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PREFACE. 


Under  the  New  Practice,  Pleading  is  but  little  more 
than  the  Rhetoric  of  Law ;  and  the  foundation  of  good 
pleading  is  now,  more  than  ever  before,  to  b'e  sought  in 
a  clear  and  exact  knowledge  of  the  essential  elements  of 
causes  of  action  and  defenses.  It  is  not  to  be  expected 
that  any  set  of  mere  formulas  can  now  be  of  much  util- 
ity to  the  pleader ;  since  pleadings  will  be  as  unKke 
each  other  as  the  facts — ^not  the  evidence — in  any  one 
case  are  unlike  the  facts  in  another.  The  usefulness, 
under  the  New  Practice,  of  such  a  work  as  this,  will  de- 
pend on  how  far  it  presents,  in  connection  with  prece- 
dents for  all  cases  of  common  occurrence,  the  necessary 
material  or  data  for  readily  adapting  them  to  varying 
cases,  and  for  readily  constructing  pleadings  for  cases  of 
rarer  occurrence.  "With  this  view  the  following  work 
has  been  prepared. 

Mode  of  Statement. — ^This  work  is  a  collection  of 
Forms,  not  a  collection  of  Formulas.  The  reader,  there- 
fore, will  not  expect  that  any  precise  uniformity  of 
phraseology  has  been  studied.    A  few  of  the  Forms, 
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especially  some  of  tliose  which,  are  actual  precedents,  are 
more  prolix  than  others.  The  best  mode  of  statement 
of  any  fact,  we  consider  to  be  that  which  is  best  suited 
to  presenting"  it  with  a  view  to  the  issue  desired  to  be 
produced,  and  the  evidence  desired  to  be  made  admissi- 
ble, and  without  any  attempt  to  make  use  of  a  stereo- 
typed phrase  merely  because  it  has  been  stereotyped. 

Annotation. — Much  attention  has  been  given  to  pre- 
senting such  explanation  and  authorities  as  to  what  are 
the  elements  of  each  cause  of  action,  what  the  proper 
relief,  and,  to  some  extent,  who  the  necessary  parties, 
that  the  pleader  may  easily  modify  a  given  Form,  or 
frame  for  himself  a  new  one,  appropriate  to  any  unusual 
case.  By  the  frequent  suggestion,  both  in  the  notes, 
and,  within  brackets  and  in  italics,  in  the  text,  of  addi- 
tions, omissions,  and  alternative  allegations,  the  scope  and 
use  of  each  Form  is  much  enlarged.  In  fact,  by  these 
means  a  great  proportion  of  the  pleadings  really  com- 
prise three  or  four  Forms  in  one. 

Selection  of  Actions. — The  chapter  of  Complaints 
presents  statements  of  causes  of  action  of  every  nature, 
except  a  few  classes  of  cases  of  the  most  rare  occurrence. 
In  the  selection  of  instances  under  each  topic,  we  have 
given  those  which  seemed  to  promise  to  be  most  useful, 
as  representing  the  largest  class  of  cases  under  that 
topic. 

Arrangement. — The  classification  of  actions  furnished 
by  the  old  distinctions  in  form  has  not  been  replaced  by 
any  new  system.     A  philosophical  analysis  of  causes  of 
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action  wMch  should  furnisli  the  basis  of  an  exhaustive 
classification,  is,  we  conceive,  a  very  important  desidera- 
tum, and,  when  accomplished,  will  settle  many  difficult 
questions,  and  harmonize  many  apparent  anomalies, 
which  meanwhile  must  continue  to  embarrass  the  prac- 
titioner. Such  an  effort,  however,  we  have  not  under- 
taken here.  The  arrangement  adopted  is  that  which 
has  been  thought  the  best  calculated  for  convenience  of 
reference  in  the  hands  of  the  practitioner  in  the  present 
stage  of  the  New  Pr-actice.  An  examination  of  the  table 
of  contents  will  best  give  a  convenient  familiarity  with 
the  order  of  arrangement  pursued. 

In  conclusion,  we  desire  to  express  our  sincere  ac- 
knowledgments of  the  valuable  counsel  and  material  we 
have  received  from  the  bar  here  and  elsewhere,  in  the 
progress  of  the  work. 

ABBOTT  BROTHEKS. 

119  Nassau  St.,  New  York,  ) 
March,  1858.  \ 
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P«ge  44,  last  line,  left  eolunm,  for  "  supra  "  read,  infra. 
"     Bl,  last  line,  riglit  column,  for  "235,"  read,  228. 
"     75,  last  line,  right  column,  for  "Dm."  read,  Kern. 
"  892,  in  the  title  of  the  cause,  before  the  word  "  Plaintiffs  "  Insert,- 
DaTJB  and  Courtlandt  Palmer  (See  pott,  487,  note  «). 


-and  th»  said  Thomas  E. 


ABBOTTS' 

FORMS  OF  PLEADINGS. 


CHAPTER    I. 


PROVISIONS   OF  THE  CODE. 


The  following  are  all  the  provisions  of  the  N'ew  York  Code 
of  Procedure,  as  amended  in  1857,  which  relate  distinctly  to 
pleading  in  actions  in  courts  of  record,  or  to  the  other  proceed- 
ings, analogous  to  actions,  which  are  embraced  in  this  work. 

§  69.  The  distinction  between  actions  at  law  and  suits  in 
equity,  and  the  forms  of  all  such  actions  and  suits,  heretofore 
existing,  are  abolished  ;  and  there  shall  be  in  this  State,  here- 
after, but  one  form  of  action  for  the  enforcement  or  protection 
of  private  rights  and  the  redress  of  private  wrongs,  which 
shall  be  denominated  a  civil  action. 

§  70.  In  such  action,  the  party  complaining  shall  be  known 
as  the  plaintiff,  and  the  adverse  party  as  the  defendant. 

§  74:.  Civil  actions  can  only  be  commenced  within  the 
periods  prescribed  in  this  title,  after  the  cause  of  action  shall 
have  accrued,  except  where,  in  special  cases,  a  different  limi- 
tation is  prescribed  by  statute,  and  in  the  cases  mentioned  in 
section  73.  (a) 

But  the  objection  that  the  action  was  not  commenced  within 
the  time  limited,  can  only  be  taken  by  answer. 

(a)  The  cases  mentioned  in  section     accrued,  prior  to  the  passage  of  the 
73  are  cases  of  actions  commenced,     Code, 
and  those  in  which  the  right  of  action 
1 


PROVISIONS    OF    THE    CODE 


Parties  to  Aetiona.  Abatement.  The  Pleadings. 

§  117.  AH  persons  having  an  interest  in  the  subject  of  the 
action,  and  in  obtaining  the  rehef  demanded,  may  be  joined  as 
plaintiffs,  except  as  otherwise  provided  in  this  title,      i 

§  118.  Any  person  may  be  made  a  defendant,  who  has  or 
claims  an  interest  in  the  controversy,  adverse  to  the  plaintiff, 
or  who  is  a  necessary  party  to  a  complete  determination  or 
settlement  of  the  questions  involved  therein. 

§  119.  Of  the  parties  to  the  action,  those  who  are  united'in 
interest  must  be  joined  as  plaintiffs  or  defendants;  but  if  the 
consent  of  any  one  who  should  have  been  joined  as  plaintiff 
cannot  be  obtained,  he  may  be  made  a  defendant,  the  reason 
thereof  being  stated  in  the  complaint ;  and,  when  the  question 
is  one  of  a  common  or  general  interest  of  many  persons,  or 
when  the  parties  are  very  numerous,  and  it  may  be  impractica- 
ble to  bring  them  all  before  the  court,  one  or  more  may  sue  or 
defend  for  the  benefit  of  the  whole. 

§  121.  No  action  shall  abate  by  the  death,  marriage,  or 
other  disability  of  a  party,  or  by  the  transfer  of  any  interest 
therein,  if  the  cause  of  action  survive  or  continue.  In  case  cif 
death,  marriage,  or  other  disability  of  a  party,  the  court,  on 
motion,  at  any  time  within  one  year  thereafter,  or  afterwards 
on  a  supplemental  complaint,  may  allow  the  action  to  be  con- 
tinued by  ox  against  his  representative  or  successor  in  interest. 
In  case  of  any  other  transfer  of  interest,  the  action  shall  be 
continued  in  the  name  of  the  original  party  ;  or  the  court  may 
allow  the  person  to  whom  the  transfer  is  made,  to  be  substituted 
in  the  action. 

§  140.  All  the  forms  of  pleading  heretofore  existing  are 
abolished ;  and,  hereafter,  the  forms  of  pleading  in  civil  actions 
in  courts  of  record,  and  the  rules  by  which  the  sufficiency  of 
the  pleadings  is  to  be  determined,  are  those  prescribed  by 
this  act. 

§  141.  The  first  pleading  on  the  part  of  the  plaintiff  is  the 
complaint. 

§  142.  The  complaint  shall  contain : 


RESPECTING    PLEADING. 


Contenta  of  Complaint.  Grounds  of  Demurrer. 

1.  The  title  of  the  cause,  specifying  the  name  of  the  court 
in  which  the  action  is  brovight,  the  name  of  the  county  in 
■which  the  plaintiflF  desires  the  trial  to  be  had,  and  the  names 
of  the  parties  to  the  action,  plaintiff  and  defendant. 

2.  A  plain  and  concise  statement  of  the  facts  constituting 
a  cause  of  action,  without  unnecessary  repetition. 

3  A  demand  of  the  relief  to  which  the  plaintiff  supposes 
himself  entitled.  If  the  recovery  of  money  be  demanded,  the 
amount  thereof  shall  be  stated. 

§  143.  The  only  pleading  on  the  part  of  the  defendant  is 
either  a  demurrer  or  an  answer.  It  must  be  served  within 
twenty  days  after  the  service  of  the  copy  of  the  complaint. 

§  144.  The  defendant  may  demur  to  the  complaint  when 
it  shall  appear  upon  the  face  thereof,  either — 

1.  That  the  court  has  no  jurisdiction  of  the  person  of  the 
defendant,  or  the  subject  of  the  action ;  or, 

2.  That  the  plaintiff  has  not  legal  capacity  to  sue ;  or, 

3.  That  there  is  another  action  pending  between  the  same 
parties,  for  the  same  cause  ;  or, 

4.  That  there  is  a  defect  of  parties,  plaintiff  or  defend- 
ant; or, 

5.  That  several  causes  of  action  have  been  improperly 
united ;  or,  * 

6.  That  the  complaint  does  not  state  facts  suflacient  to  con- 
stitute a  cause  of  action. 

§  145.  The  demurrer  shall  distinctly  specify  the  grounds  of 
objection  to  the  complaint.  Unless  it  do  so,  it  may  be  dis- 
regarded. It  may  be  taken  to  the  whole  complaint,  or  to  any 
of  the  alleged  causes  of  action  stated  therein. 

§  147.  When  any  of  the  matters  enumerated  in  section  144 
do  not  appear  upon  the  face  of  the  complaint,  the  objection 
may  be  taken  by  answer. 

§  148.  If  no  such  objection  be  taken,  either  by  demurrer 
or  answer,  the  defendant  shall  be  deemed  to  have  waived  the 
same,  excepting  only,  the  objection  to  the  jurisdiction  of  the 
court,  and  the  objection  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 
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Contents  of  Answer.  Counter-claim.  Several  Defences. 

§  149.  The  answer  of  the  defendant  must  contain, — 

1 .  A  general  or  specific  denial  of  each  material  allegation 
of  the  complaint  controverted  by  the  defendant,  or  ot  any 
knowledge  or  information  thereof  sufficient  to  form  a  belief; 

2.  A  statement  of  any  new  matter  constituting  a  defense 
or  counter-claim,  in  ordinary  and  concise  language  and  with- 
out repetition. 

§  150.  The  counter-claim  mentioned  in  the  last  section, 
must  be  one  existing  in  favor  of  a  defendant  and  against  a 
plaintiff,  between  whom  a  several  judgment  might  be  had  in 
the  action,  and  arising  out  of  one  of  the  following  causes^  of 
action  : — 

1.  A  cause  of  action  arising  out  of  the  contract  or  transac- 
tion set  forth  in  the  complaint  as  the  foundation  of  the  plain- 
tiff's claim,  or  connected  with  the  subject  of  the  action ; 

2.  In  an  action  arising  on  contract,  any  other  cause  of 
action  arising  also  on  contract,  and  existing  at  the  commence- 
ment of  the  action. 

The  defendant  may  s6t  forth  by  answer,  as  many  defenses 
and  counter-claims  as  he  may  have,  whether  they  be  such  as 
have  been  heretofore  denominated  legal  or  equitable,  or  both. 
They  must  each  be  separately  stated,  and  refer  to  the  causes  of 
actioB  wliich  they  are  intended  to  answer,  in  such  manner  that 
they  may  be  intelligibly  distinguished. 

§  151.  The  defendant  may  demur  to  one  or  more  of  sev- 
eral causes  of  action  stated  in  the  complaint,  and  answer  the 
residue. 

§  152.  Sham  and  irrelevant  answers  and  defenses  may  be 
stricken  out  on  motion,  and  upon  such  terms  as  the  court  may 
•in  their  discretion  impose. 

§  153.  "When  the  answer  contains  new  matter  constituting 
a  counter-claim,  the  plaintiff  may,  within  twenty  days,  reply  to 
such  new  matter,  denying  generally  or  specifically  each  alle- 
gation controverted  by  him,  or  any  knowledge  or  information 
thereof  sufficient  to  form  a  belief;  and  he  may  allege,  in  ordi- 
nary and  concise  language,  without  repetition,  any  new  matter 
not  inconsistent  with  the  complaint,  constituting  a  defense  to 


RESPECTING    PLEADING. 


Reply.  Demurrer  to  reply.  Verification. 

such  new  matter  in  the  answer  ;  and  the  plaintiif  may  in  all 
cases  demur  to  an  answer  containing  new  matter,  where,  upon 
its  face  it  does  not  constitute  a  counter-claim  or  defense  ;  and 
the  plaintiff  may  demur  to  one  or  more  of  such  defenses  or 
counter-claims,  and  reply  to  the  residue  of  the  counter-claims. 

§  154.  If  the  answer  contain  a  statement  of  new  matter 
constituting  a  defense,  and  the  plaintiff  fail  to  reply  or  demur 
thereto  within  the  time  prescribed  by  law,  the  defendant  may 
move,  on  a  notice  of  not  less  than  ten  days,  for  such  judgment 
as  he  is  entitled  to  upon  such  statement,  and  if  the  case  require 
it,  a  writ  of  inquiry  of  damages  may  be  issued. 

§  155.  If  a  reply  of  the  plaintiff  to  any  defense  set  up  by 
the  answer  of  the  defendant  be  insufficient,  the  defendant  may 
demur  thereto,  and  shall  state  the  grounds  thereof. 

§  156.  Every  pleading  in  a  court  of  record  must  be  sub- 
scribed by  the  party,  or  his  attorney  ;  and  when  any  pleading 
is  verified,  every  subsequent  pleading,  except  a  demurrer, 
must  be  verified  also. 

§  157.  The  verification  must  be  to  the  effect,  that  the  same 
is  true  to  the  knowledge  of  the  person  making  it,  except  as  to 
those  matters  stated  on  information  and  belief,  and  as  to  those 
matters  he  believes  it  to  be  true  ;  and  must  be  by  the  affidavit  of 
the  party,  or  if  there  be  several  parties  united  in  interest,  and 
pleading  together,  by  one  at  least  of  such  parties  acquainted 
with  the  facts,  if  such  party  be  within  the  county  where  the 
attorney  resides,  and  capable  of  making  the  affidavit.  The 
affidavit  may  also  be  made  by  the  agent  or  attorney,  if  the 
action  or  defense  be  founded  upon  a  written  instrument  for  the 
payment  of  money  only,  and  such  instrument  be  in  possession 
of  the  agent  or  attorney,  or  if  all  the  material  allegations  of  the 
pleading  be  within  the  personal  knowledge  of  the  agent  or 
attorney.  When  the  pleading  is  verified  by  any  other  person 
than  the  party,  he  shall  set  forth  in  the  affidavit  his  knowledge, 
or  the  grounds  of  his  belief  on  the  subject,  and  the  reasons  why 
it  is  not  made  by  the  party.  When  a  corporation  is  a  party, 
the  verification  may  be  by  any  officer  thereof;  and  when  the 
State,  or  any  officer  thereof  in  its  behalf,  is  a  party,  the  verifi- 
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Act  of  1864.  Pleading  Account.  Construction  of  Pleadings. 

cation  may  be  made  by  any  person  acquainted  with  the  facts. 
Tlie  verification  may  be  omitted  when  an  admission  of  the 
truth  of  the  allegations  might  subject  the  party  to  prosecution 
for  felony.  And  no  pleading  can  be  used  in  a  criminal  prose- 
cution against  the  party,  as  proof  of  a  fact  admitted  or  alleged 
in  such  pleading. 

[Here  should  be  noticed  the  act  of  1854:  {JLaws  of  1854, 1.53, 
ch.  76,  §  1)  which  enacts:' — "The  verification  of  any  pleading, 
in  any  court  of  record  in  this  State  may  be  omitted  in  all  cases 
where  the  party  called  upon  to  verify  would  be  privileged  from 
testifying  as  a  witness  to  the  truth  of  any  matter  denied  by 
such  pleading." 

Tbis  provision  is  in  effect  an  amendment  of  the  Code, 
though  not  passed  in  that  form.] 

§  158.  It  shall  not  be  necessary  for  a  party  to  set  forth  in  a 
pleading,  the  items  of  an  account  therein  alleged  ;  but  he  shall 
deliver  to  the  adverse  party,  within  ten  days  after  a  demand 
thereof  in  writing,  a  copy  of  the  account,  which,  if  the  plead- 
ing is  verified,  must  be  verified  by  his  own  oath,  or  that  of  his 
agent  or  attorney,  if  within  the  personal  knowledge  of  such 
agent  or  attorney,  to  the  effect  that  he  believes  it  to  be  true, 
or  be  precluded  from  giving  evidence  thereof.  The  court  or  a 
judge  thereof,  or  a  county  judge,  may  order  a  "further  account " 
when  the  one  delivered  is  defective ;  and  the  court  may  in  all 
cases  order  a  bill  of  particulars  of  the  claim  of  either  party  to 
be  furnished. 

§  159.  In  the  construction  of  a  pleading  for  the  purpose  of 
determining  its  effect,  its  allegations  shall  be  liberally  con- 
strued with  a  view  to  substantial  justice  between  the  parties. 

§  160.  If  irrelevant  or  redundant  matter  be  inserted  in  a 
pleading,  it  may  be  stricken  out,  on  motion  of  any  person 
aggrieved  thereby.  And  when  the  allegations  of  a  pleading 
are  so  indefinite  or  uncertain  that  the  precise  nature  of  the 
charge  or  defense  is  not  apparent,  the  court  may  require  the 
pleading  to  be  made  definite  and  certain  by  amendment. 
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Judgment,  Conditions  Precedent.  Private  Statute.  Libel. 

§  161.  In  pleading  a  judgment,  or  other  determination  of  a 
court  or  officer  of  special  jurisdiction,  it  shall  not  be  necessary 
to  state  the  facts  conferring  jurisdiction,  but  such  judgment  or 
determination  may  be  stated  to  have  been  duly  given  or  made. 
If  such  allegation  be  controverted,  the  party  pleading  shall  be 
bound  to  establish  on  the  trial,  the  facts  conferring  jurisdiction. 

§  162.  In  pleading  the  performance  of  conditions  precedent 
in  a  contract,  it  shall  not  be  necessary  to  state  the  facts  show- 
ing such  performance ;  but  it  may  be  stated  generally,  that  the 
party  duly  performed  all  the  conditions  on  his  part ;  and  if 
such  allegation  be  controverted,  the  party  pleading  shall  be 
bound  to  establish  on  the  trial  the  facts  showing  such  per- 
formance. In  an  action  or  defense  founded  upon  an  instru- 
ment for  the  payment  of  money  only,  it  shall  be  sufficient  for  a 
party  to  give  a  copy  of  the'  instrument,  and  to  state  that  there 
is  due  to  him  thereon  from  the  adverse  party  a  specified  sum, 
which  he  claims. 

§  163.  In  pleading  a  private  statute,  or  a  right  derived 
therefrom,  it  shall  be  sufficient  to  refer  to  such  statute,  by  its 
title  and  the  day  pf  its  passage,  and  the  court  shall  thereupon 
take  judicial  notice  thereof. 

§  164.  In  an  action  for  libel  or  slander,  it  shall  not  be  ne- 
cessary to  state  in  the  complaint,  any  extrinsic  facts,  for  the 
purpose  of  showing  the  application  to  the  plaintiff  of  the  defam- 
atory matter  out  of  which  the  cause  of  action  arose  ;  but  it  shall 
be  sufficient  to  state  generally,  that  the  same  was  published 
or  spoken  concerning  the  plaintiff;  and  if  such  allegation  be 
controverted,  the  plaintiff  shall  be  bound  to  establish,  on  trial, 
that  it  was  so  published  or  spoken. 

§  165.  In  the  actions  mentioned  in  the  last  section,  the 
defendant  may,  in  his  answer,  allege  both  the  truth  of  the  mat- 
ter charged  as  defamatory,  and  any  mitigating  circumstances, 
to  reduce  the  amount  of  damages  ;  and  whether  he  prove  the 
justification  or  not,  he  may  give  in  evidence  the  mitigating 
circumstances. 

§  166.  In  an  action  to  recover  the  possession  of  property 
distrained  doing  damage,  an  answer  that  the  defendant,  or 
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Joinder  of  Actions.  Allegation  not  denied,  when  to  be  deemed  true. 

person  by  whose  command  he  acted,  was  lawfully  possessed  of 
the  real  property  upon  which  the  distress  was  made,  and  that 
the  property  distrained  was  at  the  time  doing  damage  thereon, 
shall  be  good,  without  setting  forth  the  title  to  such  real 
property. 

§  167.  The  plaintiff  may  unite  in  the  same  complaint  sev- 
eral causes  of  action,  whether  they  be  such  as  have  been  here- 
tofore denominated  legal  or  equitable,  or  both,  where  they  all 
arise  out  of, — 

1.  The  same  transaction,  or  transactions  connected  with 
the  same  subject  of  action  ; 

2.  Contract,  express  or  imphed ;  or 

3.  Injuries  with  or  without  force,  to  person  and  property, 
or  either ;  or 

4.  Injuries  to  character  ;  or 

5.  Claims  to  recover  real  property,  with  or  without  dama- 
ges for  the  withholding  thereof,  and  the  rents  and  profits  of  the 
same;  or 

6.  Claims  to  recover  personal  property,  with  or  without 
damages  for  the  withholding  thereof ;  or 

7.  Claims  against  a  trustee,  by  virtue  of  a  contract,  or  by 
operation  of  law. 

But  the  causes  of  action,  so  united,  must  all  belong  to  one 
of  these  classes,  and  must  affect  all  the  parties  to  the  action, 
and  not  require  different  places  of  trial,  and  must  be  separately 
stated. 

§  168.  Every  material  allegation  of  the  complaint,  not  con- 
troverted by  the  answer,  as  prescribed  in  section  one  himdred 
and  forty-nine ;  and  every  material  allegation  of  new  matter  in 
the  answer,  constituting  a  counter-claim,  not  controverted  by 
the  reply,  as  prescribed  in  section  153,  shall,  for  the  purposes  of 
the  action,  be  taken  as  true.  But  the  allegation  of  new  matter 
in  the  answer,  not  relating  to  a  counter-claim,  or  of  new  matter 
in  a  reply,  is  to  be  deemed  controverted  by  the  adverse  party 
as  upon  a  direct  denial  or  avoidance,  as  the  case  may  require. 

§  169.  No  variance  between  the  allegation  in  a  pleading 
and  the  proof,  shall  be  deemed  material,  unless  it  have  actually 
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Variance.  Failure  of  Proof.  Amendment  of  course. 

1      , 

misled  the  adverse  party,  to  his  prejudice,  in  maintaining  his 
action  or  defense  upon  the  merits.  Whenever  it  shall  be 
alleged,  that  a  party  has  been  so  misled,  that  fact  shall  be 
proved  to  the  satisfaction  of  the  court,  and  in  what  respect  he 
has  been  misled ;  and  thereupon  the  court  may  order  the 
pleading  to  be  amended,  upon  such  terms  as  shall  be  just. 

§  170.  Where  the  variance  is  not  material,  as  provided  in 
the  last  section,  the  court  may  direct  the  fact  to  be  found 
according  to  the  evidence,  or  may  order  an  immediate  amend- 
ment, without  costs. 

§  171.  Where,  however,  the  allegation  of  the  cause  of 
action  or  defense  to  which  the  proof  is  directed  is  unproved, 
not  in  some  particular  or  particulars  only,  but  in  its  entire 
scope  and  meaning,  it  shall  not  be  deemed  a  case  of  variance, 
within  the  last  two  sections,  but  a  failure  of  proof. 

§  172,  Any  pleading  may  be  once  amended  by  the  party 
of  course,  without  costs,  and  without  prejudice  to  the  proceed- 
ings already  had,  at  any  time  before  the  period  for  answering 
it  expires,  or  it  can  be  so  amended  at  any  time  within  twenty 
days  after  the  service  of  the  answer  or  demurrer  to  such  plead- 
ing, imless  it  be  made  to  appear  to  the  court  that  it  was  done 
for  the  purpose  of  delay,  and  the  plaintiff  or  defendant  will 
thereby  lose  the  benefit  of  a  circuit  or  term  for  which  the 
cause  is  or  may  be  noticed  ;  and  if  it  appear  to  the  court  that 
such  amendment  was  made  for  such  purpose,  the  same  may 
be  stricken  out,  and  such  terms  imposed  as  to  the  court  may 
seem  just.  In  such  case  a  copy  of  the  amended  pleading 
must  be  served  on  the  adverse  party.  After  the  decision  of' a 
demurrer,  either  at  a  general  or  special  term,  the  court  may, 
in  its  discretion,  if  it  appear  that  the  demurrer  was  interposed 
in  good  faith,  allow  the  party  to  plead  over  upon  such  terms 
as  may  be  just.  If  the  demurrer  be  allowed  for  the  cause 
mentioned  in  the  fifth  subdivision  of  section  144,  the  court 
may,  in  its  discretion,  and  upon  such  terms  as  may  be  just, 
order  the  action  to  be  divided  into  as  many  actions  as  may  be 
necessary  to  the  proper  determination  of  the  causes  of  action 
therein  mentioned. 
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§  173.  The  court  may,  before  or  after  judgment,  in  further- 
ance of  justice,  and  on  such  terms  as  may  be  proper,  amend 
any  pleading,  process,  or  proceeding,  by  adding  or  striking  out 
the  name  of  any  party ;  or  by  correcting  a  mistake  in  the 
name  of  a  party,  or  a  mistake  in  any  other  respect ;  or  by 
inserting  other  allegations  material  to  the  case  ;  or,  when  the 
amendment  does  not  change  substantially  the  claim  or  defense, 
by  conforming  the  pleading  or  proceeding  to  the  facts  proved, 

§  175.  When  the  plaintiff  shall  be  ignorant  of  the  name 
of  a  defendant,  such  defendant  may  be  designated  in  any 
pleading  or  proceeding,  by  any  name ;  and  when  his  true 
name  shall  be  discovered,  the  pleading  or  proceeding  may  be 
amended  accordingly. 

§  176.  The  court  shall,  in  every  stage  of  an  action,  dis- 
regard any  error  or  defect  in  the  pleadings  or  proceedings, 
which  shall  not  affect  the  substantial  rights  of  the  adverse 
party  ;  and  no  judgment  shall  be  reversed  or  affected  by  rea- 
son of  such  error  or  defect. 

§  177.  The  plaintiff  and  defendant  respectively  may  be 
allowed,  on  motion,  to  make  a  supplemental  complaint,  answer, 
or  reply,  alleging  facts  material  to  the  case,  occurring  after 
the  former  complaint,  answer,  or  reply,  or  of  which  the  party 
was  ignorant  when  his  former  pleading  was  made. 

§  24:8.  Issues  arise  upon  the  pleadings,  when  a  fact  or 
conclusion  of  law  is  maintained  by  the  one  party  and  contro- 
verted by  the  other.     They  are  of  two  kinds  : — 

1.  Of  law. 

2.  Of  fact. 

§  249.  An  issue  of  law  arises, 

1.  Upon  a  demurrer  to  the  complaint,  answer,  or  reply,  or 
to  some  part  thereof. 

§  250.  An  issue  of  fact  arises, 

1.  Upon  a  material  allegation  in  the  complaint  controverted 
by  the  answer ;  or, 

2.  Upon  new  matter  in  the  answer  controverted  by  the 
reply;  or, 
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Judgment,  Relief.  Submission  of  controversy  without  action. 

3.  Upon  new  matter  in  the  reply,  except  an  issue  of  law  is 
joined  thereon. 

§  251.  Issues  both  of  law  and  of  fact  may  arise  upon 
different  parts  of  the  pleadings  in  the  same  action.  In  such 
cases  the  issues  of  law  must  be  first  tried,  unless  the  court 
otherwise  directs. 


§  274.  Judgment  may  be  given,  for  or  against  one  or  more 
of  several  plaintiffs,  and  for  or  against  one  or  more  of  several 
defendants,  and  it  may  determine  the  ultimate  rights  of  the 
parties  on  each  side,  as  between  themselves,  and  it  may  grant 
to  the  defendant  any  affirmative  relief  to  which  he  may  be  en- 
titled. In  an  action  against  several  defendants,  the  court  may, 
in  its  discretion,  render  judgment  against  one  or  more  of  them, 
leaving  the  action  to  proceed  against  the  others,  whenever  a 
several  judgment  may  be  proper.  The  court  may  also  dismiss 
the  complaint,  with  costs,  in  favor  of  one  or  more  defendants, 
in  case  of  um-easonable  neglect  on  the  part  of  the  plaintiff  to 
serve  the  summons  on  other  defendants,  or  to  proceed  in  the 
cause  against  the  defendant  or  defendants  served. 

§  275.  The  relief  granted  to  the  plaintiff,  if  there  be  no 
answer,  cannot  exceed  that  which  he  shall  have  demanded  in 
his  complaint ;  but  in  any  other  case,  the  court  may  grant  him 
any  relief  consistent  with  the  case  made  by  the  complaint  and 
embraced  within  the  issue. 

§  276.  Whenever  damages  are  recoverable,  the  plaintiff 
may  claim  and  recover,  if  he  show  himself  entitled  thereto, 
any  rate  of  damages  which  he  might  have  heretofore  recovered 
for  the  same  cause  of  action. 

§  372.  Parties  to  a  question  of  difference,  which  might  be 
the  subject  of  a  civil  action,  may,  without  action,  agree  upon 
a  case  containing  the  facts  upon  which  the  controversy  de- 
pends, and  present  a  submission  of  the  same  to  any  court  which 
■would  have  jurisdiction  if  an  action  had  been  brought.  But 
it  must  appear  by  affidavit  that  the  controversy  is  real,  and 
the  proceeding  in  good  faith  to  determine  the  rights  of  the 
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parties.  The  court  shall  thereupon  hear  and  determine  the 
case,  at  a  general  term,  and  render  judgment  thereon,  as  if  an 
action  were  depending. 

§  375,  "When  a  judgment  shall  be  recovered  against  one  or 
more  of  several  persons  jointly  indebted  upon  a  contract,  by 
proceeding  as  provided  for  in  section  136  (b),  those  who  were 
not  originally  summoned  to  answer  the  complaint,  may  be 
summoned  to  show  cause  why  they  should  not  be  bound  by 
the  j;idgment,  in  the  same  manner  as  if  they  had  been  origin- 
ally summoned. 

§  376.  In  case  of  the  death  of  a  judgment  debtor  after 
judgment,  the  heirs,  devisees,  or  legatees  of  the  judgment 
debtor,  or  the  tenants  of  real  property  owned  by  him  and 
affected  by  the  judgment,  may,  after  the  expiration  of  three 
years  from  the  time  of  granting  letters  testamentary,  or  of  ad- 
ministration upon  the  estate  of  the  testator  or  intestate,  be  sum-, 
moned  to  show  cause  why  the  judgment  should  not  be  en- 
forced against  the  estate  of  the  judgment  debtor  in  their  hands 
respectively ;  and  the  personal  representatives  of  a  deceased 
judgment  debtor  may  be  so  summoned,  at  any  time  within  one 
year  after  their  appointment. 

§  377.  The  summons  provided  in  the  last  two  sections  shall 
be  subscribed  by  the  judgment  creditor,  his  representatives,  or 
attorney ;  shall  describe  the  judgments,  and  require  the  per- 
son summoned  to  show  cause  within  twenty  days  after  the  ser- 
vice of  the  summons  ;  and  shall  be  served  in  like  manner  as 
the  original  summons. 

(5)  Section  186  provides  as  follows :  rect,  and  if  he  recover  judgment,  it 
— Where  the  action  is  against  two  or  may  be  entered  against  all  the  defend- 
more  defendants,  and  the  summons  is  ants  thus  jointly  indebted,  so  far  only 
served  on  one  or  more,  but  not  on  all  as  that  it  may  be  enforced  against  the 
of  them,  the  plaintiff  may  proceed  as  joint  property  of  aU,  and  the  separate 
follows: —  property  of  the  defendants  served, 

1.  If  the  action  be  against  defend-  and  if  they  are   subject  to  arrest, 

ants  jointly  indebted  upon  contract,  against  the  persons  of  the  defendants 

he  may  proceed  against  the  defendant  served, 
served,  unless  the  court  otherwise  di- 
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Answer  to  Summons.  Demurrer.  Reply.  Judgment  upon  confession. 

§  378.  The  summons  shall  be  accompanied  by  an  affidavit 
of  the  person  subscribing  it,  that  the  judgment  has  not  been 
satisfied,  to  his  knowledge  or  information  and  belief,  and  shall 
specify  the  amount  due  thereon. 

§  379.  Upon  such  summons,  the  party  summoned  may  an- 
swer within  the  time  specified  therein,  denying  the  judgment, 
or  setting  up  any  defense  which  may  have  arisen  subsequently  ; 
and  in  addition  thereto,  if  he  be  proceeded  against  according 
to  section  375  he  may  make  the  same  defense  which  he  might 
have  originally  made  to  the  action,  except  the  statute  of  limita- 
tions. 

§  380.  The  party  issuing  the  summons  may  demur  or  reply 
to  the  answer,  and  the  party  summoned  may  demur  to  the 
reply  ;  and  the  issues  may  be  tried,  and  judgment  may  be 
given,  in  the  same  manner  as  in  an  action,  and  enforced  by 
execution,  or  the  application  of  the  property  charged  to  the 
payment  of  the  judgment  may  be  compelled  by  attachment,  if 
necessary. 

§  381.  The  answer  and  reply  shall  be  verified  in  the  like 
cases  and  manner,  and  be  subject  to  the  same  rules  as  the 
answer  and  reply  in  an  action. 

§  382.  A  judgment  by  confession  may  be  entered,  without 
action,  either  for  money  due  or  to  become  due,  or  to  secure  any 
person  against  contingent  liability  on  behalf  of  the  defendant, 
or  both,  in  the  manner  prescribed  by  this  chapter. 

§  383.  A  statement  in  writing  must  be  made,  signed  by  the 
defendant,  and  verified  by  his  oath,  to  the  following  efi"ect : 

1.  It  must  state  the  amount  for  which  judgment  may  be 
entered,  and  authorize  the  entry  of  judgment  therefor  ; 

2.  If  it  be  for  money  due  or  to  become  due,  it  must  state 
concisely  the  facts  out  of  which  it  arose,  and  must  show  that 
the  sum  confessed  therefor  is  justly  due  or  to  become  due ; 

3.  If  it  be  for  the  purpose  of  securing  the  plaintiff  against 
a  contingent  liability,  it  must  state  concisely  the  facts  consti- 
tuting the  liability,  and  must  show  that  the  sum  confessed 
therefor  does  not  exceed  the  same. 
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Eequisites  of  Statement.  Action  by  Attorney-General. 

§  434.  "When  an  action  shall  be  brought  by  the  attorney- 
general,  by  virtue  of  this  chapter  (c),  on  the  relation  or 
information  of  a  person  having  an  interest  in  the  question, 
the  Tiame  of  such  person  shall  be  joined  with  the  people  as 
plaintiff. 

§  435.  "Whenever  such  action  shall  be  brought  against 
a  person  for  usurping  an  office,  the  attorney-general  in  addi- 
tion to  the  statement  of  the.  cause  of  action,  may  also  set  forth 
in  the  complaint  the  name  of  the  person  rightfully  entitled  to 
the  office,  with  a  statement  of  his  right  thereto  ;  and  in  such 
case,  upon  proof,  by  affidavit  that  the  defendant  has  received 
fees  or  emoluments  belonging  to  the  office,  and  by  means  of 
his  usurpation  thereof,  an  order  may  be  granted  by  a  judge  of 
the  supreme  court,  for  the  arrest  of  such  defendant,  and  hold- 
ing him  to  bail ;  and  thereupon  he  shall  be  arrested  and  held 
to  bail  in  the  same  manner,  and  with  the  same  effect,  and  sub- 
ject to  the  same  rights  and  liabilities,  as  in  other  civil  actions 
where  the  defendant  is  subject  to  arrest. 


(c)  The  actions  authorized  by  the  surrender  of  its  charter  (§  430)  ;  ac- 

chapter   (chapter   2  of   Title   13  of  tions  against  usurpers  of  office,  ofBcers 

Part  II.)  to  be  brought  by  the  attor-  who  have  forfeited  their  offices,  and 

ney-general,  are, — actions  to  vacate  or  persons  who  act  as  a   corporation 

annul  an  act  of  incorporation  fraudu-  without  authority  (§  482) ;  and  actions 

lently  procured  (§  429) ;  actions  to  to  vacate  or  annul  letters  patent,  ob- 

vacate  the  charter  or  annul  the  exist-  tained  by  fraud,  or  issued  through 

ence  of  a  corporation  other  than  mu-  mistake,  or  forfeited  (§  433). 
nicipal,  for  violations,  forfeiture,  or 


CHAPTER   II. 


FORMAL    PARTS    OP   PLEADINGS. 

Theee  are  certain  requisites  to  pleadings,  which,  although 
essential,  relate  to  the  form,  and  not  to  the  substance.  They 
are  rather  to  be  considered  as  matters  of  Practice,  and  the  dis- 
cussion of  them  does  not  strictly  form  a  part  of  the  science  of 
Pleading.  They  are,  nevertheless,  practically  connected  with 
the  subject  so  closely,  that  in  a  manual  like  the  present 
volume  they  should  not  be  passed  by  without  notice.  For  the 
convenience  of  the  student  and  the  clerk  these  are  here 
illustrated,  in  the  order  indicated  in  the  table.  The  subject 
of  Verifications  is  reserved  for  consideration  in  the  succeeding 
chapter. 

I.    FOEMAL  PaETS  of  THE  CoMPLAINT. 
II.    FoEMAL  PaETS  of  AN  AnSWEE. 

1.  By  a  sole  defendant. 

2.  By  one  defendant  answering  separately. 

3.  By  two  defendants  answering  together : — as  to  the  first  cause 

of  action,  general  denial,  and  new  matter  in  defense ; — as 
to  the  second  cause  of  action,  denial  of  knowledge,  &C., 
with  counter-claim, 

ni.   FoEMAL  PaETS  of  THE  RePLY. 

TV.  FoBMAL  Paets  of  the  Demfekeb. 
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,  I. FOEMAL   PaeTS   of  THE    CoMPLAINT. 

No.  1. 

1  STJPREME  (d)  COUET  (e) 

(City  and)  County  of  [Name  of  County]  (f). 


\_Names  of  all  the  plaintiffs,]  (g) 

Plaintiffs, 
against 

l^ames  of  all  the  defendants,]  (h) 
Defendants. 


The  complaint  of  the  plaintiff  [or,  plaintiffs]  (i)  shows  to 
this  Court : 

First :  For  a  first  cause  of  action — 
I.  That,  (&c.,  c&G. 

IT.  And  he  further  shows,  upon  information  and  belief  ( j), 
that,  c&c,  &c. 

Second :  And  for  a  second  cause  of  action,  (k) 
I.  That,  cfec,  (&c. 

Wherefore  the  plaintiff  \ot,  plaintiffs]  demands  judgment 
agiainst  the  defendant  \or,  defendants]  for  the  sum  of  (I) 

dollars  and  cents,  together  with  interest 

thereon  (m)  from  the  day  of  185 

together  with  the  costs  of  this  action  (n). 

{Signatwre^  (o) 
[  Yerification^f^  p) 


{3)  Every  pleading  exceeding  two  Ruhs,  No.  41.    A  pleading  not  folioed 

hundred  words  in  length  should  be  may  be  returned  as  irregular.— Saw- 

folioed,  by  underscoring  the  first  word  yer  v.  Schoonmaker,  8  How.  Pr.  R. 

and  every  hundredth  word  thereafter,  198. 

and  numbering  them  by  figures  oppo-  (e)  An  omission  of  the  name  of  the 

Bite  in  the  mix^x^.— Supreme  Court  Court  has  been  disregarded  as  an  im- 
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Place  of  trial. 


Names  of  Parties. 


Demand  of  relief. 


material.defect,  by  Mr.  Justice  Harris, 
upon  the  ground  that  in  the  cases  be- 
fore him  the  defect  might  be  supplied 
from  the  summons,  and  that  the  de- 
fendant had  not  been  misled — Sp. 
T.,  1853,  Van  Namee  v.  Peoble,  9  How. 
Pr.  E.,  198  ;  Sp.  T.,  1856,  Van  Ben- 
thuysen  «.  Ste-vens,  14  ib.,  70. 

If  the  suit  is  brought  in  a  local  court, 
give  the  full  title  of  the  court. — e.  g.,^ 
"  The  City  Court  of  Brooklyn." 

(/)  In  an  action  in  the  Supreme 
Court,  it  is  essential  that  the  place  of 
trial  shouldbe  stated  in  the  complaint. 
Otherwise  the  complaint  is  irregular. 
—  Tales,  Sp.  T.,  1851,  Williams  v. 
"Williams,  1  Code  R.,  K  S.,  20 ;  Madi- 
son, Sp.  T.,  1851,  Hall  b.  Huntley,  1 
iS.,  21  n.  The  omission  to  state  it  is 
not  like  a  mere  irregularity.  It  is  not 
waived  by  obtaining  time  to  answer, 
nor  can  it  be  cured  by  reference  to  the 
summons.  The  complaint,  in  such 
case,  must  be  amended,  or  stricken 
out  as  irregular. — Mitchell,  J.,  N.  Y. 
Sp.  T.,  Merrill  v.  Grinnell,  10  How. 
Pr.  E.,  31. 

Naming  the  county  in  the  title  of 
the  cause,  as  above,  is  sufficient  desig- 
nation of  the  name  of  the  county  in 
which  plaintiff  desires  the  trial  to  be 
had.  Slate  «.  Post.  9  Johns.  81  ; 
Barries,  483  ;  3  T.  E,  887 ;  Tidd'sK 
B.  Pr.  375 ;  3  Wils.,  339 ;  1  CUt. 
PI.,  249.  And  see  Davison  v.  Powell, 
13  Emu.  Pr.  E.  287. 

(g)  The  caption  should  contain  the 
names  of  all  the  parties,  plaintiffs  and 
,  defendant ;  (^Code,  §  142,  am,te,  3)  and 
if  they  sue,  or  are  sought  to  be  charged 
in  an  official  capacity,  it  is  usual  and 
proper  that  their  character  should  be 
indicated  here.  See  Hill  v.  Thacter, 
2  OodeE.,  3 ;  S.  C. 3  How.  Pr.  R,  407. 

2 


This  does  not,  however,  take  the  place 
of  the  averments  necessary  in  the 
body  of  the  complaint,  to  show  the 
official  character. — See  averments  of 

OFFICIAL    CHARACTER    AND    CAPACITY. 

Chap,  iv.,  post. 

(h)  A  defendant  should  not  be  sued 
by  a  fictitious  name,  unless  the  plain- 
tiff is  ignorant  of  his  true  name. — 
Crandall  v.  Beach,  7  How.  Pr.  R.,  271. 
In  such  case,  the  plaintiff's  ignorance 
must  be  alleged,  or  the  misnomer  will 
be  a  ground  for  vacating  his  proceed- 
ings.— Livingston,  Sp.  T.,  1852,  Elli- 
ott •».  Hart,  7  H(m.  Pr.  R,  25. 

(i)  It  is  sufficient  on  all  occasions 
after  parties  have  been  first  named,  to 
describe  them  by  the  terms  "said 
plaintiff"  and  "said  defendant." — 
Davidson  «.  Savage,  6  Taunt.,  675, 
S.  C.  1  Eng.  Com.  L.  R.,  537 ;  Steven- 
son V.  Hunter,  6  Taunt.,  406.,  S.  C. 
1  Eng.  Com.  L.  R,  675. 

(j)  Ifthe  pleading  is  to  be  verified, 
such  of  its  allegations  as  are  made  not 
from  knowledge  but  upon  informa- 
tion should  be  distinguished  by  this 
phrase.  Where  the  pleading  is  wholly 
on  information,  it  will  be  sufficient  to 
indicate  it  here  once  for  all. 

(h)  Where  more  than  one  cause  of 
action  is  set  "forth,  they  must  be  sepa- 
rately stated,  and  plainly  numbered. 
— Supreme  Court  Rules,  No.  86. 

(J)  For  the  demand  for  relief  other 
than  for  the  payment  of  money,  see 
the  several  forms  of  complaints  in  ac- 
tions for  such  reUef,  post. 

(m)  When  the  action  is  for  the  re- 
covery of  sums  which  became  payable 
at  different  times,  in  place  of  the  word 
"thereon,"  insert  "on  dollars 

and  cents  thereof,  from  the 

day  of  185    ,  and  with  interest 
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Demand  for  costs. 


Date  unnecessary. 


Signature. 


II. — FoKMAL  Parts  of  an  Answer. 
1.  By  a  sole  defendant. 

No.  2. 

SUPEEME  COUKT,  County  of  {N'ame  of  County]. 


\_Names  of  all  the  jplaintiffs,] 

Plaintiffs, 

against 

\Wame  of  the  defendamt^ 

Defendant. 


(q) 


The  answer  of  the  defendant  to  the  complaint  herein  shows 
to  this  court : — 


I.  That,  &o. 
n.  That,  &G. 


[  Yerification.] 


[Signature.] 


on  dollars  and         cents  there- 

of," &c.,  and  in  like  manner  if  there 
are  more.  When  the  action  is  for  un- 
liquidated damages,  omit  the  demand 
for  interest. 

(«,)  We  insert  here  the  demand  for 
costs,  in  deference  to  the  general  prac- 
tice. But  we  consider  the  demand 
unnecessary,  for  the  costs  form  no 
part  of  the  relief  to  which  the  cause  of 
action  entitles  the  plaintiff.  They  are 
simply  an  incident  to  his  recovery, 
which  the  statute  awards  to  him,  of 
course,  as  the  successful  party.  (  Code 
§  304.) 


It  is  not  necessary  that  the  com- 
plaint should  be  dated,  or  show  the 
time  of  the  commencement  of  the  ac- 
tion.— Orleans  Qen.  T,  1852,  May- 
nard  v.  Talcott,  11  Barb.,  569. 

(o)  Code,  §  156;  ante,  5;  Supreme 
Court  Rules,  No.  5.  It  has  been  held 
that  the  signature  of  the  party  or 
attorney  to  the  verification  was  a 
sufficient  subscription  of  a  pleading. 
Clinton  Sp.  T.,  1848,  Hubbell ».  Liv- 
ingston, 1  Code  R.,  63. 

(^)  See  forms  of  Verifications, 
page  26,  post. 

{q)  The  old  usage  of  reversing  the 
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Caption  of  answer. 


Title  of  cause. 


Defendants  impleaded. 


2.  By  one  defendant  answering  separately. 
No.  3. 
SUPREME  COUET,  County  of  {_Ram6  of  County]. 


[JVames  of  all  tTie  jplaintiffs,] 

Plaintiffs, 
against 

John  Doe  [answering  defendant,']  im- 
pleaded with  (r)  Eichard  Eoe,  John 
Stiles,  and  others, 

Defendants. 


The  answer  of  the  defendant  John  Doe  to  the  complaint 
herein,  shows  to  this  court : — 


I.  That,  c6c. 
II.  That,  cfcc. 


[Signature.] 


[  Verification.] 


parties,  names  in  writing  tlie  title  of 
the  cause  in  papers  served  on  behalf 
of  the  defendant,  giving  the  names 
in  the  title  of  an  answer  thus,  for  in- 
stance, "A "  (the  defendant),  "  at 

suit  of"  or  "ads"  "B "  (the  plain- 
tiff), is  gradually  becoming  abandoned 
under  the  Code,  and  is  not  to  be 
recommended.  It  is  so  far  forgotten 
amongst  clerks  of  courts  that  we  have 
once  or  twice  known  a  defendant's 
attorney  after  recovering  a  verdict  in 
fa/tor  of  his  client,  to  procure  judg- 
ment to  be  rendered  against  him,  by 
the  accident  of  sending  the  papers  to 


the  clerk  having  the  defendant's  name 
indorsed  preceding  the  plaintiff's; 
whereupon  the  clerk  has  entered  the 
judgment  against  the  party  first 
named  in  the  title,  supposing  him  to 
be  of  course  the  plaintiff. 

The  Code  does  not  require  the  an- 
swer to  contain  the  title  of  the  cause  ; 
but  the  propriety  of  inserting  it  is 
obvious. 

(r)  Where  there  are  many  defend- 
ants, and  one  answers  alone,  or  but  a 
few  answer  together,  it  is  a  conven- 
ient practice  to  entitle  the  papers  of 
the  answering  defendant  in  this  way. 
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Reference  to  cause  of  aetioo. 


General  Denial 


Specific  Denial, 


3. — By  two  defendants  answering  together  ; — to  the  first  cause 
of  action,  general  denial,  and  new  matter  in  defense  / — to 
the  second  ccmse  of  action,  denial  of  knowledge,  die.  y — with 
counter-claim. 

No.  4. 

SUPKEME  OOUET,  County  of  [JSTame  of  County]. 


[JV^ames  of  all  the  plaintiffs,'] 

Plaintiffs, 
against 

[Ifames  of  all  the  defendants,] 

Defendants. 


The  answer  of  the  defendants  to  the  complaint  herein, 
shows  to  this  court : — 

As  to  the  first  cause  of  action  (s), 

First.  That  they  deny  each  and  every  allegation  of  the 
complaint  respecting  the  same  (t). 


(s)  A  defense  must  refer  to  the 
cause  of  action  which  it  is  intended 
to  answer.  {Code,  §  160,  ante  4.) 
No  particular  form  of  words  is  requis- 
ite, however. 

(i)  The  Code  allows  defendant  to 
make  either  a  general  or  a  specific 
denial.  A  general  denial  is  one  which 
asserts  in  one  breath  that  every  alle- 
gation of  the  complaint  is  untrue.  A 
speeifio  denial  singles  out  specific 
allegations,  and  denies  them  separ- 
ately.     This   is    the    construction 


placed  upon  the  language  of  section 
149  by  the  cases  and  by  the  uniform 
practice  of  the  profession ;  although 
in  the  5th  edition  of  Voorhies'  Code, 
a  difierent  reading  of  the  section  is 
contended  for. 

It  has  been  said  that  the  general 
denial  is  only  allowable  where  every 
material  allegation  of  the  complaint 
relating  to  the  cause  of  action  can  be 
denied  ;  that  if  it  is  intended  to  deny 
some  allegations  and  admit  the  others 
the  only  proper  mode  of  pleading  is 
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Several  Defenses. 


Admissions. 


Denial  of  knowledge,  &a. 


Second  (u).  For  a  further  defense  to  said  first  cause  of 
action,  these  defendants  show  : — 

I.  That,  c&o. 
II.  That,  c&c. 

As  to  the  second  cause  of  action. 

Third.  These  defendants  severally  say,  each  for  himself  (v), 
that  he  has  no  knowledge  or  information  sufficient  to  form 
a  belief  as  to  the  allegations  of  the  complaint  respecting  the 
same  (w). 


by  denying  specifically  those  intended 
to  be  denied,  and  passing  over  in 
silence  those  designed  to  be  admitted ; 
the  failure  to  controvert  an  allegation 
being  the  only  mode  of  admitting  it 
authorized  by  the  Code.  Where, 
however,  the  statement  of  the  cause 
of  action  contains  many  allegations, 
one  or  two  of  which  cannot  be  denied, 
the  answer  is  sometimes  framed  by 
giving  a  specific  admission  in  express 
words  of  these  averments,  followed 
by  an  attempted  general  denial "  of  all 
the  allegations  in  the  complaint  not 
herein-before  specifically  admitted." 
This  practice  was  in  Parshall  v.  Tillou 
(13  Bow.  Pr.  R,  7),  approved  on  the 
ground  of  convenience ;  and  in  the 
Genesee  Mutual  Insurance  Company 
V.  Moynihen  (5  Eow.  Pr.  R.,  321), 
an  answer  of  this  description  was 
held  good,  though  the  question  seems 
not  to  have  been  raised.  There  is  no 
authority  in  the  Code  for  making 
express  admissions  in  the  answer 
(though  they  are,  perhaps,  recognized 
by  the  amendment  of  1857  to  the 
last  clause  of  section  244),  and  the 
strict  rule  would  seem  to  be  that  the 
pleader,  if  he  cannot  in  one  sweeping 


sentence  deny  every  allegation  relat- 
ing to  the  cause  of  action,  should  deny 
specifically — i.  e.,  each  by  itself — 
those  he  would  deny,  leaving  the 
others  to  stand  admitted  by  that 
assent  which  silence  gives.  The 
courts  will  not,  however,  be  very 
ready  to  enforce  this  rule  against  an 
answer  drawn  as  above  described, 
unless  the  justice  of  th6  case 
requires  it. 

(u)  Where  a  number  of  defenses 
are  pleaded  in  one  answer,  they  must 
be  "plainly  numbered,"  as  well  as 
separately  stated.  Supreme  Gt.  Rules, 
No.  86. 

(«)  Where  the  answer  is  verified, 
one  defendant  cannot  deny  knowl- 
edge, &c.,  on  the  part  of  the  other. 
The  denial,  therefore,  should  be  made 
severally,  as  above.  See  Kinkaid  v. 
Kipp,  1  Buer,  692. 

(w)  It  is  well  settled  that  a  defend- 
ant will  not  be  permitted  to  deny 
"  knowledge  or  information  sufficient 
to  form  a  belief"  respecting  allega- 
tions of  the  complaint  the  subject  of 
which  may  be  conclusively  presumed 
to  rest  within  his  personal  knowl- 
edge (.^,  T.  Common  Phas,  Sp.  T., 
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When  the  defendant  cannot  deny  knowledge,  <fec. 


Form  of  denial. 


And  for  a  counter-claim  to  tlie  said  causes  of  action,  the 
defendants  show : — 


1851,  Mott  V.  Burnett,  1  Code  R,  K 
S.,  225  ;  approved  as  to  this  point 
on  appeal,  2  R  B.  Smith's  0.  P.  R., 
60 ;  N.  Y.  Superior  Ct,  1852,  Rich- 
ardson v.  Wilton,  4  Sand/.,  708 ;  Al- 
lany  Sp.  T.,  1852,  Edwards  «.  Lent, 
8  How.  Pr.  R.,  28 ;  JSf.  T.  Common 
Pleas,  Sp.  T.,  1855,  Wesson  v.  Judd, 
1  Abbotts'  Pr.  R,  254;  Ehrris,  J.  at 
Chambers,  1855,  Tales  ■».  Hicks,  12 
How.  Pr.  R,  153, 1852  ;  Ketchum®. 
Zerega,  1  E.  D.  Smitl's  0.  P.  R, 
554 ;  Thorn  «.  The  New  York  Central 
Mills,  10  Eow.  Pr.  R,  19  ;  Shear- 
man i>.  The  New  York  Central  Mills, 
1  Abbotts'  Pr.  R.,  187) ;  or  respect- 
ing which  he  necessarily  has  means 
of  information  within  his  reach  1851, 
Hance  «.  Rumming,  2  E.  D.  Smith's 
C.  P.  R.  48 ;  S.  C,  1  Code  R.,  If.  S., 
204;    Sp.    T.,    1855,    Chapman    «. 
Palmer,  12  How.  Pr.  R,  37 ;  see  also 
Nichols  V.  Jones,  6  How.  Pr.  R.,  355. 
The  only   case  to  the   contrary   is 
Caswell  V.  Bushnell  (Eew  York  Oen. 
T.,   1852,  14  Barb.,  393  ;  S.   C,  7 
How.  Pr.  R ,  171) ;  with  which  com- 
pare Lefferts  v.  Snediker  {New  Yorh 
Oen.  T.,  1854,  1  Abbotts'  Pr.  R,  41). 
There  is  some  conflict  among  the 
cases  as  to  the  proper  remedy  to  be 
sought  by  plaintiflf  for  such  evasive 
pleading.     A   demurrer,  it  is  held, 
will  not  lie.  Ketcham  «.  Zerega,  1  E. 
B.  Smith's  C.  P.  R,  553.      In  one 
of  the  cases  an  answer  of  this  de- 
scription has  been  regarded  as  sham, 
— i.  e.  false, — and  liable  to  be  strieTcen 
out  on  motion  under  section  152  of 


the  Code.  Hance  ti.  Rumming,  2  E. 
B.  Smith's  C.  P.  R,  48 ;  S.  C,  1  Code 
R.,  N.  8.,  204;  Leach  «.  Boynton,-3 
Abbotts'  Pr.  R.,   1.      So,   also,  an 
alternative  motion  to  strike  out  the 
answer  as  sham,  irrelevant,  or  frivol- 
ous, has  been  entertained.     Richard- 
son V.  Wilton,  4  Sandf.,  708 ;  and  see 
Fleury  v.  Roger,   9  How.   Pr.   R., 
215 ;  Flammer  «.  Kline,  ib.  216.      A 
motion  to  strike  out  an  answer  as 
fri/uohus  has  also  been  entertained, 
without  any  examination  of  the  ques- 
tion whether  the  remedy  for  frii>ol- 
ousness  in  a  defendant's  pleading  is 
not  confined  to  the  motion  for  judg- 
ment under  section  247  of  the  Code. 
Wesson  v.  Judd,  1  Abbotts'  Pr.  R., 
254;  Morrow  v.  Cougan,  3  ib.  328. 
The  majority  of  the  cases  hold,  how- 
ever, that  the  plaintiff's  remedy  in 
these  cases  is,  by  motion  for  judgment 
on   the  ground  that  the  answer  is 
frivolous.    The  Genesee  Mutual  In- 
surance   Company  ■».   Moynihen,   5 
How.  Pr.  R.,  321 ;  Nichols  v.  Jones, 
6   ib.,   355,   approved  in  Winne   ». 
Sickles,  9   ib.,  217  ;   Thorn  ».  The 
New  York  Central  Mills,  10  ib.,  19  ; 
Shearman  ®.  The  New  York  Central 
Mills,  1  Abbotts  Pr.  R,  187  ;  Leflferts 
n.   Snediker,   ib.,   41;    Chapman  v. 
Palmer,  12  How.Pr.  R,  37;  Floods. 
Reynolds,  13  ib.,  112  ;  and  see  Tem- 
ple ■».  Murray,  6  ib.,  329. 

In  respect  to  the  language  in  which 
the  qualified  denial  should  be  made,     ^ 
the  best  advice  we  can  give  is  that 
the  pleader  should  follow  accurately 
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Counter-claim. 


Demand  of  judgment. 


Affirmative  relief. 


I.  That,  cfec.  \_Set  out  the  cause  of  action  that  is  set  up  as  a 
counter-claim.] 

Wherefore,  the  defendants  demand  judgment  (x)  for  [State 
the  affirmative  relief  to  which  the  defendants  may  suppose 

themselves  entitled-] 

[Signature.] 
[  Yerifioation.] 


the  language  of  the  Code,  as  in  the 
form  given  in  the  text ;  neither 
omitting  nor  adding  anything.  Slight 
departures  from  the  language  pre- 
scribed by  the  Code,  have  been  held 
fatal  defects  in  several  cases ;  the 
courts  considering  that  to  hold  de- 
fendants to  the  language  of  the  act 
is  better  than  to  spend  time  in  weigh- 
ing words  to  determine  whether 
those  used  by  the  defendant  are 
nicely  equivalent  to  those  allowed  to 
him,  or  not. 

Thus,  an  averment  that  the  "  de- 
fendant is  ignorant  ofwhetTier"  &c., 
is  no  denial  of  the  averment  referred 
to.  Wood  V.  Staniels,  3  Gode  R,  152. 

So  of  an  averment  that  in  respect 
to  certain  allegations  of  the  com- 
plaint, defendant  "  has  not  sufScient 
knowledge  or  information  whereon  to 
found  a  belief  Mott  v.  Burnett,  1 
Code  R.,  N.  S.,  225  ;  approved  as  to 
this  point,  on  appeal,  2  E.  B.  SmiiKs 
C.  P.  R,  50. 

So  of  an  averment  that  defendant 
"  has  no  hnowledge  sufficient  to  form 
a  belief"  whether,  &c.  Ketcham  n. 
Zerega,  1  E.  D.  Smith's  C.  P.  R,  553  ; 
Edwards  v.  Lent,  8  Mow.  Pr.  R.,  28. 

So  of  an  averment  that  defendant 
"  has  no  recollection  suftcient  to  form 
a  belief"  whether,  &c.  Nichols  v. 
Jones,  6  Eow.  Pr.  R,  355, 


So  of  an  averment  that  defendant 
"  is  not  informed  and  cannot  state  " 
whether,  &c.  Elton  v.  Markham,  20 
Pari.,  343. 

It  is  not  uncommon  for  pleaders, 
after  making  the  denial  in  the  lan- 
guage of  the  Code,  to  add  the  words, 
"and  therefore  denies  the  same," — 
or,  "and  therefore  leaves  the  plain- 
tiflf  to  make  such  proof  thereof  as  he 
may  be  advised ; "  or  words  of  like 
effect.  All  such  additions  are  super- 
fluous, and  would  be  better  omitted. 
The  mere  denial  of  "knowledge  or 
information  sufficient  to  form  a  be- 
lief," has  all  the  effect  of  a  denial  of 
the  fact  alleged.  No  other  words  are 
useful.  Flood  v.  Reynolds,  13  Mow. 
Pr.  R,  112. 

(j)  The  Code,  as  prepared  by  the 
Commissioners,  did  not  contemplate 
the  system  of  counter-claim.  Hence 
its  provisions  do  not  require  the 
answer  to  contain  a  statement  of  the 
j  udgment  demanded  by  the  defendant. 
But  since  the  provisions  for  counter- 
claims have  been  engrafted  upon  it, 
it  seems  essential  to  a  consistent  sys- 
tem as  well  as  intrinsically  proper, 
that  th3  defendant  should  be  re- 
quired to  state  what  affirmative 
relief  he  considers  himself  entitled 
to  receive. 
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The  Reply.  Denial  of  counter-claim.  New  matter  in  defense. 

III. — Formal  Paets  of  the  Eeply. 
No.  5. 
SUPEEME  COURT,  Coanty  of  {Name  of  County. \ 


{Names  of  all  the  plaintiffs,} 

Plaintiffs, 
against 

{Names  of  all  the  defendants,'] 
Defendants. 


The  reply  of  the  plaintiffs  to  the  answer  of  the.  defendants, 
{Names  of  the  answering  defendants]  herein,  shows  to  this 
court : — 

As  to  the  first  counter-claim,  (y) 

First :  That  they  severally  deny  each  for  himself  that  he 
has  any  knowledge  or  information  sufficient  to  form  a  belief 
as  to  the  allegations  of  the  answer  respecting  the  same. 

Second :  For  a  second  defense  to  said  counter-claim,  the 
plaintiffs  show, 

I.  That,  &c. 
n.  That,  &c. 

As  to  the  second  counter-claim  ; — 

Third:  That  the  plaintiffs  deny  each  and  every  allegation 
of  the  answer  respecting  the  same. 

{Signature.] 
{  Verification.] 


(y)  It  is  only  to  new  matter  in  the      that  the  plaintiff  can  reply.     Code, 
answer,  constituting  a  counter-claim,      §  153 ;  ante,  4. 
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Demurrer  to  complaint,  or  to  one  cause  of  action. 


IV. — ^Formal  Pakts  of  the  Demtjeeeb. 

No.  6. 

SUPEEME  COURT,  County  of  \Nam6  of  County.] 


{Name  of  the  plaintiff ^ 

Plaintiff, 
against 
\Na7ne  of  the  defencUmt^ 

Defendant, 


The  defendant  (z)  demurs  to  tlie  complaint  herein,  and  for 
the  grounds  of  his  demurrer  states,  that  it  appears  upon  the 
face  of  the  complaint, 

I.  That  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

[Signatitre.] 

(z)  The  formal  parts  of  the  plain-  parts  of  the  defendant's  demurrer  to 

tiff's  demurrer  to  a  counter-claim  or  the  reply,  are  the  same  as  above,  mu- 

other  new  matter  pleaded  as  a  de-  tatis  mutandis. 

fense  in  the  answer,  and  the  formal  See  chap.  Demureeks,  post. 


CHAPTER    III. 

VERIFICATIONS,  (a) 

I.  By  Sole  Plaintiff  oe  Defendant,  a  !N"at0ral  Person. 
II.  By   two    Defendants   not    United    in   Interest,   but 
Pleading  Together. 

III.  By  one  of  Several  Persons   United  m  interest,  and 

Pleading  Together. 

IV.  By  an  Officer   of   a   Corporation   Plaintiff  or  De- 

fendant. 
V.  By  the  Attorney, — "When  the  Party   is   not  Within 

THE  County. 
VI.  By  the  Agent  or  Attorney. 

1.  When  the  action  or  defense  is  founded  on  a  written  instru- 

ment  for   the  payment  of  money  only,  and  it  is  in  the 
possession  of  the  Agent  or  Attorney. 

2.  When  all  the   material    allegations  are  within   the  personal 

knowledge  of  the  Agent  or  Attorney. 


(a)  A  defect  in  the  verification  of  a      sett,   10  ii.,   184;  Hubbard  d.  The 
complaint  does  not  render  the  com-      National  Protection  Insurance  Com- 


plaint irregular.     Even  if  the  defect  pany,   11  ib.,  149,  152;  IT.  Y. . 

is  apparent  upon  the  face  of  the  veri-  rior  Ct.^  Williams  v.  Riel,  11  ib.,  B'Ji.) 
fication,  it  only  operates  to  relieve  the  If  the  defect  be  latent,  the  defend- 

defendant  from  the  obligation  to  ver-  ant's  relief  must  be  by  motion.     (Gil- 

ify  his  answer.    Fitch  v.  Bigelow,  5  more  v.  Hempstead,  4  Sow.  Pr.  B., 

How.  Pr.  JR.,  237 ;  Van  Home,  Presi-  153. 

dent,  &c.,  11.  Montgomery,  5  ii.,  238 ;  The  Code  of  1848  (§  133)  provided 

Lane  v.  Morse,  6  ib.,  394 ;  Waggoner  that  the  verification  to  any  pleading 

u.  Brown,  8  iJ.,  212;  Quin  t).  Tilton,  might  be  omitted  where  the  party 

2  Puer,  648;  Strauss  ■».  Parker,  9  would  be  privileged  from  testifying 

Sow.  Pr.  B.,  342 ;  Treadwell  v.  Fas-  to  the  same  matter.    The  Code  of 
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'WTien  the  defendant  is  privileged  from  verifying. 


Venue. 


I. — By  Sole  Plaintiff  oe  Defendant  (b)  a  Natural  Person. 

No.  7. 

City  and  Oounty  of  New  York,  ss.  (c) 

A.  B.,  the  plaintiff   [or,  defendant]  above  named,  being 


1849  omitted  this  provision  altogeth- 
er.    The  Code  of  1861    (§157)  pro- 
vides that  "  the  verification  may  be 
omitted  when  an  admission  of  the 
truth  of  the  allegations  might  subject 
the  party  to  prosecution  for  felony." 
The  act  of  1854   (Laws  of  1854,  p. 
153)  provides  that  the  verification  of 
any  pleading  may  be  omitted  in  all 
cases  where  the  f  arty  called  upon 
would  be  privileged  from  testifying 
as  a  witness  to  the  truth  of  any  mat- 
ter denied  by  such  pleading.     The 
only  authority  under  the   Code  of 
1848  is  Clapper  B.  Fitzpatrick  (Mbnt- 
gomery  Sp.  T.,  1848,  1  Code  B.,  69), 
in  which  it  was  held  that  it  was 
enough  to  excuse  any  defendant  from 
verifying,  if  any  part  of  the  answer 
contained  statements  to  which  he  or 
any  of  his  co-defendants  would  be 
privileged  from  testifying.      Under 
the  Code  of  1849,  which  contained  no 
provision  on  the  subject,  it  was  held 
that    by  the  Constitution  {Const, 
Art.  1,  §  6),  and  according  to  general 
principles  of  law,  where  a  verified 
answer  would  subject  the  defendant 
to  a  criminal  prosecution,  he  might, 
in  the  absence  of  any  statutory  pro- 
vision,  serve    a  verified  answer  in 
which  he   might  decline  to  answer 
such  matters,  upon  that  ground,  and 
that  such  a  refusal  would  be  treated 
as  a  denial.    Hill  v.  Muller,  2  Sand/., 
684;  White  ».  Cummings,  3  ik,  716 ; 
8.  G.,  1  Code  R,  N.  S.,  107.    The 
decisions  under  the  Code  of  1851  are 
Thomas  v.  Harrop  (7  Sow.  Pr.  R, 


57),  and  Springsted  v.  Robinson 
(Monroe  Sp.  T.,  1853,  8  ib.,  41).  In 
the  latter  case  a  verified  answer  in 
the  form  prescribed  by  Hill  v.  Muller, 
and  White  v.  Cummings  (supra),  was 
held  frivolous,  and  it  was  said  that 
when  the  court  could  not  see  from 
the  pleadings  themselves  that  the  ad- 
mission of  the  allegations  in  the  com- 
plaint would  subject  the  defendant  to 
a  criminal  prosecution,  he  might 
shew  that  fact  by  affidavit.  The 
onlv  cases  under  the  act  of  1854,  are 
Scoville^.New  (Albany  Sp.  T.,1855, 
12  Sow.  Pr.  R,  319) ;  Lynch  v.  Todd, 
(Steuben  Sp.  T.,  1856,  13  ib.,  547) ; 
Wheeler  v.  Dixon  (Washington  Sp. 
T.,  1856,  14  ib.,  151)  ;  Blaisdell  v. 
Raymond  (Rew  York  Sp.  T.,  1857, 
5  Abbotts'  Pr.  R,  144) ;  and  they 
settle  the  rule  to  be,  that  if  the  court 
can  see  from  inspection  of  the  plead- 
ings that  an  admission  of  any  allega- 
tion in  the  complaint  would  subject 
the  defendant  to  a  criminal  prosecu- 
tion, the  answer  may  be  unverified. 
Where  that  does  not  appear  from  the 
face  of  the  pleadings,  the  defend- 
ant must  establish  his  right  to  ex- 
emption by  affidavit  or  otherwise. 

(5)  This  and  the  following  forms 
are  appropriate  for  Answers  and  Re- 
plies as  well  as  for  Complaints,  by 
substituting  either  of  those  words  for 
the  word  "complaint,"  and  in  the 
case  of  an  answer,  the  word  "defend- 
ant"  for  "  plaintiff" 

(c)  The  venue  is  a  material  part  of 
the  verification,  and  its  omission  ren- 
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Form  of  averment  of  truth  of  pleading. 


Jurat. 


Signature. 


duly  sworn  says  that  the  foregoing  complaint  [or,  answer]  is 
true  (d)  to  his  own  knowledge,  (e)  except  (f )  as  to  those  mat- 
ters therein  stated  on  information  and  (g)  belief,  and  as  to 
those  matters  he  believes  it  to  be  true,  (h) 

[Signatwe.]  (i) 

Sworn  before  me,  ( j)  this  first 
day  of  September,  1857.  (k) 

(Signed)  John  Doe, 

Commissioner  of  Deeds. 


ders  the  affidavit  a  nullity.  Ontario 
Sp.  T.,  1852,  Lane  v.  Morse,  6  How., 
Pr.  B.,  394;  and  see  also  Cook  v. 
Staats,  18  Barl.,  407.  It  sufficiently 
shows  the  place  where  the  affidavit 
was  taken.  Belden  v.  Devoe.  12 
We7id.,  223,  225  and  note;  3  Hill, 
461. 

(d)  A  verification  alleging  that 
"the  same  is  substantially  true,"  &c., 
•  was  held  insufficient  as  containing  a 
qualification  that  was  a  material  de- 
parture fi-om  the  requirements  of  the 
Code.  Steuben  Sp.  T.,  1853,  Wag- 
goner V.  Brown,  %How.  Pr.  R,  213. 

(«)  In  Southworth  v.  Curtis  (Pu- 
laski Sp.  T.,  1851,  1  Code  R,  W.  S., 
412 ;  S.  C,  6  Sow.  Pr.  R,  271),  a 
verification  omitting  the  words  "to 
his  knowledge."  was  held  sufficient ; 
but  the  same  defect  was  adjudged 
fatal  in  Williams  v.  Eiel  (K  Y.  Supe- 
rior Ct,  1855,  11  How.  Pr.  R.,  875), 
and  in  Tibballs  v.  Selfridge  (Colum- 
bia Sp.  T.,  1856, 12  ib.,  64).  In  Van 
Home  V.  Montgomery  (Oneida  Sp. 
T.,  1853,  5  Sow.  Pr.  R,  238),  an 
allegation  that  "the  same  is  true 
according  to  the  best  of  his  hnowledge 
and  belief"  was  held  insufficient. 


(/)  It  has  been  held  in  the  New 
York  Superior  Court,  that  where  a 
pleading  stated  nothing  on  informa- 
tion and  belief,  this  exception  not 
only  might  but  ought  to  be  omitted 
from  the  verification.  Kinkaid  n. 
Klpp,  1853,  1  JDuer,  692,  and  see  note 
(h)  infra. 

(g)  In  the  Code  of  1849,  the  word 
"  or  "  stood  in  the  place  of  "  and  ;  " 
and  under  that  Code  it  was  held  that 
a  verification  using  the  word  "and" 
instead  of  "or  "  was  defective.  Al- 
bany Sp.  T.,  Davis  ®.  Potter,  1849,  4 
Sow.  Pr.  R,  155. 

(A)  It  is  a  general  practice  to  use 
a  form  like  the  one  given  above,  as 
well  for  pleadings  which  are  entirely 
on  information  and  belief,  as  well  as 
those  that  are  direct,  or  partly  direct, 
and  partly  on  information  and  belief. 
But  in  Harnes  ii.  Tripp  (Mw  Yorh 
Sp.  T.,  1857,  4  AbbotW  Pr.  R,  232), 
it  was  held  that  when  the  complaint 
was  entirely  upon  information  and 
belief,  the  proper  form  of  the  verifi- 
cation was  "deponent  believes  the 
same  to  be  true,  all  the  allegations 
therein  being  made  on  information 
and  belief."    See  also  note  (/)  supra. 
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Joint  verification. 


Requisites  of  the  Jurat. 


II. — ^Bt    Two    Defendants    not    United    in    Interest,    but 
Pleading  Together  (1). 

No.  8. 

[  Venue.] 

A.  B.,  and  C.  D.  (m),  the  defendants  [or,  two  of 
the  defendants]  above  named,  being  severally  (n)  duly  sworn, 
say  each  for  himself  that  the  foregoing  answer  is  true  (o) 
to  his  own  knowledge,  except  as  to  those  matters  therein  stated 
on  information  and  belief,  and  as  to  those  matters  he  believes 
it  to  be  true  (p). 

[Jurat.']  [Signatv/res.] 

HL — By  One  of  Several  Persons  United  in  Interest,  and 
Pleading  Together. 

No.  9. 

[  Yenue.] 

A.  B.  one  of  the  plaintiffs  [or  defendants],  above 
named,  being  duly  sworn,  says  that  he  is  acquainted  with  the 


It  was  held  in  the  case  of  Tnis- 
cott  V.  Dole  (Moiga/ra  Sp.  T.,  1851, 
7  Sow.  Pr.  R,  221),  that  all  allega- 
tions in  pleading  should  be  made 
directly  and  not  on  information  and 
belief;  and  a  motion  to  strike  out  the 
words  on  information  and  belief  as 
redundant,  was  granted.  This  view 
has  not  been  generally  accepted,  and 
the  settled  practice  is  to  discriminate 
between  the  allegations  by  that 
phrase. 

(i)  The  verification  must  be  sub- 
scribed by  the  party  making  it. 
Laimbeer  v.  AUen,  2  Sandf.  S.  0.  R. 
648;  S.  C.  2  OodeRU. 

(j)  The  omission  of  the  words 
"before  me  "  in  the  jurat  of  an  affida- 
vit was  held  a  fatal  defect  in  Regina 
V.  Bloxham  (6  Q.  B.  R,  528 ;  S.  'G. 
51  Rncf.  Com.  L.  R,  526). 

(k)  The  jurat  of  an  affidavit  should 
state  the  day  on  which  it  was  sworn. 


Doe  V.  Roe,  1  Chit.  R.,  228  ;  S.  C, 
18  Rng.  Com.  L.  R,  69. 

(Z)  Parties  pleading  together  must 
all  join  in  the  verification,  unless  they 
are  united  in  interest.  Andrews  v. 
Storms,  5  Sanclf.  609;  Youngs  v. 
Seeley,  12  Sow.  Pr.  R,  395.  See 
Form  No.  9  for  verification  by  one  of 
several  parties  united  in  interest. 

(to)  The  names  of  all  the  deponents 
should  be  mentioned.  Anonymous, 
2  Chit.  R,  19 ;  S.  0.  18  Mg.  Com. 
L.  R,  235. 

{n)  An  affidavit  made  by  several 
should  shew  that  the  deponents  were 
severally  sworn.  Pardoe  «.  Territt, 
5M.&0.,  291 ;  S.  0.  44  Eng.  Com. 
L.  R,  159. 

(o)  For  authorities  see  notes  to 
Form  No.  7. 

{p)  As  to  the  form  of  an  answer 
by  several  defendants  denying  knowl- 
edge or  information  sufficient  to  form 
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By  on*  of  several  parties  acquainted  with  the  facts.        By  officer  of  Corporation. 

facts  stated  in  tlie  foregoing  complaint  (q)  \or  answer]  ;  that 
the  same  is  true  (r)  to  his  own  knowledge,  except  as  to  those 
matters  therein  stated  on  information  and  belief,  and  as  to 
those  matters  he  believes  it  to  be  true. 

[Jurat.']  [Signature.] 

IV. — By    an    Officee  '  of    a    Coepoeation    Plaintiff    oe 

Defendant. 

No.  10. 

[  Venue.] 

A.  B.,  President  of  Company,  plaintiffs  above 

named,  being  duly  sworn  says  that  the  foregoing  complaint  is 
true  (s)  to  his  own  knowledge,  except  as  to  those  matters 
therein  stated  on  information  and  belief,  and  as  to  those  mat- 
ters he  believes  it  to  be  true.  Deponent  further  says  (t),  that 
the  reason  why  the  verification  is  not  made  by  the  plaintiffs  is 
that  they  are  a  corporation  ;  that  this  deponent  is  an  officer  of 
the  same,  viz.,  president,  and  that  his  knowledge  is  derived 
from  having  witnessed  the  transactions  mentioned  in  the 
complaint,  [or  from  the  admissions  of  the  defendant,  or  other 
sources  of  personal  knowledge,  and  where  a  portion  or  all  of 
the  material  allegations  are  ujpon  information  and  T)elief  add, 
or  substitute  the  following  clause : — that  the  grounds  of  his 
belief  are  information  communicated  to  him  by  the  agents  of 
said  corporation,  or  other  sources  of  information.] 

[Jurat.]  ■  [Signature.] 

a  belief,  see  Formal  Parts   of  the  poration  is  a  person  other  than  the 

Answer ;  ante,  Form  No.  4.  party  in  such  a  sense  as  to  require 

(j)  Whether  it  is    necessary  for  his  verification  to  state  the  reason  and 

the   aflSant  to  state  that  he  is  ac-  show  his  knowledge  or  grounds  of 

quainted  with  the  facts,  has  not  been  information.     Oneida  Sp.  T.,  1851; 

decided  in  any  reported  case.    It  is  Van  Home,  President,  &c.  v.  Mont- 

the  safer  practice  to  state  it.  gomery,  5  Sow.  Pr.  R.,  238.     It  is 

(r)  For  authorities  see    notes    to  well  settled  that  an  officer  is  not  a 

Fm-m  No.  7.  party  to  an  action  by  or  against  his 

(s)  For  authorities  see  notes    to  corporation,  and  there  seems  to  be  no 

Form  No.  7.  reason  why  he  should  be  considered 

(0  See  Form  No.  11,  note  (y),  post,  the  party  for  the  purposes  of  verifi- 

The  question  has  been  raised,  but  not  cation, 
decided,  whether  the  officer  of  a  cor- 
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Absence  of  party. 


Attorney's  knowledge. 


Grounds  of  his  belief. 


V. — By  the  Attoenet  when  the  Paety  is  not  Within  the 

County,  (u) 

No.   11. 

[  Venue.'] 

A.  B.,  being  duly  sworn,  says  that  he  is  the 
attorney  [or,  one  of  the  attorneys  (T)]  of  the  plaintiff  in  this 
action;  that  the  foregoing  complaint  is  true  (\r)  to  his  own 
knowledge  except  as  to  those  matters  therein  stated  on  infor- 
mation and  belief,  and  as  to  those  matters  he  believes  it  to  be 
true.  Deponent  further  says  (x)  that  the  reason  the  verifica- 
tion is  not  made  by  said  plaintiff  is  that  be  is  not  within  the 
county  of  which  is   the   county   where  deponent 

resides ;  and  that  this  deponent's  knowledge  is  derived  from  the 
admissions  of  the  defendant  to  this  deponent  [or  other  sources 
of  personal  knowledge,  and  where  a  portion  or  all  the  material 
allegations  are  on  information  and  ielief,  add  or  substitute  the 


(u)  When  the  party  is  not  within 
the  county  where  the  attorney  re- 
resides,  a  verification  made  by  the 
attorney  is  good,  though  the  action 
be  not  on  a  written  instrument  for 
the  payment  of  money  only,  and  in 
his  possession,  and  he  has  no  personal 
knowledge  of  the  truth  of  the  alle- 
gations of  the  pleading.  Lefever  v. 
Latson,  5  Sand/.,  660 ;  Dutchess  8p. 
T.,  1852,  Roscoe  v.  Maison,  7  Sow. 
Pr.  R,  121 ;  Albany  Sp.  T.,  1852, 
Stannard  v.  Mattice,  7  How.  Pr.  i?.,  4 ; 
K  Y.  Sp.  T.,  1855,  Drevert  v.  Apsert, 
2  AbbotW  Pr.  B.,  165  ;  Monroe  Sp. 
T.,  1855,  Smith  v.  Rosenthall,  11 
How.  Pr.  B.,  4,4:2 ;  Gourney  v.  Wer- 
soland,  1854,  3  DueT,  613 ;  Dixwell 
V.  Wordsworth,  2  Code  B.,  1. 

(®)  See  Form  No.  12,  note  (a). 

(w)  For  authorities  see  notes  to 
Form  No.  7. 

(a;)  In  allcases  where  a  verification 


is  necessary,  in  order  to  dispense  with 
a  verification  by  the  party,  the  per- 
son who  makes  the  affidavit,  stating 
that  the  facts  set  forth  in  the  plead- 
ing are  true  of  his  own  knowledge, 
must  state  what  knowledge  he  has  on 
the  subject;  and  when  he  states  that 
he  believes  the  facts  alleged  on  infor- 
mation and  belief  to  be  true,  he  must 
state  the  grounds  upon  which  his  be- 
lief is  founded :  and  in  addition  to 
this,  he  must  state  why  he  makes 
the  affidavit,  and  not  the  party.  Al- 
bany Sp.  T.,  1852,  Stannard  v.  Mat- 
tice, 7  How.  Pr.  B.,  4 ;  Albany  Sp. 
T.,  1854,  Treadwell  v.  Fassett,  10  ib., 
184  ;  Frie  Sp.  T.,  1855,  Hubbard  v. 
The  National  Protection  Insurance 
Company,  11  ib.,  149 ;  Albany  Sp. 
T.,  1856,  Meads  v.  Gleason,  13  ib., 
309  ;  disapproving  of  Smith  v.  Eosen- 
thaU,  Monroe  Sp.  T.,  1855,  11  ib., 
442. 
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Description  not  an  averment.   Fact  of  agency.  Either  of  several  agents  may  verify. 

following  clause; — that  the  grounds  of  his  belief  (y)  are 
information  received  from  the  letters  of  the  plaintiff,  or  other 
sources  of  information.] 

[Signature.'] 
[Jurat.] 

YI. — By  the  Agent  oe  Attoenet. 

1.  When  the  action  or  defense  is  founded  on  a  written  instru- 
ment for  the  payment  of  money  only,  which  is  in  his  pos- 
session. 

No.  12. 

[  Venue.] 

A.  B.  being  duly  sworn  says,  tbat  he  is  the  agent  (z) 
[or,  one  of  the  agents,  or,  attorney,  or,  one  of  the  attorneys]  (a) 
for  the  plaintiff  in  this  action ;  that  the  foregoing  complaint  [or, 
answer]  is  true  (b)  to  his  own  knowledge  except  as  to  those 
matters  therein  stated  on  information  and  belief,  and  as  to 
those  matters  he  believes  it  to  be  true.  Deponent  further 
says  (c),  that  the  reason  why  the  verification  is  not  made  by 
the  plaintiff  [or,  defendant]  is  that  the  action  [or,  defense] 


(y)  Whether  a  verification  of  a  177;  Staples  v.  Fairchild,  3  Gomst., 

pleading  on  information  and  belief,  41,44;  Payne  D.Young,  4 /SfeM.,  158. 
made  by  an  attorney  or  agent,  and  (a)  It   is    not    necessary    that    a 

claiming  to  state  hnowhdge  when  he  pleading  should  be  verified  by  the 

only  has  information,  is  good,  Query  f  agent  who  knows'  most  about  the 

Albany  Sp,    T.,    1856.     Wilkin  v.  matter.     An  attorney  may  verify  a 

Gilman,  13  Row.  Pr.  i?.,  225.  pleadingonbehalf  of  his  non-resident 

(z)    Words   inserted    before    the  client,  although  it  appears  that  the 

phrase  "being  duly  sworn  says,"  are  client  has  a  resident  agent,  and  that 

mere  matters  of  description.     So  that  it  is  through  him  that  the  attorney 

in  a  verification  in  these  words,  "A.  B.,  has  obtained  his  information.     New 

President  of  The  Company,  Yorh  Sp.  T.,  1855,  Drevert  v.  Apsert, 

plaintiflfs  above  named,  being  duly  2  Ahiotts^  Pr.  i?.,  165. 
sworn,   &e.,"  the   statement  of   the  (b)  For  authorities,   see  notes  to 

official  character  of  the  affiant  would  Form  No.  7. 
not  be  treated  as  a  sworn  statement.  (c)  See  Form  No.  11,  note  (y). 

Fie  Parte  Bank  of  Monroe,  7  Sill, 
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Instrument  in  agent's  possession,  &a.    Allegations  within  his  personal  knowledge. 

is  founded  upon  a  written  instrument  for  the  payment  of 
money  only,  and  sucli  instrument  is  in  the  possession  of 
deponent ;  and  that  his  knowledge  is  derived  from  said 
instrument  and  also  from  the  admissions  of  the  plaintiff  to 
this  deponent  [or,  also  from  having  witnessed  the  execution 
and  delivery  of  the  same,  or  oilier  sources  of  personal  hnowledge, 
and  where  a  portion  or  all  of  the  material  allegations  are 
on  information  and  belief,  add  or  substitute  the  following 
clause : — that  the  grounds  of  his  belief  (d),  are  the  state- 
ments of  the  plaintiff  to  this  deponent,  or  other  sources  of 
informationl. 

[Jurat.']  [Signature.] 


2.    Where  the  material  allegations  are  within   his  personal 
knowledge. 

No.  13. 

[  Venue.] 

A.  B.  being  duly  sworn,  says  that  he  is  the  agent 
[or,  attorney,  or,  one  of  c&e.  (e)]  for  the  plaintiff  [or,  defendant] 
in  this  action,  that  the  foregoing  complaint  [or,  answer]  is 
true  (f)  to  his  own  knowledge  except  as  to  those  matters  therein 
stated  on  information  and  belief,'  and  as  to  those  matters  be 
believes  it  to  be  true  (g).  Deponent  further  says  (h),  that  the 
reason  why  the  verification  is  not  made  by  the  plaintiff  [or, 
defendant]  is  that  all  the  material  allegations  of  said  com- 
plaint [or,  answer]  are  within  the  personal  knowledge  of  this 
deponent ;  and-  that  his  knowledge  is  derived  from  the  admis- 
sions of  the  defendant  to  this  deponent  [or  other  sources  of 
personal  knowledge]. 

[Jurat.]  [Signature.] 


{d)  See  Form  No.  11,  note  (y).  ig)  See  Form  No.  7,  note  (h). 

(e)  See  Form  No.  12,  note  (a).  {Ji)  See  Form  No.  11,  note  (x). 

(f)  For  authorities,  see  notes    to 
Form  No.  7. 
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CHAPTER    IV. 


COMPLAINTS. 

SECTION   I. 

Averments  in  actions  iy  wnd  against  particular  persons, 
showing  their  official  character,  or  capacity  to  sue  and, 
le  sued  (i). 

I. — Bt  Intant  Plaintiff,  showing  Appointment  of  Guaed- 

lAN  AD  LITEM. 

II. — Br  Makeied  Woman,  showing  the  Sepaeate  Peop- 

EETT    EESPEOTING  WHIOH    SHE   SUES. 

1,'  In  an  action  on  a  note  or  other  contract  for  tha  payment 

of  money  only. 
2.  In  an  action  other  than  on  a  contract  for  the  payment  of 

money  only. 

III. — Against  Husband  and  Wife,  on  a  debt  of  the  wife 
conteacted  before  maekiage. 

1.  Where  the  husband  has  acquired,  by  an  awie-nuptial  con- 

tract, separate  property  of  his  wife. 

2.  Where  the  husband  has  acquired  after  marriage,  that  which 

was  before  marriage  the  property  of  his  wife. 

3.  Where  the  husband  has  acquired  that  which  became  the 

separate  property  of  his  wife  after  marriage. 


(i)  To  preserve   space  for  prece-  capacity  to  sue  and  be  sued,  of  offi- 

dents  comprising  as  great  a  variety  cers,  artificial  persons,  &c. ;  and  thus 

as  possible  of  statements  of  causes  of  a  repetition  of  these  averments  in  the 

action,  we  here  present,  together,  the  forms  following  is  avoided, 
necessary    averments    showing    the 
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Infant  Plamtiff.  Appointment  of  Guardian  ad  litem. 

IV. — By  Coepoeation. 

1.  Manufacturing,  Mining,  Mechanical  or  Chemical  Company. 

2.  Plank  Road  or  Turnpike  Company. 

3.  Banking  Association  suing  in  its  associate  name. 

4.  Banking  Association  suing  in  the  name  of  its  president. 

5.  Foreign  Corporation. 

V. — Br  Joint-stock  Company   suing  in  the  Name  of  an 

Officee. 
VI. — By  Committee  of  a  Lunatic  oe  Habitual  Deunkaed. 
Vii. — By  Administeatoe. 
VIII. — By  Execdtoe. 
IX. — ^By  Keoeiver. 

1.  Receiver  appointed  in  supplementary  proceedings. 

2.  Receiver  appointed  pending  litigation. 

3.  Receiver  of  dissolved  corporation. 


I. — By  Infant  Plaintiff,  showing  Appointment  of  Guardian 

AD  litem. 

No.  14. 

\J¥ame  of  court,  c&g.] 


Nathaniel    Hulbert,   an    infant,   by- 
Jesse  Hulbert,  his  guardian, 

Plaintiff, 

against 
William  Young,  defendant. 


Tbe  complaint  of  tbe  plaintiff  shows  to  this  court : — 

I.  That  he  is  an  infant  under  the  age  of  twenty-one  years, 
and  that  on  the  day  185    ,  at  ,  upon 
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Meaning  of  "  Duly."         Action  by  married  woman  respecting  separate  property. 

application  duly  made  ( j)  on  his  behalf,  the  said  Jesse  Hulbert 
was,  by  an  order  of  this  court  [or,  by  an  order  made  by  Hon. 

,  a  judge  of  this  court ;  or,  by  Hon. 
county-judge  for  County],  duly  appointed  the 

guardian  of  the  plaintiif  for  the  purposes  of  this  action  (k). 

II.  [Set  forth  cause  of  action.]  (1). 


II. — By  Maebied  Woman  (m),  showing  the  Separate  Peop- 

EKTY  RESPECTING  WHICH  SHE  SUES  (ll.) 

I. — In  an  action  on  a  note  or  other  contract  for  the  ^payment 
of  money  only. 

No.  15. 

[Title  of  the  cause.] 

The  complaint  of  the  plaintiif  shows  to  this  court : — ■ 


(j)  That  the  appointment  was 
made  upon  the  plaintiff's  application, 
might  be  considered  as  suflSciently 
implied  by  the  averment  that  the 
guardian  was  duly  appointed. — See, 
as  to  the  force  of  the  word  "duly" 
in  pleading,  Polly  ii.  The  Saratoga 
&  Washington  Railroad  Company,  9 
Barb.,  449 ;  and  The  People  on  rel. 
Haws  «.  Walker,  2  Abbotts'  Pr.  R, 
421. 

(i)  The  complaint  of  an  infant  by 
his  guardian,  must  set  forth  the  ap- 
pointment of  the  guardian  with  cer- 
tainty as  to  time,  place,  and  power 
of  the  appointment.  2  Saund.,  117, 
/.  note  1  ;  .1  Lev.,  224 ;  2  Arch.  Pr., 
940 ;  Stanley  v.  Chappel,  8  Cow., 
235  ;  Hulbert  «.  Young,  13  Eow.  Pr. 
P.,  413  ;  and  see  Gillett  «.  Fairchild, 
4  Pen.,  83 ;  Beach  s.  King,  17  Weyid., 
197;  and  White  v.  Low,  7  Barb., 
204,  as  explained  by  White  ».  Joy, 
3  Eern.,  83. 

(I)  See  Complaints  generally,  post. 
It  is  the  infant,  not  the  guardian, 


that  is  the  plaintiff.  And  his  com- 
plaint may  be  subscribed  by  the  attor- 
ney as  "attorney  for  the- plaintiff." 
2  BurrilVs  Pr.,  80. 

(to)  a  married  woman  may  now 
sue  and  be  sued  respecting  her 
separate  property  as  if  she  were  a 
feme  sole.  We  do  not  consider  it 
necessary  for  her  complaint  to  show 
that  the  action  concerns  her  separate 
property,  unless  it  appears  by  the 
complaint  that  she  is  a  married 
woman,  which  usually  need  not  be 
the  case.  If  she  sues  as  if  she  were 
a  feme  sole,  and  the  answer  pleads 
her  coverture,  the  fact  that  the  sub- 
ject of  the  action  was  her  separate 
estate  might  be  proved  under  that 
issue.  If,  however,  the  answer  con- 
tains a  counter-claim  to  which  she 
desires  to  reply,  pleading  coverture, 
her  reply  should  also  contain  the 
averments  of  which  the  form  is 
given  above. 

{n)  The  husband  no  longer  need 
be  joined  in  such  an  action,  nor  need 
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Marriage.  Consideration  of  contract,  payment  out  of  separate  property. 

[Set  forth  cause  of  action.'] 

That  on  the  day  of  185     (o),  the  plaintiff 

intermarried  with  one  J.  S.,  whose  wife  she  now  is. 

That  the  consideration  of  the  said  note  [or.,  of  the  said 
transfer  (<>/•,  indorsement)  of  said  note  to  the  plaintiff]  was  the 
payment  by  the  plaintiff  to  the  maker  [or,  indorser  or  assignor] 
thereof,  of  the  sum  of  ,  which  said  sum  was 

[or,  was  the  principal  and  interest  of  a  certain  sum  which 
was],  at  and  before  the  time  of  her  said  marriage,  owned  by 
her  ;  and  thereafter  was  her  sole  and  separate  property,  and*  so 
continued  until  the  time  of  such  payment ;  and  that  said  note 
thereupon  became  and  ever  since  has  been  her  sole  and 
separate  property  (p). 

[Or,  That  the  consideration  of  the  said  note  [or,  of  the  said 
transfer  {or  indorsement)  of  said  note  to  the  plaintiff]  was  the 
payment  by  the  plaintiff  to  [the  maher,  indorser,  or  assignor] 
of  the  sum  of  dollars,  which  said  sum  became  [or, 

was  the  principal  and  interest  of  a  certain  sum  which  became] 
after  her  said  marriage  her  sole  and  separate  property  by 
inheritance  [or,  gift,  grant,  devise,  or  bequest]  from  a  person 
[or  persons]  other  than  her  said  husband,  to  wit,  one  J.  S., 
and  [continue  as  above,  from  the  aster ish], 

[Or,  That  the  consideration  of  [c6c.  as  above],  which  said 
sum  was  the  proceeds  of  certain  property,  which  was  at  and 
before  [cbc.  as  above],  [or,  which  said  sum  was  the  proceeds  of 
certain  property  which  became  after  [c&c.  as  above]. 


the   wife   in    any    case    appear    by  the  wife  is  said  to   be   insufficient, 

guardian  or  next  friend.   Code,  §  114.  The  complaint  should  show  how  it 

(o)  In  many  cases  the  date  of  the  became  so.     Sp.   T.,  1853,  Howland 

marriage  will  be  necessary,  to  bring  «.  The  Fort  Edward  Paper  Mill  Com- 

the  case  within  the  act  of  1848.  pany,  8  How.  Pr.  R,  505.    And  see 

(p)    An    averment    that    certain  Staley  v.  Barhite,  2  Gai.,  221. 
property  is  the  separate  property  of 
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That  the  property  in  suit  is  the  separate  property  of  the  plaintiff. 


2.  In,  an  action  other  than  on  a  contract  for  the  payment  of 
money  only. 


No.  16. 

[Title  of  the  cause.] 

The  complaint  of  the  plaintiff  shows  to  this  court : — 
[Set  forth  cause  of  action.] 

[State  marriage,  as  in  Receding  Form.] 

That  the  property  hereinbefore  mentioned  was,  at  and 
before  the  time  of  her  said  marriage,  owned  by  her,  and  ever 
since  has  been  her  sole  and  separate  property. 

[Or,  That  the  property  hereinbefore  mentioned  was  after 
her  said  marriage  bought  by  her  with  the  proceeds  of  certain 
property,  which  was  at  and  before  the  time  of  her  said  marriage 
owned  by  her ;  and  that  ever  since  the  same  has  been  her  sole 
and  separate  property.] 

[Or,  That  the  property  hereinbefore  mentioned,  became 
after  her  said  marriage,  her  sole  and  separate  property,  by 
inheritance  [or,  gift,  grant,  devise  or,  bequest]  from  a  person 
[or,  persons]  other  than  her  said  husband,  to  wit,  one  J.  S., 
and  that  ever  since  the  same  has  been  her  sole  and  separate 
property.] 

[Or,  That  the  property  hereinbefore  mentioned  was  after 
her  said  marriage  bought  by  her  with  the  proceeds  of  certain 
property  which  became  after  her  said  marriage  her  sole  and 
separate  property,  by  inheritance  [or,  gift,  grant,  devise  or 
bequest]  from  a  person  [or,  persons]  other  than  her  said  hus- 
band, to  wit,  one  J.  S. ;  and  that  ever  since  the  same  has  been 
her  sole  and  separate  property.] 
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Ante-nuptial  debt. 


Marriaae. 


Cause  of  Action. 


III. — Against  Husband  and  "Wife,  on  a  debt   of  the  Wife 

CONTKACTED   BEFORE   MaEEIAGE.  (q) 

1.   Where  the  husband  has  acquired,  by  an  ante-nuptial  agree- 
ment, separate  property  of  his  wife. 

No.  17. 

[2V"  me  of  Court,  c&c.] 


A.  B.,  Plaintiff, 

against 

T.  Z.  and  W.  Z.,  his  wife, 

Defendants. 


The  complaint  of  the  plaintiff  shows  to  this  court : — 

I.  That  the  defendant  W.  Z.  is  the  wife   of  the  defendant 
T.  Z.  (r) 

II.  That  previous  to  the  inter-marriage  of  the  defendants, 
while  said  W.  Z.  was  sole  and  unmarried,  and,  &c.  [Here 
set  forth  the  cause  of  action  against  the  wife,  arising  before 
marriageJ] 

III.  (s)  The  plaintiff  further  shows  that  previous   to  the 


(?)  "  §  1-  -^"^  action  may  be  main- 
tained against  the  husband  and  wife, 
jointly,  for  any  debt  of  the  wife 
contracted  before  marriage,  but  the 
execution  on  any  judgment  in  such 
action  shall  issue  against,  and  such 
judgment  shall  bind  the  separate 
estate  and  property  of  the  wife  only, 
and  not  that  of  the  husband." 

"  §  2.  Any  husband  who  may  here- 
after acquire  the  separate  property 
of  his  wife,  or  any  portion  thereof  by 
any  ante-nuptial  contract,  or  other- 


wise, shall  be  liable  for  the  debts  of 
his  wife  contracted  before  marriage, 
to  the  extent  only  of  the  property  so 
acquired,  as  if  this  act  had  not  been 
passed."  Laws  of  1853, 1057,  Chap. 
576. 

(r)  A  marriage  de  facto,  although 
not  legally  solemnized,  is  sufficient  at 
common  law,  to  render  the  husband 
liable  for  the  previously  contracted 
debts  of  the  wife.  Andr.,  227,  228  ; 
1  Camp  J.,  245  ;  2  Eip.,  637. 

(s)  If  the  husband  has  acquired 
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Property  of  the  wife  which  the  husband  has  acquired. 

inter-marriage  of  the  defendants,  said  W.  Z.  owned  certain 
property,  to  wit :  [Here  describe  the  jprcyperty  of  the  wife  which 
the  husband  has  acquired.'] 

lY.  That  before  their  inter-marriage  the  defendants  entered 
into  an  ante-nuptial  agreement ;  [here  state  effect  of  agreement 
as  to  transfer  of  property]  and  that  the  value  of  the  separate 
property  of  said  defendant  W.  Z.  [wife]  so  acquired  by  the 
defendant  Y.  Z.  \husbam,d]  was  dollars. 

Wherefore,  &c. 


2.   Where  the  husband  has  acquired  after  marriage,  that  which 
was  before  marriage  the  property  of  his  wife. 

No.  18. 

[Averments  I.,  II.,  and  III,  as  in  Form  No.  17.] 
lY.  That  since  the  inter-marriage  of  the  defendants  and  * 
on  the  day  of  185    ,  the  defendant  W.  Z.  con- 

veyed to  the  defendant  T.  Z.  [here  state  what  was  conveyed^ 
and  that  the  value  of  the  separate  property  of  the  defendant 
[wife]  so  acquired  by  the  defendant  [husban^  was         dollars. 
Wherefore,  &c. 


3.   Where  the  husband  has  acquired  that  which  became  the  sep- 
arate property  of  his  wife  after  marriage. 

No.  19. 

[Averments  I.  and  II.  as  in  Form  No.  17.] 

ni.  That  since  the  inter-marriage  of  the  defendants,  and 
on  the  day  of  185    ,  certain  property,  to  wit : 

[here  describe  her  separate  property]  became  the  sole  and  sepa- 
rate property  of  the  defendant  [wife]  by  inheritance,  [or,  gift, 


none  of  the  wife's  separate  property,  both  can  be  executed  only  against 
omit  these  two  paragraphs.  In  this  the  wife's  separate  property.  Laws 
case  the  judgment  though   against      of  1853,  105T,  note  (s)  supra. 
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Corporation  under  general  act. 


Averment  of  inoorporation_ 


grant,  devise  or,  bequest]  from  a  person  other  than  her  said 
husband,  to  wit :  one  J.  S. 

lY.  That  thereafter  and  {continue  as  in  the  preceding  form 
from  the  aster  isle]. 

lY.  By  Corpoeation.  (t) 
1.  Manufacturing,  Mining,  Mechanical  or  Chemical  Company. 

No.  20. 


[Name  of  Court,  cBc.J 


The  New  York  Marbled  Iron  Works  (u) 

Plaintiffs, 
against 
John  Doe, 

Defendant. 


The  complaint  of  the  plaintiffs  shows  to  this  court : — 

I.  That  the  plaintiffs  are  a  corporation  (v)  created  by  and 


(t)  By  substituting  "defendants" 
for  "  plaintiffs,"  these  averments  may 
be  used  in  actions  against  a  corpora- 
tion. 

(«)  The  ofiBcers  of  a  corporation 
are  not  proper  parties  defendant  to 
an  action  against  it  to  recover  a  mere 
money  demand,  except  where  statute 
authorizes  suits  to  be  against  them. 
Brahe  ■».  Pythagoras  Association,  4 
Buer,  658. 

(»)  Before  the  Code,  it  was  well 
settled  that  a  corporation  plaintiff 
need  not  aver  its  corporate  existence 
in  its  declaration ;  but  that  it  was 
sufBcient  to  show  that  fact  by  repli- 
cation if  denied  by  the  plea.  Hen- 
riques  -b.  The  Dutch  West  India  Com- 
pany, 2  Ld.  Raym,  1535  ;  3  Ea/rri- 
son's  B.,  105;  ih,  158;  4  Blackf.  E„ 


267;  5  ih.,  146;  Morris  v.  Stops, 
Edb:,  211 ;  The  President  of  the  U. 
S.  Bank  v.  Haskins,  1  Johns.  C,  132  ; 
The  Dutchess  Cotton  Manufactory  v. 
Davis,  14  JdJins.  R,  238;  Bank  of 
Utica  v.  Smalley,  2  Cow.  770  ;  Bank 
of  Auburn  v.  Weed,  19  Johns.  £., 
300 ;  Bank  of  Michigan  v.  Williams, 
6  Wend.,  478  ;  and  see  Form  No.  24, 
note  (e) ;  The  Proprietors  of  Southold 
■».  Horton,  6  Sill,  501 ;  Marine  & 
Fire  Insurance  Bank  v.  Jauncey, 
1  Barb.,  486  ;  Camden  &  Amboy 
Rail  Road  Company  v.  Remer,  4 
Barh.,  127. 

Under  the  Code  it  has  been  held  in 
the  Second  District  that  the  aver- 
ment is  still  unnecessary  in  the  com- 
plaint. Bmott,  J.,  at  Circuit,  1856, 
The  Bank  of  Waterville  v.  Beltzer,  13 
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When  incorporation  must  be  pleaded. 


under  the  laws  of  this  State,  organized  pursuant  to  an  act  (w) 
of  the  legislature  entitled  "  An  Act  to  authorize  the  for- 
mation of  corporations  for  Manufacturing,  Mining,  Mechanical 
and  Chemical  purposes,"  passed  February  17,  1848,  and  the 
acts  amending  the  same. 

This  form  of  averment  is  supported  by  The  New  York 
Floating  Derrick  Company  v.  The  New  Jersey  Oil  Company, 
3  Duer,  648  ;  The  Oswego  &  Syracuse  Plank  Eoad  Company 
V.  Bust,  5  Bow.  Pr.  R.,  390. 


Eow.  Pr.  R,  270.  And  see  The 
Bank  of  Lowville  v.  Edwards  (Hub- 
bard, J.,  Sp.  T.,  1855),  11  ib.,  216. 

In  the  New  York  Superior  Court 
such  averment  will  not  be  required 
where  a  corporation  sues  by  an  ap- 
propriate corporate  name.  Holyoke 
Bank  v.  Haskins,  1851,  4  Sand/.,  B^S ; 
The  Union  Mutual  Insurance  Com- 
pany V.  Osgood,  1853,  1  Duer,  707  ; 
S.  0.  12  K  T.  Leg.  Obs.,  85.  And 
see  The  Metropolitan  Bank  v.  Lord, 
1  AUotW  Pr.  R,  185. 

The  provisions  of  2  R  S.  4th  ed., 
699,  are  not  abolished  by  the  Code  ; 
so  that  in  an  action  by  a  corporation 
of  this  State  where  the  incorporation 
is  only  stated  in  the  caption,  in  appo- 
sition with  the  corporate  name,  it 
need  not  be  proved  unless  specifically 
denied  by  the  answer.  Bank  of  Gen- 
esee i;.  The  Patchin  Bank,  8  Kern., 
809.  This  rule  however  only  applies 
to  domestic  corporations.  The  "Wa- 
terville  Manufacturing  Company  v. 
Bryan,  14  Barb.,  182. 

But  in  the  1  st  District,  Eeld,  that  the 
complaint  of  a  Banking  Association, 
by  its  president  must  show  its  crea- 
tion, and,  that  without  such  a  state- 
ment there  is  a  fatal  omission  of  one 
of  the  material  elements  of  a  good 


cause  of  action.  Mitchell,  J.,  Sp.  T., 
1855,  Johnson  v.  Kemp,  11  Mow.  Pr. 
R,  186. 

(m)  The  Revised  Statutes  of  New 
York  provide  that  "  In  actions  by 
and  against  any  corporation  created 
by  or  under  any  law  of  this  State,  it 
shall  not  be  necessary  to  recite  the 
act  or  acts  of  incorporation,  or  the 
proceedings  by  which  such  corpora- 
tion was  created,  or  to  set  forth  the 
substance  thereof,  but  the  same  may 
be  pleaded  by  reciting  the  title  of 
such  act,  and  the  date  of  its  passage." 
2  jBe®.  StaU.,  4th  ed.,  699,  §  11,  and 
see  The  President  of  the  U.  S.  Bank 
0.  Haskins  (Supreme  Ct.,  1799),  1 
Johns.  C,  132.  See  also  section  163 
of  the  Code,  ante,  7. 

Before  the  Code,  it  was  held  in 
the  N.  Y.  Superior  Court  at  General 
Term,  that  where  a  corporation  un- 
dertook to  plead  its  existence  by  set- 
ting forth  the  title  of  the  act,  it  must 
do  so  with  accuracy ;  and  a  replica- 
tion describing  the  act  as  "  An  Act 
incorporating  the  President,  Direct- 
ors and  Company  of"  &c.,  whereas  its 
true  title  was  "An  Act  to  incorporate 
the  Stockholders  of  "  &c.,  was  held 
bad  on  demurrer.  Uniou  Bank  v. 
Dewey,  1  Somdf.,  509. 
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Plank  Road.  Turnpike.  Banking.  Averment  of  incorporation. 

2.  Plank  Road,  or  Turnpike  Company. 

No.  21. 

l^Title  of  the  Caiise.] 

The  complaint  of  the  Oswego  and  Syracuse  Plank  Eoad 
Company  shows  to  this  court : — 

I.  That  the  plaintiffs  are  a  corporation  created  by  and  under 
the  laws  of  this  State,  organized  pursuant  to  an  act  of  the 
legislature  entitled  "  An  Act  to  provide  for  the  Incorporation 
of  companies  to  construct  Plank  Koads  and  of  companies  to 
construct  Turnpike  Koads,"  passed  May  7,  1847,  and  the  acts 
amending  the  same. 

This  form  of  averment  is  supported  by  The  Oswego  & 
Syracuse  Flank  Road  Company  v.  Rust,  5  Bow.  Pr.  R.,  390  ; 
The  New  York  Floating  Derrick  Company  v.  The  New  Jersey 
Oil  Company,  3  Duer,  648. 

3.  Banking  Association  suing  in  its  associate  name. 

No.  22. 

{Name  of  Court.,  c&c] 


The  Mechanics'  Banking  Association, 

Plaintiffs, 
against 
John  Doe, 

Defendant. 


The  complaint  of  the  plaintiff  (x)  shows  to  this  court : — 

{x)  The  general  law  under  which  1841,  this  has  been  held  to  be  per- 

Banking  Associations  are  organized  missive  merely ;  and  the  better  prac- 

provides  that  suits  may  be  brought  tice  to  be,  to  plead  as  a  corporation, 

by  and  against  their  president.  Even  Bbonson,  J.,  1 850,  Gillet  v.  Moody, 

since  the  amendatory  act  of  March  3  Comst.,  479,  485 ;   Oen.  T.,  1848, 
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Suit  of  Banking  Association  in  the  name  of  its  president. 

%  —  ■ 

I.  That  tliey  are  a  cnrporation  (y)  created  by  and  under 
the  laws  of  this  State,  organized  pursuant  to  an  act  of  the 
Legislature  entitled  "  An  Act  to  authorize  the  business  of  Bank- 
ing," passed  April  18, 1838,  and  the  acts  amending  the  same,  (z) 

4.  Banking  Association  suing  in  the  name  of  its  president. 

No.  23. 

{Name  of  Coit/rt,  c&c.J 


A.  B.,  President  of  (a) 
The  St.  Lawrence  Bank, 

Plaintiff, 
against 
T.  Z.,  Defendant. 


The  complaint  of  the  plaintiff  as  president  of  the  St.  Law- 
rence Bank  (b)  shows  to  the  court, 


Case  v.  The  Mechanics'  Banking  As- 
sociation, 1  Sand/.,  698.  And  see 
Delafield  «.  Kinney  (1840)  24  Wend., 
345  ;  OgdensburgBank  ■».  Van  Rens- 
selaer, 6  Eill,  240  ;  and  The  East 
River  Bank  v.  Judah  {N.  Y.  Common 
Fleas),  10  mto.  Pr.  R,  135. 

And  this  is  now  the  common  prac- 
tice,— e.  g.  The  Bank  Commissioners 
».  The  St.  Lawrence  Bank,  3  Seld,., 
513  ;  The  Commercial  Bank  of  Penn- 
sylvania V.  The  Union  Bank,  1  Kern., 
203 ;  Bank  of  Genesee  v.  The  Patchin 
Bank,  3  Kern.,  309 ;  The  Mechanics' 
Banking  Association  v.  Place,  4  Duer, 
212.  Where  the  corporation  is  sued 
by  its  president,  an  averment  that 
"  the  defendant  did  "  was  held  not  an 
averment  that  the  corporation  did, 
&c.  Beonson,  J.,  1840,  Delafield  v. 
Kinney,  24  Wend.,  345.  See  note 
(d),  supra. 


(p)  It  is  now  settled  that  banking 
associations  formed  under  the  gen- 
eral law  of  1838,  are  corporations  to 
all  intents  and  purposes.  Thomas  «. 
Dakin,  22  Wend.,  9  ;  "Warner  v. 
Beers,  23  ih.,  103  ;  The  People  «. 
The  Assessors  of  Watertown,  1  Mil, 
616 ;  Gillet  v.  Moody,  3  Comst,  479  ; 
The  Supervisors  of  Niagara  v.  The 
People,  7  Mil,  504;  Talmadge  «. 
Pell,  3  Seld.,  328.  But  see  Tracy  v. 
The  North  American  Trust  &  Bank- 
ing Company  (Supreme  Ct ,  Gen.  T.), 
12  N.  Y.  Leg.  Oh.,  302. 

(«)  As  to  how  far  it  is  necessary 
for  a  corporation  to  aver  its  exist- 
ence, see  Form  No.  20,  ante,  note  (u). 

(a)  It  is  the  better  practice  to  sue 
in  the  name  of  the  association.  See 
preceding  form,  note  (x). 

(J)  This  is  necessary,  or  the  action 
will  be  taken  to  have  been  brought 
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President's  oflScial  character. 


Foreign  corporations. 


I.  That  the  plaintiff  is  the  president  of  The  St.  Lawrence 
Bank,  a  corporation  (c)  created  by  and  under  the  laws  of 
this  State,  organized  pursuant  to  an  act  of  the  legislature 
entitled  "  An  Act  to  authorize  the  business  of  Banking," 
passed  April  18,  1838,  and  the  acts  amending  the  same,  (d) 

5.  Foreign  Corporation. 

No.  24. 

I.  That  the  plaintiffs  are  a  corporation  (e)  duly  chartered 
under  and  by  the  laws  of  the  State  of  ISTew  Jersey  (f),  and  pur- 
suant to  an  act  of  the  legislature  of  said  State  entitled  \titLe  of 
the  act]  passed  [date  of  passage]. 

This  form  is  supported  by  The  Mutual  Benefit  Life  Insu- 
rance Company  v.  Davis,  2  Kern.,  569.  The  New  York  Float- 
ing Derrick  Company  v.  The  New  Jersey  Oil  Company,  3 
Duer.  648. 


in  the  plaintiff's  own  right.  Hunt  d. 
Van  Alstyne,  25  Wend.,  605 ;  Ogdens- 
burgh  Bank  «.  Van  Rensselaer,  6 
Mill,  240  ;  Merritt  u.  Seaman,  2  8eld., 
168  ;  Gould  v.  Glass,  19  Barh.,  179. 

(c)  See  preceding  form,  note  (y). 

(d)  In  a  complaint  in  the  name  of 
the  president,  the  act  or  contract 
sued  on  must  be  pleaded  as  the  act 
or  contract  of  the  corporation,  not  as 
thatof  the  "plaintiff"  or  "defendant." 
Delafield  v.  Kinney,  24  Wend.,  245  ; 
Christopher  v.  Stockholm,  5  lb.,  36., 
Thomas  v.  Dakin,  22  ih.,  9  ;  Worden 
V.  Worthington,  2  Barb.,  368;  Mer- 
ritt 11.  Seaman,  2  Seld.,  168.  But  the 
suit  is  by  the  banJc,  not  by  the  pres- 
ident in  right  of  the  bank.  Lowerre' 
n.  Vail,  5  Abbott's  Pr.  K.,  229. 

The  nominal  proprietor  of  an  indi- 
vidual bank,  who  furnishes  the  secu- 
rities to  the  Comptroller,  and  to 
whom  the  circulating  notes  of  the 
bank  are  delivered  by  that  officer, 
and  in  whose  name,  as  proprietor,  all 


the  contracts  and  transactions  of  the 
bank  are  made  and  conducted,  is  a 
"trustee  of  an  express  trust."  T.  R. 
Stkong,  J.,  Gen.  T.,  1853.  Burbank, 
Pres't,  &c.  V.  Beach,  15  Barb.,  326. 

(«)  Whether  this  averment  be  es- 
sential or  not,  see  cases  cited  Form 
No.  20,  ante.  But  if  it  be  omitted, 
on  answer  denying  specifically  the 
allegations  of  the  complaint,  though 
it  does  not  deny,  yet  it  does  not  ad- 
mit the  incorporation,  and  the  plain- 
tiff must  prove  it  by  evidence  of  the 
charter  or  general  act,  organization 
and  user.  Wells,  J.,  8p.  T.,  1851. 
Waterville  Manufacturing  Company 
■».  Bryan,  14  Barb.,  182.  And  see 
Stoddard  i;.  The  Onondaga  Annual 
Conference,  12  Barb.,  573. 

(/)  One  foreign  corporation  may 
sue  another  in  the  courts  of  this  State 
upon  a  cause  of  action  arising  in  it. 
Sp.  T.,  1854,  The  Bank  of  Commerce 
V.  The  Rutland  &  Washington  Rail 
Road  Company,  10  Eow.Pr.  R.,  1 
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Suit  of  Joint  Stock  Company  under  Act  of  1849. 


Y. — By  Joint   Stock   Company   suing  in   the   name  of  an 

Officee.  (g) 

No.  25. 

[Ifame  of  Court,  cfec.]v 


A.  B.  President,  [or,  Treasurer,] 
of  the  [WameoftUe  Company, '\ 

Plaintiff, 
against 


CD., 


Defendant. 


The  complaint  of  the  plaintiff,  as  president  \or,  treasurer] 
of  the  [name  of  the  company]  shows  to  the  court, 

I.  That  the  \namie  of  the  company']  is  a  joint-stock  company 
[or,  association]  in  the  town  of  and  county  of 

in  this  State,  consisting  of  seven  or  more  shareholders,  (h) 

II.  That  the  plaintiff  is  the  president  [or,  treasurer]  of  said 
company  [or,  association],  (i) 

[Set  forth  cause  of  action.] 


{g)  "Any  joint-stock  company  or 
association  consisting  of  seven  or 
more  shareholders  or  associates,  may 
sue  and  be  sued  in  the  name  of  the 
president  or  treasurer  for  the  time 
being  of  such  joint-stock  company  or 
association."  2  Rev.  Stat.  Ill; 
Laws  of  1849,  ch.  258,  §  1.  This  act 
does  not  include  corporations.  Gen. 
T.,  1855,  New  York  Marbled  Iron 
Works  V.  Smith,  4  Buer,  362. 

Such  an  action  has  the  same  force 
and  effect  so /ar  as  the  joint  property 
&c.  is  concerned  as  if  it  were  against 
the  members;   but  it  does  not  bind 


their  personal  property,  nor  is  it  a 
bar  to  an  action  against  them  to 
enforce  their  personal  liability  upon 
the  same  debt. 

(A)  It  is  not  necessary  to  name 
the  shareholders.  Marvin,  J.,  Gen. 
T.,  1856.  Tibbitts,  treasurer,  &c.  v. 
Blood,  21  Bari.,  650. 

(j)  For  a  form  of  complaint  in  an 
action  brought  under  the  act  of  1851, 
by  the  oflBcer  of  any  association  of 
seven  or  more  persons  who  own  any 
property  jointly  or  in  common,  see, 
post.  Forms  of  Promissory  notes ; 
Payee  against  MaJoer. 
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Averment  of  appointment  of  Lunatic's  committee. 


YI. — By  Committee  of  a  Lunatic  oe  Habitual  Deunkaed. 

No.  26. 

IN'ame  of  Court,  <&c.\ 


A.  B.,  Committee  (j)  of 

M.  N.,  a  Lunatic, 

[o?*,  a  Habitual  Drunkard,] 

Plaintiff, 
against 
T.  Z.,  Defendant. 


The  complaint  of  the  plaintiff  as  committee  of  M.  N.,  a 
lunatic  [or,  a  habitual  drunkard]  shows  to  this  court : — 


L  That  on  the 


day  of 


185 


upon 


proceedings  duly  iastituted  in  the  Supreme  Court  (k)  of  this 
State  in  and  for  the  county  of  ,  \or,  in  the  county 

court  of  ,]  by  an  inquisition  then  taken  and 

returned  said  M.  N.  was  found  to  be  a  person  of  unsound 
mind,  [or,  an  habitual  drunkard]  and  thereupon  this  plaintiff 


(j)  Prior  to  the  act  of  1845  it  was 
requisite  that  actions  on  behalf  of  a 
lunatic  should  be  brought  in  the  lu- 
natic's name.  Petrie  a.  Shoemaker, 
24  Wend.,  85;  Lane  i;.  Schermer- 
hom,  1  Rill,  97 ;  Mckillip  v.  Mckil- 
lip,  8  Ba/rb.,  552.  Under  that  act, 
however,  committees  may  sue  in 
their  own  name  "for  any  debt,  claim 
or  demand  transferred  to  them,  or  to 
the  possession  or  control  of  which 
they  are  entitled  as  such  committee." 
2  Rev.  Stat.  Uh  ed.,  238,  §  11.  It 
has  been  held  that  under  the  Code 
the  committee  is  the  trustee  of  an 
express  trust,  and  therefore  may  sue 


in  his  own  name  without  joining  the 
lunatic  ;  that  this  extends  to  actions 
for  equitable  as  well  as  those  for  le- 
gal relief.  Erie  }^.  T.,  1852,  Person 
V.  Warren,  14  Barb.,  488.  See  also 
Davis  V.  Carpenter,  12  How.  Pr.  i?., 
287.  The  case  of  Mckillip  v.  Mckil- 
lip {Oswego  Oen.  T.,  1850,  8  Ba/rl., 
652),  where  it  was  held  that  an 
equitable  action  affecting  real  prop- 
erty must  be  brought  in  the  lunatic's 
name,  was  an  action  commenced  be- 
fore the  Code. 

(h)  As  to  the  history  of  the  judi- 
cial custody  of  lunatics,  see  BrowrCs 
Case,  1  Abiotts''  Pr.  JR.,  108. 
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Account  of  appointment  of  Administrator. 


was,  by  an  order  of  said  court  duly  made  on  the  day 

of  185  ,  at         appointed  committee  of  said  M.  N.  (1) 


.   YII. — By  Administeatoe. 

No.  27. 

[iVffiwe  of  Court,  c&o.] 

A.  B.,  as  Administrator  (m)  of 
the  Estate  of  M.  N.,  deceased, 

Plaintiff, 
against 

Y.  Z.,  Defendant. 


The   complaint  of  the  plaintiff,   as   adnainistrator  of  the 
estate  of  M.  N.,  deceased,  (n)  shows  to  the  court : — 

[Set  forth  the  cause  of  action.] 

That  on  the  day  of  185   ,  said  A.  B.  died 

intestate,  and  that  on  the  day  of  18      ,  letters 

of  administration  upon  the  estate  of  said  A.  B.  deceased,  were 


(T)  See  cases  cited  in  notes  to 
Forms  Nos.  28  and  31,  and  Hall  v. 
Taylor,  8  How.  Pr.  R,  428. 

As  to  proper  mode  of  proceeding 
to  collect  a  debt  due  from  a  lunatic 
or  drunkard,  see  Soverhill  v.  Dickson, 
5  Eow.  Pr.  R,  109  ;  Hall  v.  Taylor, 
8  Row.  Pr.  R,  428. 

(m)  As  to  when  an  action  by  an 
executor  should  be  brought  in  the 
representative  and  when  in  the  indi- 
vidual capacity,  see  Lyon  ■».  Marshall, 
11  Bari,,  241 ;  Merritt  v.  Seaman,  2 
Seld.,  168;  Mowry  v.  Adams,  14 
Mass.,  S27 ;  Talmadge  v.  Capel,  16 
lb.,   73 ;    Biddle  v.  Wilkins,  1  Pet., 


692 ;  Curtis  v.  Button,  4  Sand/.,  719. 

(n)  A  complaint  commencing   A. 

B.,  administrator  of  the  goods,  &c.  of 

deceased,  plaintiff  in  this  action, 

and  containing  no  other  statement  of 
the  fact  of  the  plaintiff's  appointment 
as  administrator,  does  not  allege  that 
he  is  administrator  or  show  that  he 
prosecutes  in  that  capacity.  The  in- 
troductory statement  is  a  descriptio 
persoruB  merely.  In  an  action  re- 
quired to  be  brought  by  the  admin- 
istrator, in  his  capacity  as  such,  a 
complaint  so  drawn  does  not  contain 
a  statement  of  facts  constituting  a 
cause  of  action,  and  is  bad  on  demur- 
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Issue  of  letters  of  administration. 


Profert  and  oyer  vinnecess.ary. 


duly  issued  and  granted  (o)  to  this  plaintiff  by  the  Surrogate 
(p)  of  the  county  of  of  this  State  (q)  appointing  this 

plaintiff  administrator  of  all  the  goods,  chattels  and  credits 
which  were  of  said  deceased,  and  that  this  plaintiff  thereupon 
duly  qualified  as  such  administrator,  and  entered  upon  the 
discharge  of  the  duties  of  his  said  office. 

This  form  is  supported  by  Wheeler  v.  Dakin,  12  How.  Pr. 
B.,  537 ;  Welles  v.  Webster,  9  ib.,  251.  See  also  form  No.  31. 
and  cases  there  cited. 


rer.  So  of  the  complaint  of  an  exec- 
utor. Merritt  v.  Seaman,  2  Seld.,  168. 
See  the  opinion  of  Welles,  J.  contra, 
Steulm  Sp.  T.,  1853,  Welles  v. 
Webster,  9  Em.  Pr.  R,  251 ;  and 
see  Smith  v.  Levinus,  4  Seld.,  472  ; 
7th  Bist.  Gen.  T.  1855,  Sheldon  v. 
Hoy,  11  Sow.  Pr.  R,n. 

The  fact  that  the  plaintiff  is  admin- 
istrator and  has  been  regularly  ap- 
pointed by  the  surrogate  of  some 
county  in  this  State,  is  a  material 
and  traversable  fact,  and  must  be 
stated  in  such  form  as  to  tender  an 
issue  to  the  other  party.  Matter 
merely  descriptive  of  the  person  of 
the  plaintiff  is  not  issuable,  nor  does 
it  constitute  any  part  of  the  cause  of 
action.  1th  Bist.  Gen.  T.,  1855,  Shel- 
don V.  Hoy,  11  Mow.  Pr.  P.,  11. 

(o)  This  is  the  proper  form  of 
alleging  the  appointment  of  an  exec- 
utor or  administrator.  Beach  v. 
King,  17  Wend.,  197. 

4 


(p)  The  date,  place,  and  power  of 
the  appointment  should  be  shown  as 
traversable  facts.  See  Form  No.  31, 
note  (e). 

But  this  averment  is  not  necessary 
where  the  plaintiff  may  maintain  the 
action  in  his  own  right.  Ib.  See 
also  post,  Promissory  Notes,  Payee 
against  Maker. 

(q)  Section  161  of  the  Code  (ante 
.  7)  dispensing  with  the  necessity  of 
setting  out  the  facts  which  show  the 
jurisdiction  of  a  court  or  officer  of 
special  jurisdiction,  of  this  State,  is 
applicable  to  the  decision  of  the 
surrogate  in  the  appointment  of  an 
executor  or  administrator.  Dutchess 
Sp.  T.,  1856,  Wheeler  v.  Dakin,  12 
How.  Pr.  R.,  537. 

The  former  rules  of  profert  and 
oyer  have  no  application  under  the 
Code.  Mayor  of  New  York  v.  Doody, 
4  AUotts'  Pr.  R,  127;  Welles  v. 
Webster,  9  Eow.  Pr.  R,  251. 
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Suit  by  executor. 


Who  must  join. 


Yin. — Bt  an  Exectttok. 
No.  28. 


[JVame  of  court,  &o.\ 


A.  B.,  as  Executor  (r)  of  the  last 
will  and  testament  of  M.  N.,  de- 
ceased, 

Plaintiff, 


against 
T.  Z.,  Defendant. 


The  complaint  of  the  plaintiff,  as  executor  of  the  last  will 
and  testament  of  M.  !N".,  deceased,  shows  to  the  court : — 

[Set  forth  the  cause  of  action.] 

That  on  the  day  of  18        ,  said 

M.  N.  died,  leaving  a  will,  by  which  this  plaintiff  was 
appointed  the  sole  executor  thereof;  that  on  tbe  day 

of  18      ,  said  will  was  duly  proved  and  admitted 

to  probate  in  the  office  of  the  surrogate  of  the  county  of 
Westchester,  and  letters  testamentary  (s)  thereupon  were 
thereafter  duly  issued  and  granted  (t)  to  this  plaintiff,  by  the 
surrogate  of  said  county ;  and  this  plaintiff  thereupon  duly 
qualified  as  such  executor,  and  entered  upon  the  discharge 
of  the  duties  of  his  said  office,  (u) 


(r)   As  to  when  suit  should  be 
brought  in  the  individual  and  when  ■ 
in  the  representative  capacity,  see 
note  (to),  supra. 

(s)  Profert  of  letters  is  not  neces- 
sary.    See  note  (q),  supra. 

{t)  See  note  (p),  snpra. 

(w)  The    former    rule    was,    that 
where  there  were  several  executors, 


all  must  join  in  the  prosecution  of  a 
suit,  even  though  some  had  renounced 
— Bodle  B.  Hulse,  5  Wend..,  313.  But 
since  the  act  of  1888  {Lama  0/I888, 
103,  ch.  149,  §  1),  it  is  no  longer 
necessary  to  join  those  executors,  as 
parties  to  whom  letters  testamentary 
have  not  issued  and  who  have  not 
qualified. 
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Receiver.  Effect  of  order  of  appointment.  Leave  to  sue. 


IX. — By  AND  Against  (v)  Keceivees. 
1.  Receiver  appointed  in  Supplementary  Proceedings. 

No.  29. 

[Title  of  the  caiise\. 

The  complaint  of  A.  B.,  as  receiver  (w)  of  the  property  of 
M.  N.,  shows  to  the  court  : — 

[Set  forth  cause  of  action  accruing  to  M.  JV.,  the  judgment 
debtor.] 

That  on  the  day  of  185        ,  at 

,  upon  application  duly  made  by  O.  P.,  a  judg- 
ment creditor  of  said  M.  N.,  in  proceedings  supplementary  to 
execution,  the  plaintiff  was,  by  an  order  of  Hon.  ,  one 

of  the  justices  of  the  Supreme  Court  [or,  county  jiidge  for  the 
county  of  ,]  duly  appointed  receiver  of  the  property  (X) 

of  said  M.  K  (y) 

2.  Receiver  appointed  pending  litigation. 

No.  30. 

I.  That  on  the  day  of  185        ^  at 

the  city  of  New  York,  in  an  action  then  pending  in  the  Court 
of  Common  Pleas  for  said  city,  wherein  M.  N.  was  plaintiff 

(«)    In   actions  against  receivers,  142  ;  and  see  the  Ohautauque  County 

use  the  same  form  of  averment  of  Bank  v.  White,  2  Seld.,  236. 
appointment,    excepting    the    word  (y)    Leave   to    sue    need    not  be 

"  plaintiff,"  for  which  substitute  "  de-  averred.     It   should  be  obtained  to 

fendant."  protect  the  party  suing  from  costs, 

{w)   The  complaint  should   show  &c. ;  but  the  omission  to  obtain  it  is 

distinctly  that  the  plaintiff  sues  in  a  matter  of  practice.     Even  where 

his  ofiBcial  character.  the   statute   forbids   a  suit  without 

(x)  Since  the  Code,  the  order  leave, — e.  g.,  upon  a  judgment  of  a 
appointing  a  receiver  has  the  like  court  of  record  within  five  years, — 
effect  upon  his  real  as  his  personal  leave  is  not  one  of  the  facts  con- 
property  ;  and  the  whole,  by  force  stituting  the  cause  of  action  ;  and  the 
of  the  order,  becomes  vested  in  the  proper  remedy  for  neglecting  to  ob- 
receiver  when  the  appointment  is  tain  it  is  by  motion,  not  demurrer, 
completed.  No  assignment  is  neces-  Finch  v.  Carpenter,  5  Abbotts'  Pr, 
sary.    Porter  v.  Williams,  5   SeU.,  R.,  285. 
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When  appointment  of  receiver  must  be  averred.  Hew. 

and  0.  P.  was  defendant,  upon  application  duly  made  by  said 
M.  N.,  this  plaintiff  was,  by  an  order  of  said  court,  duly 
appointed  receiver  of  the  jproperty  hereinafter  de8cribed.(z) 


3.  Becewer  of  Dissolved  Corporation.{A) 

No.  31. 

[Title  of  tJie  cause']. 

The  complaint  of  the  plaintiff,  as  Receiver  of  the  Canal 
Bank,  shows  to  the  Court : — 

[Set  forth  cause  of  action  accruing  to  the  corporation.] 

That  on  the  17th  day  of  July,  1848,  at  ,  upon 

application  duly  made  upon  occasion  (b)  of  the  insolvency  of 
the  said  Canal  Bank  [or,  upon  occasion  of  the  voluntary 
dissolution  of  the  said  Canal  Bank],  the  plaintiff  was,  by  an 
order  of  the  Supreme  Court  in  and  for  the  county  of 

,  duly  appointed  (c)  receiver  of  the  property  and  effects 
and  things  in  action  of  the  said  Canal  Bank,  pursuant  to 
statute ;  and  thereupon  gave  such  security  (d)  as  the  court 
directed,  as  required  by  law,  and  entered  upon  the  duties  of 
such  office. 


(z)  Leave    to    sue    need    not    be  should  be  shown.  Gillet  v.  Fairchild, 

averred.     See  note  (y),  supra.  i  Den.,  80,  83. 

(a)  Where  the  receiver's  title  to  (c)  It   is  not  enough  for  the  re- 

the  chose  in  action,  upon  which  the  ceiver  to  allege  merely  that  he  was 

suit    is    brought,   was  not    derived  duly  appointed  receiver.     His  com- 

through  his  appointment, — e.  g.  when  plaint  should  state  the  time,  place, 

he  sues  on  a  note  given  to  him  after  and  power  of  his  appointment.     Gil- 

his  appointment,  for  a  debt  due  to  let  v.  Fairchild,  4  Den.,  83  ;  Beach  v. 

the  corporation, — ^it  is  not  necessary  King,  17  Wend.,19t ;  Bangs  v.  M'ln- 

to  set  forth  his  appointment.     For  a  tosh,  23  Barb.,  591 ;  White  i).  Low, 

Form  of  Complaint  in  such  a  case,  7  ib.,  206,  as  explained  by  White  v. 

see  post,  Promissory  Notes,  Payee  Joy,  3  Kern.,  83 ;   and  see  8  Gow., 

against  MaTcer.  236  ;  13  Eow.  Pr.  E.,  413. 

(J)  The  occasion  of  the  dissolution  (d)  Gillet  v.  FairchUd,  4  Den.,  80. 
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Analj'sis  of  Section  II. 

SECTION   II. 

Complaints  in  actions  for  Money  Lent,   Paid,   Had  and 

Received,  &c. 
I. — Foe  Money  Lent, — By  Lendek  against  Eoekower. 
II. — Fob  Money  Paid. 

1 .  By  one  having  paid  the  debt  of  another,  to  be  repaid  on  d  emand. 

2.  By  one  having  paid  the  debt  of  another,  to  be  repaid  ou  a 

day  certain. 

3.  By  assignee  of  lender  against  borrower,  on  an  account  for 

money  lent,  paid,  &c. 

4.  By  maker  of  accommodation  note,  having  paid  it. 

5.  By  indoi'ser  of  note  ;  having  paid  a  part, — to  recover  from 

the  maker  the  amount  paid. 

6.  By  surety  on  lease,  against  principal. 

7.  By  surety  against  principal, — for  debt  for  goods  sold,  and 

costs  of  judgment  thereon,  paid  by  the  surety. 

8.  By  one  of  two  joint  makers  of  a  note,  having  paid  it,  against 

the  other, — for  contribution. 
ni. — For  Money  Had  and  Eeoeived. 

1.  For    repayment  of    advances   on   a  contract  for  services, 

unfulfilled. 

2.  For  repayment  of  a  deposit  on  a  contract  for  purchase  of  real 

estate,  unfulfilled. 

3.  By  pledgor  of   note  as  collateral  to  a  debt  against   the 

pledgee,  the  note  having  since  been  collected  by  the 
pledgee  ; — to  recover  the  excess  of  its  amount,  over  the 
y        amount  of  the  debt. 

4.  By  assignees  against  the  pledgees  of  a  debtor  who  had 

hypothecated  a  mortgage  as  collateral  to  notes  on  which 
he  was  jointly  liable,  the  mortgage  having  since  been 
collected  by  the  pledgees  ; — to  recover  the  excess  of  its 
amount  over  the  amount  due  on  the  notes,  and  to  have 
the  notes  delivered  up. 

5.  For  repayment  of  a  judgment  paid  and  afterwards  reversed. 

6.  By  owner  of  goods  against  common  carrier, — to  recover  back 

excess  of  freight  exacted. 
T.     Against  factor, — for  price  received  for  goods  sold. 

8.  Against  factor,  under  del  creiere, commission. 

9.  Against  note-broker, — for  proceed.s  of  note  discounted. 
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"  Certainty  "  in  pleading. 


What  constitutes  it. 


Videlicet. 


I. — FoK  Money  Lent, — Lendek  against  Bokkowek. 
No.  32. 

That  on  the  twentietli  day  of  October,  1857,  at  the  city  of 
Kochester  (e),  the  plaiutiff  lent  to  the  defendant  (f),  on  con- 


(e)  The  language  of  the  books  is 
that  every  material  fact  must  be 
stated  with  certainty  ;  and  the  Code 
provides  that  "  when  the  allegations 
of  a  pleading  are  so  indefinite  and 
uncertain  that  the  precise  nature  of 
the  charge  or  defense  is  not  apparent, 
the  court  may  require  the  pleading 
to  be  made  more  definite  and  certain, 
by  amendment."  Code,  %  160;  ante, 
6.  "  Certainty,"  in  the  language  of 
pleading  does  not  mean  accuracy ; 
for  certainty  was  required  when 
truthfulness  was  quite  unnecessary. 
It  means  particularity  with  respect 
to  the  details  of  the  fact  alleged, 
sufficient  to  identify  it,  and  enable 
the  other  party  to  distinguish  it  from 
any  other  similar  fact.  For  instance, 
in  the  above  form,  the  statement  of 
the  time  and  the  place  of  making  the 
alleged  loan  could  not  be  omitted 
without  rendering  the  allegation  un- 
certain, since  it  might  leave  the 
defendant  in  doubt  as  to  what  tran- 
saction it  had  reference  to.  The 
details  which  are  thus  essential  to  be 
stated  are,  however,  in  themselves 
often  immaterial, — that  is,  matters  of 
description  merely,  for  the  purpose 
of  identification,  and  not  matters  of 
substance  which  may  afibrd  ground 
for  an  issue.  If,  for  instance,  the 
defendant  should  answer  in  this  case, 
that  he  denied  that  he  ever  borrowed 


any  money  from  the  plaintiff  at 
Rochester,  his  answer  would  be 
frivolous. 

Under  the  old  practice,  it  was 
customary  to  state  incidents  of  time, 
place,  quantity,  &c.,  under  a  videlicet, 
— e.  g.,  "  that  heretofore,  viz. ; "  as  it 
had  been  said  by  good  authorities 
that  the  omission  of  a  videlicet  will 
render  it  necessary  to  prove  such 
matter  precisely  as  laid,  even  though 
it  was  immaterial.  But  even  then  the 
better  opinion  was,  that  the  use  of  a 
videlicet  did  not  make  that  immaterial 
which  would  otherwise  have  been 
material ;  and  on  the  other  hand, 
that  the  omission  of  the  videlicet  did 
not  make  that  material  which  would 
otherwise  have  been  immaterial.  1 
Chit.  PI,  377,  note  m.,  and  cases 
there  cited;  2  Campi.,  307;  1 
Saund.,  170,  note  2 ;  Vail  v.  Lewis, 
4  Johns.,  450  ;  Gleason  v.  M'Viokar, 
7  Cow.,  42  ;  Ladue  v.  Ladue,  16 
Verm.,  189.  There  seems  no  reason 
for  retaining  the  videlicet  under  the 
Code,  except  that  it  is  sometimes 
the  most  concise  way  of  indicating  a 
lack  of  positive  knowledge  respecting 
the  time,  sum,  or  name  mentioned. 

(/)  Mr.  Greenleaf  states  that  a 
request  is  material  to  be  proved  in 
this  action,  2  Oreenl.  on  Ev.,  93,  § 
107 ;  but  we  omit  the  separate  state- 
ment, "at  his   request,"  upon  the 
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Request. 


■  "When  it  must  be  averred. 


Pleading  payments  made. 


dition  that  it  should  be  repaid  (with  interest)  on  demand,  [or, 
repaid  on  the  day  of  185        ,]  the 

sum  of  dollars. 

II.  That  this  plaintiff,  on  the  day  of 

185  ,  duly  demanded  (g)  payment  of  the  same  from  the 
defendant,  but  no  part  thereof  has  been  paid  [or,  no  part 
thereof  has  been  paid,  except — state  hriejty  amount  of  pay- 
ments made,  if  any  (h)]  ;  and  the  defendant  is  now  justly 
indebted  therefor  to  this  plaintiff  in  the  sum  of 
dollars,  with  interest,  from  the  i!Otli  day  of  October,  1857  [or, 
if  it  was  to  T>e  repaid  on  demand,  claim  interest  from  the  day 
of  demand  (i)]. 

Wherefore,  &c. 


authority  of  the  recent  case  ofVic- 
tors  v.  Davis,  1  Bowl.  &  L.,  984. 
Upon  principle,  it  seems  unnecessary 
to  aver  request  in  an  action  for  money 
lent,  for  the  reason  that  a  request  is 
implied  in  the  very  idea  of  a  loan, 
although  it  is  necessary  to  prove  a 
request,  in  order  to  constitute  a  loan. 
And  see  Brown  ■».  Gamier  (6  Taunt, 
389  ;  S.  C,  1  Eng.  Com.  L.  R,  421), 
where  it  was  held  that  "hired"  im- 
plies a  request ;  and  Emery  ■».  Fell 
(3  T.  R.,  28),  andGlennyu.  Hitchins 
(2  Code  R,  56  ;  S.  C,  4  Eow.  Fr.  R, 
98),  where  it  was  held  that  "sold 
and  delivered  "  imply  a  request. 

(gr)  See  note  (n),  supra. 

(h)  No  principle  of  pleading  re- 
quires the  plaintiff  to  state  payments 
made  on  account  of  the  claim  in  suit. 
So  far  as  the  theory  of  pleading  is 
concerned,  the  plaintiff  may  declare 
upon  the  original  cause  of  action  en- 
tire, and  leave  defendant  to  show  his 


payments  by  way  of  defense.  The 
spirit  of  the  Code,  however,  requires 
parties  always  to  plead  truthfully ; 
and  there  is  a  necessity  to  do  so, 
where  the  complaint  is  to  be  verified. 
So  far  as  plaintiff  seeks  to  recover 
upon  the  claim  in  suit,  it  is  often 
necessary  to  deny  payment  before 
suit  brought ;  and  he  cannot  do  this, 
under  oath,  as  to  the  whole  claim, 
where  part  payments  have  been 
made.  In  such  case  he  should  briefly 
state  what  amount  has  been  paid, 
not  because  it  is  necessary  to  antici- 
pate the  defense,  or  to  state  the  pay- 
ments as  entering  into  the  statement 
of  his  cause  of  action,  for  it  is  not, 
(Wayne,  Sp.  T.,  1856,  Van  Demark 
V.  Van  Demark,  13  How.  Pr.  R, 
372),  but  to  enable  him  to  deny 
payment  as  to  that  balance  which  he 
seeks  to  recover. 

(i)  See  note  {q),  infra. 
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COMPLAINTS. 


Debt  of  defendant  paid  by  plaintiff. 


On  Demand. 


II. — ^FoR  Monet  Paid. 

1.  By  one  ha/ving  paid  the  debt  of  anoth&r,  to  he  repaid  on 

dema/nd. 

No.  33. 

I.  That  on  the  day  of  185    ,  at  (j) 

this  plaintiff  paid  to  the  use  of  the  defendant,  at 
his  request  (k)  and  on  condition  that  the  same  should  be  repaid 
on  demand,  (1)  the  sum  of  dollars,  in  paying  to  one 

M.  N.  one  quarter's  rent  of  a  house  in  then  occu- 

pied by  the  defendant,  (m) 


( j)  See  note  (e)  supra. 

(h)  An  averment  of  request  is  ne- 
cessary in  a  complaint  for  money 
paid,  laid  out,  &c.,  though  it  is  other- 
wise in  an  action  for  money  lent.  See 
note  (/)  supra.  And  see  2  Oreenl. 
J'd.  ,  93,  §  1 07  and  note.  The  request 
may  be  implied  or  express.  As  to 
the  cases  in  which  it  will  be  implied, 
see  2  Oreenl.  Ev.,  102,  §  114. 

(I)  The  complaint  must  show  in 
one  way  or  another  that  the  debt  has 
hQCom^  pa/yabh  bX  the  time  of  com- 
mencing the  action.  Allen  v.  Patter- 
son, 3  Seld.,  476.  The  advances 
made  by  plaintiff  are  ^<M/o5?c  on  de- 
mand, whenever  they  are  not  made 
on  the  faith  of  a  promise  to  pay  at  a 
particular  time;  and  in  such  cases 
an  averment  that  they  were  made  on 
condition  of  repayment  on  demand  is 
a  convenient  way  of  showing  the  fact 
that  the  debt  is  payable. 

(to)  The  above  complaint  might 
probably  be  good  on  demurrer  if  the 
words  descriptive  of  the  claim  against 
the  defendant  which  was  paid  off  by 


plaintiff,  were  omitted.  But  we  think 
it  would  be  obnoxious  to  a  motion  to 
make  the  complaint  more  definite 
and  certain.  The  defendant  is  enti- 
tled to  be  informed  of  the  particu- 
lars of  the  debt  alleged  to  have  been 
paid  on  his  behalf,  in  order  that  he 
might  identify  it  with  that  which  he 
requested  the  plaintiff  to  pay,  and 
that  he  may  ascertain  whether  it  was 
in  truth  paid.  N.  Y.  Sp.  T.,  1857, 
Chesborough  ®.  The  New  York  & 
Erie  Rail  Road  Company,  13  Eow. 
Pr.R,  557. 

How  far  it  is  necessary  to  go  into 
particulars  in  describing  the  debt, 
will  depend  wholly  on  the  circum- 
stances of  each  case.  In  general  the 
plaintiff  should  give  the  best  means 
he  has  power  to  furnish,  of  distin- 
guishing the  claim  from  others 
that  may  have  existed  against  the 
defendant.  Where  the  circumstances 
of  the  payment  are  presumably  with- 
in the  defendant's  own  knowledge, 
less  detail  will  be  necessary ; — e.  g. 
where  a  note  made  by  defendant  is 
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Promise  to  pay  on  a  day  certain. 


Principal. 


Interest. 


II.  That  this  plaintiff,  on  the  day  of  185  , 

at  ,  duly  demanded  (n)  payment  of  the  same  from  the  defend- 
ant, hnt  no  part  thereof  has  been  paid,  [or,  no  part  thereof  has 
been  paid  except,  state  briefly  amount  of  payment  made  if 
any,  (o)]  and  the  defendant  is  now  justly  indebted  therefor  to 
this  plaintiff  in  the  snm  of  dollars  with  interest 

from  the  day  of  185    ,  \the  day  of 

the  demand^ 

Wherefore,  <fec. 

No.  34. 

2.  By  one  having  paid  the  debt  of  another,  to  be  repaid  on  a 

day  certain. 

I.  That  on  the  day  of  185    ,  at 

this  plaintiff  paid  to  the  use  of  the  defendant,  and  at 

his  request  (p)  the  sum  of  dollars  in  paying  to  one 

M.  E".  the  amount  of  a  promissory  note  made  by  the  defendant. 


paid,  a  very  general  description  will 
be  sufficient  to  aifect  him  with  know- 
ledge of  the  particular  note  referred 
to. 

(n)  No  demand  is  necessary  to 
fix  the  defendant  with  a  liability  for 
repayment  of  the  prindpal  advanced. 
The  commencement  of  the  suit  is  a 
sufficient  demand  for  that  purpose. 
But  to  entitle  plaintiff  to  recover 
interest  on  the  amount  advanced  he 
must  show  a  demand  (unless  there 
was  a  promise  to  pay  interest,  or  a 
promise  to  pay  the  principal  at  a 
particular  time),  and  interest  runs 
from  the  demand,  not  from  the 
advances.  Therefore  in  a  complaint 
for  money  expended  to  defendant's 
use  on  a  promise  to  repay  at  a  par- 
ticular time,   demand  need  not  be 


averred,  and  interest  will  then  be 
recoverable  from  the  time  set  for  pay- 
ment. (Form  No.  34  post)  The 
averment  may  also  be  omitted  where 
defendant  promised  to  pay  interest 
on  the  sum  advanced,  though  no 
time  was  set  for  the  payment ;  and 
interest  will  then  be  recoverable  from 
the  date  of  the  advances.  It  may  be 
omitted  where  the  claim  to  interest 
is  waived,  and  Interest  will  then  be 
recoverable  from  the  commencement 
of  the  action.  Or  if  omitted  through 
inadvertence  where  it  should  have 
been  inserted,  the  principal,  with 
interest  from  the  commencement  of 
the  action  may  be  recovered. 

(o)  See  note  (h),  supra. 

(j>)  See  note  (k),  supra. 
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COMPLAINTS. 


When  interest  may  be  claimed. 


From  wliat  date. 


II.  That  defendant  promised  to  repay  said  sum  (with  inter- 
est) to  this  plaintiff  ou  the  day  of  185  , 
but  has  not  paid  the  same  or  any  part  thereof,  [or,  any  part 
thereof  except,  state  hriefiy  the  amount  of  payments  m,ade,  if 
any,]  and  the  defendant  is  now  justly  indebted  therefor  to  this 
plaintiff  in  the  sum  of  dollars,  with  interest  from  the 
day  of  185  ,  [the  day  on  which  payment  was  due 
hy  the  promise.]  (q) 

Wherefore,  &c. 

3.  Sy  Assignee  of  lender  against  borrower. 
No.  35. 

I.  That  on  the  3d  day  of  November,  1853,  at  the  city  of 
New  York  (r),  the  defendant  was  indebted  to  one  James 
Whitney  in  the  sum  of  five  thousand  and  forty-six  dollars  and 
eighty  cents,  on  an  account  (s)  for  money  lent  by  said  Whit- 


{£)  Interest  should  be  claimed  from 
the  day  when  it  is  due,  as  follows  : — 

Where  money  is  expended  by 
plaintiff  on  an  understood  condition 
that  defendant  would  pay  the 
principal  on  demand,  and  demand 
was  made, — from  the  date  of  the  de- 
mand. 

Where  money  is  expended  on  such 
condition,  but  there  was  no  demand, 
■ — from  the  date  of  the  commencement 
of  the  suit. 

Where  money  is  expended  on  a 
promise  to  repay  it  at  a  particular 
time  though  without  mention  of  in- 
terest, and  though  no  demand  was 
made, — from  the  date  when  payment 
became  due  by  the  promise. 

Where  money  is  expended  on  a 
promise  to  repay  it  with  interest, — 
from  the  date  of  the  expenditure. 


For  explanations  as  to  other  points 
in  this  form,  see  the  notes  to  Form 
No.  33,  ante. 

(r)  This  is  a  sufficient  statement 
of  the  place,  where  the  payments  in 
the  account  mentioned  were  made. 
Emery  v.  Fell,  2  T.  R,  28. 

(s)  We  think  the  practitioner 
should  be  somewhat  cautious  how 
he  employs  the  form  of  complaint 
sustained  in  Allen  ■».  Patterson  (4 
SelA.,  476),  except  in  cases  where 
the  items  of  the  claim  are  embraced 
in  an  account  between  the  parties. 
That  case  decided  simply  that  a 
demurrer,  on  the  ground  that  the 
complaint  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action, 
would  not  lie  to  a  complaint  merely 
alleging — "  that  the  defendant  is  in- 
debted to  the  plaintiffs  in  the  sum  of 
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Common  count  for  goods  sold. 


Demurrer. 


Motion. 


ney  to  said  defendant,  and  for  money  paid,  laid  ont  and 
expended  by  said  Whitney  to  and  for  the  use  of  said  defend- 
ant, and  at  his  request. 

.TI.  That  thereafter  said  James  Whitney  duly  assigned  (t)  said 


$371  01,  for  goods  sold  and  delivered 
by  the  plaintiflfe  to  the  defendant,  at 
his  request,  on  May  1,  1849,  at  the 
city  of  Buffalo  j  *  *  *  that  the 
items  in  their  account  exceed  twenty 
in  number  j  *  *  *  that  there  is 
now  due  them  from  the  defendant 
$371  01,  for  which  sum  the  plain- 
tiffs demand  judgment."  But  the 
question  whether  a  motion  against 
this  complaint,  on  the  ground  that  it 
was  indefinite  and  uncertain,  would 
lie,  was  left  whoUy  untouched.  That 
question  was  presented  to  the  New 
York  Superior  Court  in  Cudlipp  v. 
Whipple  (1  AUotW  Pr.  R,  106). 
That  was  an  action  by  assignees  of 
a  demand  on  an  account.  The  alle- 
gations of  the  complaint  in  relation 
to  the  demand,  were, — "that  the  de- 
fendant was  indebted  to  one  J.  W. 
(plaintiffs'  assignor),  on  November  3, 
1853,  in  the  sum  of  $-5,046  80,  being 
a  ialanceqfan  account  due  from  said 
defendant  to  said  W.,  on  an  account 
for  money  lent  by  said  W.  to  said 
defendant,  and  for  money  paid,  laid 
out,  and  expended  by  said  W.  to  and 
for  the  use  of  said  defendant,  and  at 
his  request.''  The  defendant  moved 
to  make  the  complaint  more  definite 
and  certain.  The  court  held  that 
the  action  being  upon  an  account, 
the  remedy  of  defendant  for  any  lack 


of  fullness  in  details  furnished  by  the 
complaint,  was  not  by  motion,  as 
sought,  but  by  demanding  a  copy  of 
the  account  referred  to ;  under  the 
provisions  of  section  158  of  the  Code. 
It  will  be  noticed  that  the  action  in 
Allen  V.  Patterson  was  also  on  an 
account. 

But,   observe ;    this  reasoning  is 
applicable  only  where  the  action  is 
for  a  sum  claimed  to  be  due  on  an 
account.    Neither  Allen  i).  Patterson 
nor  Cudlipp  v.  Whipple,  are  authori- 
ties for  the  position  that  a  complaint 
in  the  old  forms  (as  in  the  above 
examples),  is  sufficiently  definite  and 
certain,  in   an   action  not  upon  an 
account.     And  the   result   of  those 
cases  would  seem  to  be,  that  in  such 
action  the   complaint  may  be  made 
more  definite  and  certain,  on  motion, 
though  no  demurrer  will  lie.     This 
position  is  sustained  by  several  cases. 
Eno  !).  Woodworth,  4  Oomst.,  249 
Blanchard  «.  Strait,  8  Sow.  Pr.  R. 
83  ;  Wood  d.  Anthony,   9  ib.,  78 
Chesborough  v.  The   New  York  & 
Erie  Piailroad  Company,  13  ib.,  557 
Graham  i).  Camman,  ib.  360  ;  Hall  » 
Southmayd,  15  5arJ.,  32.     But  com 
pare  Adams  v.  Holley,  12  Sow.  Pr. 
R,  326. 

(t)  That  this  is  sufficient,  see  note 
to  Form  No.  58. 


CO  COMPLAINTS. 


Accommodation  note.  Remedies  of  maker. 

indebtedness  to  this  plaintiff,  of  which,  the  defendant  had  due 
notice,  but  no  part  of  the  same  has  been  paid,  and  there  is  now 
due  to  this  plaintiff  thereon  from  the  defendant  the  sum  of,  «fec. 
Wherefore,  &c. 

This  form  is  supported  by  Cudlipp  v.  Whipple,  1  AUbotts' 
Pr.  R.,  106  and  Allen  v.  Patterson,  3  Seld.,  476. 

4.  By  Maker  of  AGCommodation  note,  hawing  paid  it.  (u) 

No.  36. 

I.  That  on  the  day  185    ,  at 

,  this  plaintiff  made  and  delivered  to  the  defendant 
his  promissory  note  in  writing,  in  words  and  figures  follow- 
ing. (T) 

\Cojpy  of  the  note.] 

II.  That  this  plaintiff  never  received  any  consideration  for 
said  note,  but  it  was  an  accommodation  note,  made  and 
given  to  the  defendant,  at  his  request,  and  upon  his  promise 
that  he  would  pay  the  same  at  maturity. 

III.  That  as  this  plaintiff  is  informed  and  believes,  the 
defendant  thereafter  and  before  the  maturity  of  said  note,  nego- 
tiated the  same  for  value. 

IV.  That  the  defendant  failed  to  pay  said  note  at  maturity, 
and  that  this  plaintiff'  was  thereupon  compelled  (w)  to  pay  it, 
and  did  on  the  day  of  185  ,  at  , 
pay  it,  and  that  no  part  of  the  same  has  been  paid  to  this  plain- 
tiff', but  the  defendant  is  now  justly  indebted  to  him  therefor 
in  the  sum  of                        dollars,  with  interest,  &c. 

Wherefore,  &c. 

(u)  An  accommodation  maker  or  (w)  See  Form  Jfo.  40,  note  (J), 

indorser  is  a  surety,  and  may  sue  as  If  the  accommodation  maker  was 

such  to  recover  payments  made  by  sued,  he  may  recover  the  costs  of 

him.     Baker ».  Martin,  3  Bari.,  634  ;  suit,  unless  it  was  evident  that  he 

Neass  v.  Mercer,  15  ib.  318.  had  no  defense.     Parsons^  Merc.  L., 

(ii)  For  authorities  as  to  the  proper  93   and  note ;  Stratton  v.  Matthews, 

mode  of  pleading  on  notes,  see  Prom-  12  Jur.,   924 ;    Baker  «.  Martin,  8 

issory  notes,  post.  Barb.,  634,  and  cases  there  cited. 
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5.  £y  Indorser  of  note,  having  paid  a  part, — to  recover  from 
the  Maker  the  amount  paid,  (x) 

No.  37. 

I.  That  on  the  day  of  185  ,  at  ,  the 
defendant  made  and  delivered  to  this  plaintiff  his  promissory- 
note  in  writing,  in  words  and  figures  following. 

[Copy  of  the  note.} 

II.  That  thereafter  and  before  maturity  of  said  note,  this 
plaintiff  indorsed  the  same  and  negotiated  it  for  value. 

in.  That  at  the  maturity  of  said  note  the  same  was  duly 
presented  for  payment,  but  was  not  paid,  whereof  this  plaintiff 
had  due  notice,  and  that  thereafter  this  plaintiff  was  compelled 
to  pay,  and  on  the  day  of  185     ,  at 

did  pay,  to  one  M..  N.,  the  holder  of  said  note, 
on  account  of  the  amount  due  thereon  from  the  defendant,  the 
sum  of  dollars,  and  that  no  part  of  the  same  has 

been  paid  to  this  plaintiff,  but  the  defendant  is  now  justly 
indebted  to  him  therefor  in  the  sum  of  dollars,  with 

interest  from,  &c. 

Wherefore,  &c. 


(x)   Where  an  indorser  has  paid  ally  paid,  as  for  money  paid  to  the 

up  the  whole  of  a  note  and  become  use  of  the  maker  or  indorser.   Wright 

the  legal  owner  of  it,  he  can  either  v.  Butler,    6    Wend.,  284,  afiBrming 

sue  the  maker  or  the  prior  indorser,  S.  C.  20  Johns.,  367,   and  2   Wend., 

or  both  on  the  note.     Or  he  can  sue  869  ;  Pownal  v.  Ferrand,  6  Barnw.  & 

either  one  for  mmey  paid,  &c.     Ba-  G.  439 ;  S.  C,  13  Eng.  Com.  L.  R.  280 ; 

ker  V.  Martin,    3"  Bm-l.,   634.      But  Baker    o.    Martin,    3    Barh.,    634 ; 

Qwry?    See   Wright  v.   Butler,   6  Dygert   v.    Gros.    9    ib.    506.      It 

Wend.,  290.    But  where  he  has  only  seems  that  separate  prior  indorsers 

paid  it  in  part  he  cannot  sue  on  the  cannot  be  joined  as  defendants  in 

note,  not  being  the  legal  owner  of  it,  such  an  action  for  money  paid,  &c. 

but  he  can  recover  the  amount  actu-  Barker  v.  Cassidy,  16  Barb.,  177,  184. 
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6.  By  Surety  on  Lease,  against  Principal. 

No.  38. 

I.  That  on  or  about  the  first  day  of  April,  1856,  the  defend- 
ant entered  into  an  agreement  in  writing  with  one  M.  N.,  in 
words  and  figures  following,  to  wit: 

"  This  is  to  certify  that  I  have  this  day  hired  of  M.  E".,  the 
house  and  premises  No.         in  street  in  the  city 

of  Albany,  for  the  term  of  one  year  from  the  first  day  of  April, 
1856,  and  that  I  agree  to  pay  therefor  to  the  said  M.  N.,  the 
rent  of  four  hundred  dollars  in  equal  quarterly  installments, 
and  at  the  expiration  of  said  term,  to  render  up  the  said  prem- 
ises to  said  M.  IT.  in  as  good  condition  as  the  same  are  now  in, 
reasonable  wear  and  tear  thereof  and  damages  by  the  elements 
excepted." 

(Signed)  "  T.  Z." 

II.  That  at  the  request  of  the  defendant,  the  plaintiff  made 
and  delivered  to  the  defendant  his  guaranty  thereon,  in  writing, 
in  words  and  figures  following,  to  wit : 

"In  consideration  of  one  dollar,  I  hereby  guarantee  the 
faithful  performance  on  the  part  of  \defendani\  of  the  within 
agreement." 

(Signed)  "  A.  B." 

III.  That  said  defendant  thereupon  delivered  said  agreement 
and  guaranty  to  said  M.  N.,  and  thereupon  and  in  considera- 
tion thereof,  obtained  and  had  possession  of  said  premises,  pur- 
suant to  said  agreement,  whereby  the  defendant  became 
liable  (y)  to  the  said  M.  N.  for  the  rent  therein  named ;  and 
that  a  portion  of  it,  to  wit,  the  installment  of  one  hundred 
dollars  which  became  due  on  the  first  day  of  April,  1857,  the 
defendant  failed  to  pay. 

{y)  The  defendant's  legal  liability  there  be  an  express  promise  by  de- 

to  pay  the  debt  which«plaintiff  has  fendant  to   repay  the   plaintiff.      2 

paid,  is  an  essential  fact  in  an  action  Oreml.  on  Ev.,  108,  §  114,  n. 
to  recover  the  money  paid,  unless 
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IV.  That  on  the  13th  day  of  August,  1857,  at  Albany 
aforesaid,  this  plaintiff  was  compelled  to  pay  and  did  pay  (z) 
to  the  said  M.  N.,  at  his  request,  and  to  the  use  of  the  defend- 
ant, the  sum  of  one  hundred  and  dollars,  being  said 
sum  of  $100  with  interest  thereon  from  the  first  day  of  April, 
1857,  and  that  no  part  of  the  same  has  been  paid  to  this  plain- 
tiff; but  the  defendant  is  now  justly  indebted  to  him  therefor, 
in  the  sum  of                       dollars  with  interest  from,  &c. 

Wherefore,  &c. 


7.  By  Surety  against  Principal,— for  debt  for  goods  sold  and 
costs  of  judgment  thereon  paid  hy  surety. 

No.  39. 

I.  That  on  the  day  of  185  ,  at  ,  this 

plaintiff  at  the  request  of  the  defendant  bought  of  one  M.  N. 
to  be  delivered  to  the  defendant  and  to  his  use,  certain  goods 
and  chattels,  viz. :  of  the  value  of 

dollars,  and  the  same  were  thereafter  delivered  to  the  defend- 
ant, but  the  defendant  failed  to  pay  for  the  same. 

n.  That  on  the  day  of  185  ,  in 

an  action  brought  to  recover  from  this  plaintiff  the  price 
of  said  goods,  said  M.  JST.  recovered  judgment  in  the  County 
Court  of  county  against  this  plaintiff,  then  defendant, 

for  the  sum  of  dollars  being  the  amount  of  said 

price  with  interest  and  costs. 

III.  That  on  the  day  of  185  ,  at 

,  this  plaintiff  was  compelled  to  pay  and  did  pay  to 

said  M.  N.  the  sum  of  dollars,  being  the  amount 

of  the  said  judgment  (a)  and  interest  thereon,  and  that  no 


(s)  Givinga  negotiable  note  which  yet  unpaid.   Barclay  «.  Gouch,  2  ^sp. 

the  creditor  accepted  in  satisfaction  571 ;  Witherby  «.  Mann,  11  Johm., 

of  the  principal's  indebtedness,  has  518. 

been  held  a  payment  of  the  indebt-  (a)  It  is  not  settled  in  what  cases 

edness,  sufllcient  to  allow  the  surety  the  surety  may  recover  costs  paid  by 

to  recover,  although  the  note  was  him  in  defending  himself.    His  riglit 
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part  of  the  same  has  been  paid  to  this  plaintiff;  but  the 
defendant  is  now  justly  indebted  to  him  therefor  in  the  said 
sum  of  dollars  with  interest  from,  &c. 

Wherefore,  &c. 

8.  By  one  of  two  Joint  Makers  of  a  note,  homing  paid'it,  against 
the  other,— for  contribution. 

No.  40. 

I.  That  on  the  day  of  185  ,  at  ,  t^iis 
plaintiff  and  the  defendant  made  and  delivered  to  one  M.  N. 
their  joint  \or,  joint  and  several],  promissory  note,  in  writing, 
in  words  and  figures  following 

[Copy  of  the  note.] 

II.  That  at  the  maturity  of  said  note  this  plaintiff  was 
compelled  (b)  to  pay  and  did  pay  the  same  ;  and  that  no  part 
thereof  has  been  repaid  to  him,  but  the  defendant  is  now  justly 
indebted  to  him  therefor  in  the  term  of  dollars  with 
interest  from,  &c. 

Wherefore,  &c. 

III.  Foe  Money  had  and  beceived. 

1.  For  repayment  of  Advances  on  a  contract  for  services,  un- 
fulfilled. 

No.  41. 

I.  That  on  the  day  of  185  ,  at  ,  this 

plaintiff  entered  into  an  agreement  with  the  defendant  whereby 
the  defendant  undertook  to  render  his  services  to  the  plaintiff 
as  for  the  term  of  in  con- 

sideration of  the  sum  of  dollars  to  be  paid  therefor 

by  this  plaintiff. 

against    the   principal    seems   less  pulsory  to  entitle  the  payer  to  contri- 

doubtful  than  that  against  a  co-surety,  bution;  but  this  does  not  mean  that 

See  1  Parsons  on  GonPr.,  33,  n.  (/.)  there  must  be  a  suit,  but  only  a  fixed 

P(ir«ore«Jferc.Z.  89  ;  Baker «.  Martin,  and  positive  obligation.    1  Parsons 

3  Barb.  642,  and  cases  there  cited.  on  Contr.  S3  ;    Peels;  v.  IngersoU,  3 

(J)  The  payment  must  be  com-  SM,  528. 
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n.  That  on  the  day  of  186  ,  at  ,  the 

plaintiff  paid  to  the  defendant,  on  account  of  his  services  to 
be  rendered  thereafter  in  pursuance  of  said  agreement,  the 
sum  of  dollars. 

ni.  That  the  defendant  wholly  neglected  and  refused  to 
render  said  services  (c),  although  this  plaintiff  has  been  ready 
to  receive  and  to  pay  for  the  same  (d),  and  that  no  part  of  said 
sum  has  been  repaid  to  this  plaintiff;  but  the  defendant 
is  indebted  to  him  therefor  in  the  sum  of  dollars 

with  interest  from,  &c. 

Wherefore,  &c. 


2.  I'or  repayment  of  deposit  on  a  contract  for  the  purchase  of 
real  estate^  unfulfilled,  (e) 

No.  42. 

That  on  the  twentieth  day  of  March,  1856,  the  said  defend- 
ants and  this  plaintiff  entered  into  a  contract  in  writing  sub- 
scribed by  the  defendants,  whereby  it  was  mutually  agreed 
that  the  said  defendants  should  sell  to  this  plaintiff  certain 
leasehold  premises  know^  as  number  84  Varick  street  in  the 


(c)  The  plaintiff  must  prove  the  whole  contract  price.    Main  d.  King, 

non-performance.    Wheeler  ■».  Board,  8  Barb.  535. 

12  Johns.  363.  (e)  Where  a  sale  is  hy  auction  the 

(d^  Where  an  agreement  on  which  auctioneer  holding  the  deposit  is  a 
money  has  been  advanced  has  been  stakeholder,  and  upon  a  failure  of  the 
rescinded  by  the  defendant,  or  per-  vendor  to  complete  the  contract,  e.  g. 
formance  so  neglected  as  to  entitle  on  failure  of  title,  is  always  bound  ta 
the  plaintiflf  to  rescind  it,  a  demand  repay  the  purchaser.  See  Lee  v. 
of  repayment  is  not  necessary  to  Munn,  1  ifoor«,  481 ;  Curling  ■».  Shut- 
enable  the  plaintiff  to  recover  back  tleworth,  6  Bing.  121 ;  Berry  v. 
the  money  paid.  Raymond  v.  Beam-  Young,  2  Esp.  641 ;  BabUngton  on 
ard,  12  Johns.  274 ;  and  see  Utica  Auctions,  173. 
Bank  v.  Van  Giesen,  18  ii.  485.  If  And  if  he  failed  to  disclose  his 
the  defendant  has  rescinded,  plaintiff  principal,  he  is  liable  individually 
need  not  prove  readiness  to  pay  the  in  an  action  for  damages  for  non- 

5 


QQ  COMPLAINTS. 


Dependent  Covenanta.  Purchaser's  deposit.  Readiness  to  perform. 

city  of  New  York,  for  the  sum  of  three  thousand  dollars  to  be 
paid  therefor  by  this  plaintiff;  that  tbe  defendants  should 
make  a  good  title  to  the  said  premises  and  deliver  a  deed 
thereof  on  the  twenty-eighth  day  of  April,  1856  ;  and  that  the 
plaintiff  should  thereupon  pay  to  the  said  defendants  the  said 
sum  of  three  thousand  dollars  (f). 

II.  That  the  said  agreement  being  so  made,  this  plaintiff,  as 
a  security,  as  well  for  the  performance  of  said  agreement  on 
his  part,  as  to  secure  a  performance  thereof  on  the  part  of  the 
said  defendants,  then  and  there  deposited  in  the  hands  of  the 
said  defendants  the  sum  of  three  hundred  dollars  as  a  part  of 
the  said  purchase  money,  to  be  to  and  for  the  use  of  the 
defendants,  and  to  be  retained  by  them  on  account  of  the 
purchase  money  if  this  plaintiff  should  complete  his  said 
purchase  and  receive  the  deed  of  said  premises  ;  but  to  be  to 
and  for  the  use  of  this  plaintiff  and  to  be  returned  to  him,  if 
the  defendants  should  fail  to  fulfill  their  agreement  as  aforesaid, 
and  give  a  deed  of  the  premises  at  the  time  and  pursuant  to 
the  agreement  hereinbefore  set  forth. 

III.  And  this  plaintiff  further  states,  that,  although  he  has 
always  been  ready  and  willing  to  do  and  perform  every  thing 
in  the  aforesaid  agreement  contained  on  his  part,  and  on  the 
said  twenty-eighth  day  of  April,  1856,  was  ready  and  willing, 
and  duly  offered  to  the  defendants,  to  accept  and  take  the  deed 
of  said  premises  pursuant  to  the  said  agreement,  and  to  pay 
to  them  the  balance  of  the  purchase  money  due  therefor  (g). 


performance  of  the  contract  as  well  each   other.     Green  ■».  Reynolds,  2 

as   for  repayment    of   the    deposit.  Johns.  R.  207 ;  Jones  e.  Gardiner,  10 

Hanson  B.  Eobordeau,  P«a/i;«'s  J/;  P.  C.  Johns.  R.  266;    Gazley  v.  Price,  16 

120;    See  2  Einfi  Com.  630,631;  Johns.  R.  267 ;  Hardin  «.  Kretsinger, 

Mauri  «.  Heffeman,  12  Johns.  R.  5S ;  17  Johns.  R.  2QS ;    Parker  ».  Parmele, 

Bank  of  Rochester  v.  Monteath,    1  20  Johns.  R.  130. 

Den.  402 ;    Mills  v.  Hunt,  20  Wend.  (g)  It  is  necessary  for  the  plaintiff 

481  ;  affirming  S.  C,  17  ib.  338.  to  aver  that  he  was  ready  and  willing 

(/)  Such  an  agreement  is  mutual  to  fulfill  at  the  time  and  place  ap- 

and  the  covenants  are  dependent  on  pointed,  whether  the  other  party  was 
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Vendor's  failure. 


Demand  of  repayment. 


What  damages  recoyerablei. 


yet  the  defendants  did  not  on  the  said  twenty-eighth  day  of 
April,  1856,  nor  have  they  at  any  other  time  whatsoever  given 
this  plaintiff  a  deed  of  said  premises  pursuant  to  said   agree- 
ment, but  on  the  contrary  have  wholly  failed  and  refused  so 
to  do.  (h) 

And  this  plaintiff  further  states,  that  on  the  second  day  of 
May,  1856,  he  demanded  (i)  of  the  said  defendants  that  they 
pay  to  him  the  said  sum  of  three  hundred  dollars  so  deposited 
with  them  as  aforesaid,  but  that  no  part  of  the  same  has  been 
paid. 

Wherefore  this  plaintiff  demands  judgment  for  the  sum  of 
three  hundred  dollars,  together  with  interest  thereon  from 
the  second  day  of  May,  1856,  together  with,  &c. 


ready  or  not.  Porter  v.  Rose,  12 
Johns.  R.  209,  and  cases  there  cited. 
Where  the  covenants  are  depend- 
ent the  purchaser  is  not  bound  to 
make  an  absolute  tender  of  perform- 
ance. An  offer  to  perform  condi- 
tioned on  the  defendant's  performing 
is  sufficient.  Robb  v.  Montgomery, 
20  Johns.  R.  15 ;    West  v.  Emmons, 

5  Johm.  R.  179  ;  Topping  v.  Root,  5 
Cow.,  404;  Rawson  v.  Johnson,  1 
East,  203 ;    Watterhouse  v.  Skinner, 

2  Bos.  &  P ,  447.  And  see  Miller  v. 
Drake,  1  Cai.  45 ;   Bellinger  v.  Kitts, 

6  Barb.  278  ;  and  cases  gwpra. 

But  an  oifer  to  perform  is  neces- 
sary. An  averment  of  mere  readi- 
ness is  insulBcient.  Lester  «.Jewett, 
1  Kern.  453;  affirming  S.  C,  12 
Barb.  502,  505 ;    Williams  i>.  Healy, 

3  Den.  363 ;  Johnson  v.  Wygant,  11 
Wend.  48 ;  and  see  cases  supra. 

(h)  It  has  been  held  that  before 
the  purchaser  is  entitled  to  rescind 
the  contract  he  must  either  prepare 
and  tender  a  deed  and  demand  its 


execution,  or  he  must  demand  the 
execution  of  the  deed,  wait  a  reason- 
able time  for  the  defendant  to  prepare 
and  execute  it,  and  then  again  de- 
mand its  delivery.  Fuller  «.  Hub- 
bard, 6  Cow.  1  ;  ConoUy  v.  Pierce,  7 
Wend.  129.  But  where  the  vendor 
covenants  to  deliver  the  deed  on  a 
day  certain,  one  demand  upon  that 
day  seems  to  be  sufficient.  Carpenter 
V.  Brown,  6  Barb.  147.  And  upon 
failure  by  the  vendor  to  be  ready 
with  the  deed  and  convey  a  good 
title  on  the  day  specified,  the  vendee 
may  rescind  the  contract  and  recover 
back  the  deposit.  11  Johns.  R.  525, 
527  ;  Benedicts.  Lynch,  1  Johns.  Gh. 
R.  370;  Dominick  v.  Michael,  4 
Sandf.  374,  426 ;  Cornish  «.  Rowley, 
1  Selw.  N.  P.  179  ;  Van  Benthuysen 
V.  Crapser,  8  Johns.,  'ii'J.  See  also 
Sugd.  on  Vend.,  359.  And  a  demand 
of  the  deposit  is  a  recision.  Domi- 
nick V.  Michael,  4  Sandf.,  426. 

(i)  The  plaintiff  is  entitled  to  re- 
cover interest  on  the  deposit  from 
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3.  By  Pledgor  of  a  rwte  as  collatefral  to  a  debt,  against  tJie 
Pledgee,  the  note  hawing  since  been  collected  by  the  pledgee  / 
— to  recover  the  excess  of  its  arrwwnt  over  the  amount  of 
the  debt. 

No.  43. 

I.  That  on  the  day  of  185  ,  , 
this  plaintiff  being  then  indebted  to  the  defendant  in  the  sum 
of  one  thousand  and  five  hundred  dollars,  he  delivered  \or, 
indorsed,  if  the  note  was  transferred  by  indorscTnent]  to  said 
defendant,  as  a  collateral  security  for  the  payment  of  the  sarhe, 
a  certain  promissory  note  made  by  one  M.  N.  for  two  thousand 
dollars  bearing  date  on  the  day  of  185  ,  and 
payable  at  six  months  after  its  date. 

II.  That  at  the  maturity  of  said  note  it  was  collected  by 
the  defendant,  and  by  the  application  of  the  moneys  so  received 
by  him,  said  indebtedness  was  wholly  paid  and  extinguished. 

III.  That  after  payment  of  said  indebtedness  there  remained 
in  the  hands  of  the  defendant  a  balance  of  five  hundred  dol- 
lars, belonging  to  this  plaintiff ;  payment  of  which  the  plaintiff 
demanded  of  the  defendant  on  the  day  of 

185  ,  but  no  part  thereof  has  been  paid. 
Wherefore,  &c. 


the  time  of  his  demand  for  repay-  Bing.,  492 ;  and  interest  on  money 

ment.    Farquhar  «.  Farley,  7  Tomnt.  belonging  to  the  plaintiff  kept  by 

592.     He  may  also  recover  as  dama-  him  lying  idle,  ready  to  complete  the 

ges  for   the  defendant's  breach  of  purchase.     Sherry  v.  Oke,  3  Dowl., 

contract,  expenses  of  examination  of  Pr.  0.,  349.    But  such  damages  must 

title.    See  Jones  v.  Littledale,  6  Ad.  be  specially  pleaded,  and  separately 

(&  E;  486  ;  Hodges  v.  Littlefield,  1  stated  as  a  distinct  cause  of  action. 
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Assignment  of  the  mortgage.  Indebtedness  to  which  it  was  collateral. 

4.  By  Assignees  against  the  Pledgees  of  a  debtor  who  had 
hypothecated  a  mortgage  as  collateral  to  notes  on  which  he 
was  jointly  liable,  the  mortgage  having  since  been  collected 
by  the  Pledgees  / — to  recover  the  excess  of  its  amount  over 
the  amount  due  on  the  notes,  and  to  have  the  notes  deliv- 
ered wp. 

No.  44. 

SUPEEME  OOURT,  County  of  Heekimee. 


Benjamin  Cahoon,  Eeiend  Cook,  & 
PowEES  L.  Geeen,  Assignees  of 
Stephen  "W.  Beown, 

against 

The  Peesident,  Dieectoes  &  Com- 
PAirr  of  the  Bank  of  TJtica. 


The  complaint  of  the  plaintiffs  shows  to  this  court : — 

I.  That,  as  they  are  informed  and  believe,  on  or  about  the 
4:th  day  of  March,  1846,  Stephen  "W.  Brown  assigned  and 
delivered  to  the  defendants  a  certain  bond  and  mortgage 
executed  by  one  Benjamin  P.  Churchill,  bearing  date  the  first 
day  of  May,  1846,  on  which  there  was  due  or  to  become  due 
and  unpaid  the  sum  of  three  thousand  dollars,  besides  interest 
thereon,  to  be  held  by  the  said  defendants  as  collateral  security 
for  the  payment  of  certain  moneys  as  specified  in  a  receipt  for 
the  same  then  delivered  by  said  defendants  to  the  said  Brown, 
in  words  and  figures  following,  to  wit : 

Bank  of  Utica,  May  4, 1846. 
Stephen  "W.  Brown  has  this  day  assigned  and  delivered  to 
the  President,  Directors  and  Company  of  the  Bank  of  Utica, 
a  bond  and  mortgage  of  Benj.  P.  Churchill,  dated  May  1st, 
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1846,  on  which  is  this  day  due  and  unpaid  the  sum  of  three 
thousand  dollars,  to  be  held  by  the  said  President,  Directors 
and  Company  as  collateral  security  for  the  payment  of  the 
sum  of  three  thousand  dollars  of  the  notes  of  Brown  &  Eossiter, 
which  are  held  or  which  may  be  held  by  the  said  President, 
Directors  and  Company,  or  for  any  part  thereof  which  shall 
remain  unpaid,  until  the  whole  sura  of  said  notes  are  paid. 
The  said  notes  are  indorsed  B.  P.  Churchill. 

II.  And  the  plaintiffs  further  state  that,  as  they  are 
informed  and  beliere,  the  notes  of  said  Brown  &  Eossiter, 
mentioned  and  referred  to  in  said  receipt,  were  as  follows : 
One  promissory  note  naade  by  Brown  &  Eossiter,  for  one 
thousand  dollars,  on  or  about  the  15th  day  of  April,  1846- 
One  promissory  note  for  one  thousand  dollars,  made  by  the 
said  Brown  &  Eossiter  on  or  about  the  Slst  day  of  April, 
1846;  and  also  one  other  promissory  note  for  one  thousand 
dollars  made  by  said  Brown  &  Eossiter  on  or  about  the  23d 
day  of  April,  184fi.  That  each  of  said  notes  was  payable  four 
months  after  date  at  the  Bank  of  Utica,  and  was  indorsed  by 
said  Benjamin  P.  Churchill ;  and  that  there  were  no  other 
notes  of  said  Brown  or  Brown  &  Eossiter  indorsed  by  said 
Churchill  then  in  said  bank ;  nor  has  there  been  since  any 
other  such  notes  as  the  notes  described  in  said  receipt  except 
the  three  notes  above  specified. 

III.  And  the  plaintiffs  further  state,  that  on  the  30th  day  of 
May,  1846,  the 'said  Stephen  "W".  Brown,  by  a  certain  instru- 
ment in  writing  under  his  hand  and  seal  for  the  considerations 
and  purposes  therein  contained,  among  other  things,  sold, 
granted,  assigned,  transferred,  set  over,  and  conveyed  unto  the 
said  plaintiffs  all  the  goods,  chattels,  merchandise,  bills,  bonds, 
notes,  books  of  account,  claims,  demands,  choses  in  action, 
judgments,  evidences  of  debt,  moneys,  stock,  effects,  property 
and  personal  estate  of  every  name  and  nature  ( j). 


( j)  The  action  of  Oahoon  v.  The      death  of  S.  W.  Brown,  and  the  corn- 
Bank  of  Utica  was  brought  after  the      plaint  contained  here  the  following 
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Payment  of  the  mortgage.  Balance  in  defendants'  hands.  Value  of  notes. 

IV.  And  the  plaintiffs  further  state,  as  they  are  informed 
and  believe,  that  on  or  about  the  4th  day  of  January,  1819, 
the  full  amount  of  said  bond  and  mortgacje  due,  or  to  become 
due  thereon,  with  interest,  was  paid  to  the  defendants  ;  that 
the  said  bond  and  mortgage  were  given  up  and  canceled,  and 
that  thereupon,  by  the  application  of  the  moneys  secured  in 
said  mortgage  and  so  paid  to  the  defendants,  the  said  notes 
were  fully  paid  and  satisfied.  That  the  amount  so  paid  on 
the  bond  and  mortgage  was  greater  than  the  whole  amount 
due  and  secured  by  the  said  notes ;  so  that  there  remained  a 
balance,  after  paying  and  satisfying  said  notes,  of  about  eighty- 
nine  dollars  and  fifty-two  cents ;  by  which  means  the  plain- 
tiffs became  entitled  to  the  possession  of  said  notes,  and  to 
Lave  the  balance  of  said  moneys  paid  over  to  them  as  the 
assignees  of  said  Brown. 

v..  That  on  the  day  184      ,  the 

plaintiffs  demanded  of  defendants  to  account  for  and  pay  over 
to  said  plaintiffs  the  balance  aforesaid  after  deducting  the 
amount  due  on  said  notes,  and  to  deliver  to  them  the  said 
notes ;  but  the  said  defendants  have  wholly  neglected  and 
refused  so  to  do. 

Yl.  And  the  plaintiffs  aver  that  the  said  bond  and  mort- 
gage was  the  sole  and  individual  property  of  said  Brown,  and 
tliat  the  notes  of  Brown  &  Eossiter  were  and  are  due  from 
a  mercantile  firm  which  formerly  existed,  composed  of  said 
Stephen  "W.  Brown  and  one  William  Kossiter  who  has  since 
died,  to  be  paid  by  them  equally,  and  that  the  said  notes  are 
now  the  property  of  and  belong  to  the  plaintiffs  as  such 
assignees. 

Wherefore   the  plaintiffs   demand   judgment  against  the 
defendants  for  eighty-nine  dollars  and  forty-two  cents,  with 


further  allegation  :  "And  that  shortly  W.  Brown  died,  and  that  no  execu- 

afterwards,  and  before  the  payment  tors    or    administrators    have    been 

to  the  defendants  of  either  the  said  appointed  upon  his  estate." 
notes  or  the  said  mortgage,  Stephen 
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Demand  of  judgment  for  payment  of  balance  and  delivery  up  of  notes. 

interest  from  the  4th  day  of  January,  1849  ;  and  pray  that  the 
defendants  be  required  to  deliver  to  the  plaintiffs  the  notes 
for  the  payment  of  wljich  said  bond  and  mortgage  -were 
hypothecated. 

This  is,  in  substance,  the  complaint  in  Cahoon  v.  The  Bank 
of  Utica,  3  Seld.,  486  (k),  reversing  S.  C,  3  Code  B.,  110,  and 
4  Sow.  Pr.  R.,  423. 

5.    For  rejpayment    of  a  Judgment  jpaid    and    afterwards 

reversed.  (1) 

No.  45. 

I.  That  on  or  about  the  day  of  185  , 
the  defendant  recovered  judgment  against  this  plaintiff  in  the 
Supreme  Court  in  and  for  the  county  of  in  an  action 
wherein  the  defendant  was  plaintiff  and  this  plaintiff  was 
defendant,  for  the  sum  of                        dollars. 

II.  That  on  the  day  of  185    ,  at 

,  the  plaintiff  was  compelled  to  pay  and  did  pay 
to  the  defendant  the  sum  of  in  satisfaction  of  said 

judgment. 

{h)  On  demurrer  to  the  complaint  judgment  is  reversed  or  modified,  the 
it  was  held  in  that  case  by  the  Court  appellate  court  may  make  complete 
of  Appeals,  that  the  complaint  con-  restitution  of  all  property  or  rights 
tainedbut  one  cause,  of  action.  Two  lost  by  the  erroneous  judgment." 
of  the  notes  mentioned  in  the  original  Section  369  relating  to  appeals  from 
complaint  were  individual  notes  of  inferior  local  courts  to  the  county 
S.  W.  Brown,  and  a  doubt  was  inti-  court  of  New  York  Common  Pleas, 
mated  as  to  whether,  those  notes  provides  that  if  a  judgment  be  paid 
having  been  paid,  and  furnishing  the  or  collected  and  afterward  reversed, 
basis  of  no  claim  in  him  against  third  the  appellate  court  shall  order  the 
parties,  they  were  any  longer  of  any  amount  paid  or  coUected  to  be  re- 
value, and  could  be  treated  as  the  stored  with  interest.  Under  these 
subject  of  an  equitable  claim  to  de-  provisions  a  more  expeditious  reme- 
hvery  up.  dy  may  be  had  in  the  majority  of 

(0  Section  330  of  the  Code  pro-  cases  than  by  resort  to  an  action, 
vides  that  on  an  appeal — "  when  the 
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Reversal  of  judgment.      Agreement  with  Common  Carrier.      Refusal  to  deliver. 

in.  That  after  said  payment,  such  proceedings  were  had  in 
said  action  that  on  the  day  of  185    , 

by  the  judgment  of  said  court  [or  of  the  Court  of  Appeals]  said 
first  mentioned  judgment  was  duly  reversed  ;  (m)  but  that  no 
part  of  the  sum  paid  in  satisfaction  thereof  has  been  repaid  to 
this  plaintiff,  but  the  defendant  is  indebted  to  this  plaintiff 
therefor  in  the  sum  of  dollars  with  interest  from,  &c. 

Wherefore,  &c. 


6.  ^y  Owner  of  goods  against  Common  Carrier  to  recover  hack 
excess  of  freight  exacted. 

No.  46. 

I.  That  on  the  day  of  185  ,  the 
defendants  agreed  with  this  plaintiff  to  transport  from  the  city 
of  Albany  to  the  city  of  Buffalo,  and  to.  deliver  there  to  this 
plaintiff  certain  goods  and  chattels  the  property  of  the  plaintiff, 
for  the  sum  of                        dollars,  [or,  for  a  reasonable  sum]. 

II.  That  in  pursuance  of  said  agreement  the  defendants 
transported  said  goods  [for  which  service  dollars  is  a 
reasonable  sum]  ;  and  upon  their  arrival  at  Buffalo  the  plains- 
tiff  demanded  said  goods  of  the  defendants,  and  offered  to  pay 
them,  for  transporting  the  same,  said  sum  of  dollars  ; 
but  that  the  defendants  refused  to  deliver  said  goods  unless  the 
plaintiff  would  pay  to  the  defendants  the  sum  of 

dollars  for  transporting  the  same,  (n) 


(m)   It  is  not  enough  to  show  that  (n)  A  payment  made  in  order  to 

the   judgment    was   erroneous.     It  obtain   possession     of    property   to 

must  have  been  reversed.     Walker «.  which   a  party  is    entitled  and   of 

Ames,  3  Cow.,  428 ;  White  v.  Ward,  which  he  cannot  otherwise  obtain 

9  Johns.,  232,  and  see  Roth*.  Schloss,  possession  at  that  time,  is  a  compul- 

6  Bari.,  308.  sory  and  not  a  voluntary  payment, 

But  the  fact  that  a  new  trial  is  or-  and  may  be  recovered  back.     Har^ 

dered  does  not  suspend  the  right  to  mony  v.  Bingham,  2   Kern,,  99,  and 

recover  back  the  payment.    Sturges  cases  there  cited ;  affirming  S.  C,  1 

V.  Allis,  10  Wend.,  355.  Duer,  209. 
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Excess  of  freight  paid  on  compulsion.  Demand.  Employment  of  factor. 

III.  That  the  plaintiff  thereby  was  compelled  to  pay,  and 
on  the  day  of  185    ,  and  before  the 

delivery  of  said  goods,  did  pay,  to  the  defendants  the  said  sum 
of  dollars,  which  sum  this  plaintiff  paid  under 

protest,  and  expressly  denying  the  defendants'  right  to  claim 
such  sum. 

lY.  That  on  the  day  of  185    ,  at  , 

this  plaintiff  demanded  (o)  from  the  defendants  repayment  of 
the  sum  of  dollars,  being  the  excess  paid ;  but  that 

no  part  of  the  same  has  been  paid  to  this  plaintiff,  but  the 
defendants  are  indebted  to  him  in  said  sura  of 
dollars  with  interest  from,  &c. 

Wherefore,  &c. 

See  declaration  in  Harmony  v.  Bingham,  1  Duer,  209. 


7.  Against  FactOTi—for  'price  received  for  goods  sold. 

No.  47. 

I.  That  on  the  day  of  185     ,  at 

,  this  plaintiff  employed  the  defendant  to  sell  certain 
goods  and  merchandise  of  this  plaintiff,  upon  commission,  and 
thereupon  delivered  to  the  defendants  said  goods  and  merchan- 
dise, to  wit  [here  briefly  describe  the  articles']. 

II.  This    plaintiff    further  states   upon    information   and 
belief,  that  thereafter,  and  before  the  day  of 

185  ,  but  on  what  particular  day  or  days  he  is  not  informed, 
and  cannot  state,  the  defendants  sold  said  goods  and  merchan- 
dise for  the  sum  of  dollars,  which  sum  they  thereupon 
received,  (p) 

(o)  Whether  a  demand  of  repay-  sale  on  commission  alleges  that  de- 
ment is  necessary  in  this  case,  Query f  fendant  sold  but  did  not  account  to 
See  Utica  Bank  d.  Van  Gieson,  18  plaintiff,  the  plaintiff  must  prove  that 
Johns.,  485.  a  sale  actually  took  place.     Elbourne 

(p)  If  the  declaration  in  an  action  v.  Upjohn,  1  O.  &  P.,  672;  S.  0.  11 

to  recover  the  price  of  goods  sent  for  Eng.  Com.  L.  R.,  476. 
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Factor's  commissions.  Bel  Credere  Commission. 


III.  That,  as  this  plaintiff  is  informed  and  believes,  the  just 
charges  of  the  defendants  for  commissions  and  expenses  in  and 
aboiit  said  sale  amount  to  the  sum  of  dollars,  and 
no  more. 

IV.  That  the  sum  of  dollars,  being  the  balance 
of  said  price  remaining  after  deducting  said  charges,  became 
due   and  payable  to  this  plaintiff  by  the   defendants  on  the 

day  of  185     ;  bat  that  no  part  of  the 

same  has  been  paid,  (q) 
Wherefore,  &c. 


8.  Against  Factor  under  Del  Credere  Commission. 
No.  48. 

I.  That  on  the  eighteenth  day  of  November,  1847,  tbe 
plaintiffs  employed  the  defendants  to  sell  certain  goods  and 
merchandise  of  the  plaintiffs,  of  the  value  of  four  hundred  and 
eighty  dollars,  upon  commission,  and  then  delivered  said  goods 
and  merchandise  to  the  defendants  ;  and  the  defendants  then 
promised  to  sell  said  goods  and  merchandise,  and  to  be  (r) 
responsible  to  the  plaintiffs  for  the  price  thereof. 

II.  That  as  the  plaintiffs  are  informed  and  believe,  there- 
after and  on  or  before  the  said  eighteenth  day  of  November,  1847, 
but  on  what  particular  day  or  days  they  are  not  informed  and 
cannot  state,  the  defendants  sold  said  goods  and  merchandise 
for  the  sum  of  four  hundred  and  eighty  dollars  and  two  cents, 
on  a  credit  of  six  months  from  the  day  or  days  of  such  sale ; 


{q)  Against  a  foreign  factor  a  de-  for  the  payment  of  the  price.    It  is 

mand,  or  instructions  to  remit,  must  not  a  promise  to  answer  for  the  debt 

be  averred.    See  note  (i)  infra.  of  another,  and  need  not  be  in  writ- 

(r)  The  contract  of  a  factor  under  jng.      Wolff  v.  Koppel,  2  Ben.,  368 ; 

a  del  eredere  commission  is,  in  this  Sherwood  ■».  Stone,  4  Ben.  267. 
State,  an  original  and  absolute  one 
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Factor's  Commissions. 


Purchaser's  default. 


Demand  of  balance. 


which    credit   expired   before    the    commencement   of    this 
action,  (s) 

III.  The  plaiTitiflFs  further  state  on  information  and  belief, 
that  the  just  charges  of  the  defendants  for  commissions  and 
expenses,  in  and  about  such  sale  or  sales,  amount  to  the  sum  of 
fifty-four  dollars  and  two  cents. 

IV.  The  plaintiffs  further  state  on  information  and  belief, 
that  the  sum  of  dollars,  being  the  price  of  said 
goods  and  merchandise  after  deducting  said  charges,  became 
due  and  payable  to  these  plaintiffs  by  the  defendants  on  the 
14th  day  of  April,  1848. 

y.  That  on  the  day  of  185    ,  at 

,  the  plaintiffs  demanded  (t)  payment  of  the  same 

from  the  defendants,  but  that  no  part  of  the  same  has  been 

paid,  but  the  defendants  are  indebted  to  them  therefor  in  the 

sum  of  dollars  with  interest  from,  &c. 

Wherefore,  &c. 


(s)  Where  the  defendant  sold 
under  a  del  credere  Commission,  it  is 
unnecessary  for  the  complaint  to  aver 
that  the  purchaser  was  in  default ; 
and  if  the  purchaser  was  in  default  it 
is  not  necessary  for  the  complaint  to 
aver  a  demand  on  the  purchaser, 
though  it  might  be  otherwise  if  the 
factor  merely  guaranteed  the  pay- 
ment of  a  price,  to  be  collected  by  the 
principal.  Milliken  v.  Byerly,  6  How. 
Pr.  R,  214 ;  and  see  Wolff  «.  Koppel, 
2  Den.,  268.  1  Pa/rsonson  Oontr.,78. 

(t)  The  rule  is  settled  in  this  State 
that  a  foreign  factor  is  not  liable  to 
an  action  for  the  proceeds  of  sales 
made  by  him  for  account  of  his  prin- 
cipal on  commission  until  a  demand 
made  by  the  principal,  or  instructions 
to  remit.  N.  Y.  Common  Pleas, 
Gen.  T.,  Walden  v.  Crafts,  2  AUotW 
Pr.  B.,  301;  Ferris  v.  Paris,  10 
Johns.  B.,  285 ;  Murray  v.  Coster,  20 


ib.,  576  ;  Leyerick  v.  Meigs,  1  Cow., 
646 ;  Taylor  «.  Bates,  5  Coio.,  379  ; 
as  explained  by  Lyle  v.  Murray,  4 
Sand/.,  590,  594;  Cooley  ®.  Betts, 
24  Wend.,  203;  Hays  v.  Stone,  7 
Sill,  128 ;  Baird  v.  Walker,  12  Bwri., 
800 ;  and  see  Lillie  v.  Hoyt,  5  Eill, 
395 ;  and  Heubach  «.  Mollmann,  2 
Duer,  252.  It  seems  that  a  previous 
course  of  dealing  between  the  parties 
might  be  equivalent  to  such  demand 
or  instructions,  as  establishing  an  im- 
plied agi'eement  to  do  in  the  partic- 
ular case  just  what  had  theretofore 
been  usual  and  customary  in  such 
previous  dealings.  Walden  v.  Crafts, 
2  AbbotW  Pr.  E.,  30l,  308 ;  Brink  v. 
Dolsen,  8  Pari.,  337.  But  whether 
an  action  for  not  accounting  might 
not  be  sustained  without  averring  a 
demand, — Query?  Cooley  v.  Betts, 
24  Wend.,  203. 
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Delivery  of  uote  for  discount.  Defendant's  receipt  of  proceeds. 

9.  Against  note  'broker,— for  proceeds  of  note  discounted. 

No.  49. 

I.  That  on  the  day  of  185     ,  at 

,  this  plaintiiF  employed  the  defendant  to  sell  or 
procure  to  be  discounted  a  certain  promissory  note,  the  prop- 
erty of  the  plaintiff,  made  by  one  M.  N.  [here  describe  the 
note],  and  thereupon  this  plaintiff  delivered  the  same  to  the 
defendant,  and  the  defendant  undertook  to  sell  the  same  or 
procure  it  to  be  discounted  for  a  reasonable  commission,  and  to 
pay  the  proceeds  over  to  this  plaintiff. 

n.  This  plaintiff  further  states  on  information  and  belief, 
that  on  the  day  of  185     ,  [or,  there- 

after and  before  the  day  of  185     , 

but  on  what  particular  day  he  is  not  informed  and  cannot  state], 
the  defendant  did  procure  said  note  to  be  discounted  by  one 
O.  P.,  and  received  as  the  proceeds  thereof  the  sum  of 
dollars. 

III.  That  the  sum  of  dollars  is  a  reasonable 

commission  for  the  defendants'  services  therein. 

IV".  That  this  plaintiff,  on  the  day  of 

185     ,  at  duly  demanded  from  the  defend- 

ant, payment  of  the  sum  of  dollars,  being  the  bal- 

ance of  the  said  proceeds  after  deducting  said  commission,  but 
no  part  thereof  has  been  paid,  and  the  defendant  is  now  justly 
indebted  therefor  to  this  plaintiff  in  the  sum  of 
dollars,  with  interest  from,  &c. 

"Wherefore,  &c. 
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Analysis  of  Section  III.  Goods  sold  and  delivered. 

SECTION  in. 
Complaints  in  actions  for  goods  sold,  (n) 
I. — Vendor  against  Vendee. 

1.  Sale  and  delivery. 

2.  Shorter  form,  upon  an  account. 

3.  Sale  evidenced  by  memorandum  in  writing. 

4.  Sale  and  deliveiy,  anticipating  and  avoiding  defense  of  pay- 

ment. 

5.  Same,   anticipating   and  avoiding   defense   of  an  unexpired 

credit. 

6.  Against  vendee,  a  married  woman. 

7.  For  necessaries  furnished  to  wife  or  children. 

8.  Sale  to  defendant  and  delivery  to  third  party. 

II. — Assignee  of  Vendor  against  Vendee. 
III. — Vendor  against  Vendee  ; 

Upon  a  fraudulent  purchase,  seeking  judgment  for  the  price, 
and  an  injunction  restraining  sale  meanwhile. 

I. — Vendor  against  Vendee. 

1.    Sale  and  Delivery.  (V) 

No.  50. 

That  on  the  19th  day  of  April,  1849,  at  the  city  of  New 
York,  this  plaintiff  sold  and  delivered  (w)  to  the  defendant 
at  his  request,  (x)  crockery,  gas  fixtures  and  glass  ware,  for 

(u)  The  complaints  here  given  are  without  an  assignment  of  the  claim, 

merely  in  actions  for  recovery  of  a  Bogart  v.  O'Eegan,  1  S.  B.  SmitKs 

contract  price.      Complaints  in  ac-  0.    P.  S.,   590  ;    but  see  White  v. 

tions  for  damages  for  breach  of  con-  Chauteau,  10  Barb.,  202. 

tracts  of  sale  will  be  treated  here-  {w)  For  the  case  where  a  part  de- 

after.  livery  was  made  to  take  the  case  out 

{v)  An  auctioneer,  who  in  his  own  of  the  statute  of  frauds,  See  form 

name  sells  goods  for  another,  is  the  No.  52,  post. 

trustee  of  an  express  trust  within  (s)  It  has  been  held  at  chambers, 
section  113  of  the  Code,  and  as  such  that  it  is  not  necessary  to  aver  a  re- 
may  sue  upon   the  contract  of  sale  quest  or  a  promise  if  it  be  averred 
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Contract  price. 


Account  for  goods  sold. 


Payments. 


which  he  promised  to  pay  the  sum  of  four  hundred  and  eighty- 
six  dollars  and  sixty-three  cents,  ■which  sum  thereupon  [or,  if 
a  credit  was  given,  on  the  day  of  185     ,] 

became  due  therefor  to  this  plaintiff,  and  that  no  part  thereof 
has  been  paid  [or,  no  part  thereof  has  been  paid  except,  state 
hriefiy  amount  of  payments  Tnade,  if  anyl,  (y)  but  the  defend- 
ant is  now  justly  indebted  therefor  to  the  plaintiff  in  the  sum 
of  dollars,  with  interest  from,  &c. 

Wherefore,  &c. 

2.  Shorter  form,  upon  an  account,  (z) 

No.  51. 

I.  That  on  the  day  of  185     ,  the 

defendant  was  indebted  to  the  plaintiff  in  the  sum  of 
dollars  on  an  account  for  goods  sold  and  delivered  by  the 
plaintiff  to  the  defendant  at  his  request  (a),  at  the  city  of  • 

Buffalo,  and  that  no  part  thereof  has  been  paid,  [or,  no  part 


that  the  goods  were  sold  and  deliv- 
ered to  the  defendant.  Glenny  v. 
Hitching,  2  Code  R,  56 ;  S.  G.  4: 
Sow.  Pr.  R.,  98 ;  Victors  ■».  Davis, 
1  Dowl.  &  L.,  984;  and  see  ante,  54, 
note  (/).  But  in  Neefus  v.  Klop- 
penburgh  (2  Code  B.,  76),  a  motion 
to  strike  out  as  frivolous  the  demur- 
rer to  a  complaint  which  omitted  to 
state  a  request,  was  denied. 

(y)  It  is  unnecessary  for  the  plaip- 
tiff  to  set  forth  in  his  complaint  facts 
which  are  properly  matters  of  de- 
fense, e.  g.,  payments  made  to  him 
on  account  of  the  indebtedness  in 
suit.  Sp.  T.,  1856,  Van  Demark  v. 
Van  Demark,  13  How.  Pr.  R.,  372  ; 
and  see  ante  55,  note  (h).    And  he 


cannot  be  required  to  furnish  a  bill 
of  particulars  of  them.  Williams  «. 
Shaw,  4  Abbotts'  Pr.  R,  209. 

(s)  This  form  is  appropriate  only 
in  an  action  on  an  account.  See 
ante,  58,  Porm  No.  35,  note  (.s). 

As  to  when  separate  accounts  be- 
tween the  same  parties  are  separate 
causes  of  action,  and  therefore  must 
be  separately  stated,  see  Phillips  v. 
Berick,  16  Johns.,  136 ;  Stevens  v. 
Lockwood,  13  Wend.,  644;  Staples 
V.  Goodrich,  21  Pari.,  317 ;  and  see 
also  Secor  v.  Sturgis,  2  Abbotts'  Pr. 
R.,  69  ;  and  Longworthy  v.  Knapp,  4 
ib.,  115. 

(a)  See  note  (x)  supra. 
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thereof  has  been  paid  except,  &c.J  (b)  but  there  is  now  dne  to 
him  thereon  from  the  defendant,  the  sum  of  dollars, 

with  interest  thereon  from,  &c. 
Wherefore,  &c. 

This  form  is  supported  by  Allen  v.  Patterson,  3  Seld.,  476  ; 
Tucker  v.  Rushton,  2  Code  B.,  59  ;  Adams  v.  HoUey,  12  Sow. 
JPr.  B.,  326.  And  seeCudlipp  v.  Whipple  (c),  Ahbotts'  Pr.  R., 
106,  and  Chamberlin  v.  Kaylor,  2  E.  D.  Smith's  0.  P.  B.  134. 


3.  Sale  evidenced  hy  memorandum  in  writmg. 
No.  52. 

I.  That  on  the  day  of  185    ,  at,  &c.  the 

plaintiff  bargained  and  sold  to  the  defendant  (d),  at  his  request, 
certain  goods  and  chattels,  to  wit :  for  which-  he 

'  agreed  to  pay  the  sum  of  one  hundred  dollars ;  and  that  a 
memorandum  of  said  contract  of  sale  was  thereupon  made  in 
writing  and  subscribed  by  the   defendant  (e) ;  which   sum 


(&)  See  ante,  65,  Form  No.  32,  would  be  presumed  that  an  agree- 

note  (h),  and  note  (y),  mpra.  ment  pleaded   was   in   writing,    if 

(c)  In  Cudlipp  «.  Whipple,  a  mo-  writing  was  necessary  to  its  validity, 

tion  to  make  such  a  complaint  more  until  the   contrary  appeared.     The 

definite  and  certain  was  denied  by  writing  was  matter  of  evidence,  not 

Chief  Justice  Oakley.  of  pleading.    Miller  v.  Drake,  1  Cat., 

(tf)  Whether  a  count  for  goods  45  ;  State  of  Indiana  «.  Woram,   6 

bargained  and  sold  is  sustainable.  Hill,   83 ;   Elting    v.   Vanderlyn,   4 

where  the  goods  have  been  resold  by  Johns.,  237  ;    Cozine  «.  Graham,  2 

vendor  before  suit  brought, — Query  t  Paige,  lit.    It  has  been  held  in  the 

Acebal  «.  Levy,  lO^ijij'.,  376;  S.  C,  New   York    Superior    Court,   that, 

25  Eng.  Com.  L.  JR.,  170.  under  the   Code,  the  circumstances 

(«)  Whether  this  averment  is  ne-  relied  on  to  take  the  agreement  out 

cessary,  is  not  entirely  settled.     Pre-  of  the  statute  must  be  averred.  1863, 

vious  to  the  Code,  the  rule  was  well  Thurman  «.  Stevens,  2  Duer,  609  ; 

established  that  the  statute  of  frauds  Le  Eoy  v.  Shaw,  2  ih.,  626.    In  the 

did  not  affect  the  form  of  pleading.  It  former  case,  it  was  said  by  Mr.  Just- 
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How  to  plead  a  contract  -vvhich  is  within  the  statute  of  frauds. 

thereupon  [or,  if  a  credit  was  given,  on  the  day  of 

185  ,]  became  due  therefor  to  this  plaintiff, 
and  that  no  part  thereof  has  been  paid  [or,  no  part,  &c., 
except,  &C.J,  but  the  defendant  is  now  justly  indebted  therefor 
to  this  plaintiff  in  the  sum  of  dollars,  with 

interest  from,  &c. 
Wherefore,  &c. 


ice  Emmet  that  "in  order  to  con- 
stitute a  cause  of  action  against  a 
party  for  the  debt  or  default  of 
another,  the  law  makes  it  an  essen- 
tial fact  that  he  should  have  under- 
taken to  do  so  by  writing,  subscribed 
by  himself.  The  making  or  existence 
of  such  a  writing,  so  subscribed,  is, 
therefore,  one  of  the  facts  cqnstituting 
the  cause  of  action,  and  it  would 
seem  necessarily  to  follow  that  it 
must  be  stated  in  the  complaint." 

In  Stern  v.  Drinker  (2  K  D. 
Smith's  C.  P.  -S.,  401),  decided  in 
the  New  York  Common  Pleas,  at 
General  Term,  in  1854,  it  was  said 
by  Mr.  Justice  Woodruff,  upon  the 
authority  of  cases  before  the  Code, 
that  it  was  unnecessary  to  aver  the 
promise  to  have  been  made  in  writ- 
ing. But  in  "Williams  v.  The  In- 
surance Company  of  North  America 
(9  Eow.  Pr.  K,  365),  decided  by  the 
same  justice,  in  the  same  year,  he 
laid  down  a  general  principle,  which, 
applied  to  the  case  in  question,  con- 
firms the  rule  estabUshed  in  the 
Superior  Court.  The  question  before 
him  was  whether,  in  an  action  upon 
a  policy  of  insurance  which  does  not 
on  its  face  show  any  interest  in  the 
plaintiff  in  the  property  insured,  the 
complaint  must  aver  such  interest, 

6 


in  order  to  show  that  the  contract 
was  not  within  the  statute  of  betting 
and  gaming  ;  and  the  language  of 
the  learned  justice  was  as  follows  : 

"Where  a  statute  declares  that  a 
dead  or  contract  is  void,  if  or  pro- 
vided it  is  made  in  a  particular 
manner,  or  upon  a  specified  con- 
sideration (e.  g.,  upon  usury),  it  is 
not  necessary  for  the  plaintiff  to 
negative  the  condition ;  he  may  leave  ' 
it  to  the  defendant  to  set  up  the  facts 
which  bring  it  within  the  condition 
upon  which,  and  upon  which  alone, 
it  is  void"  (See  Horner  v.  Wood, 
15  Barl.,  871). 

"But  where  a  statute  makes  a 
deed,  or  agreement,  or  other  act 
void,  unless  made  upon  specified 
consideration,  or  under  specified  cir- 
cumstances, the  rule  is  reversed; 
the  plaintiff  must  show  that  the  cir- 
cumstances exist  under  which  alone 
it  can  have  validity;  the  defendant 
in  such  case  may  rest  upon  the 
general  prohibition." 

Where  a  promise  to  pay  a  debt  is 
relied  on  to  take  a  case  out  of  the 
statute  of  limitations,  it  has  been  held 
not  necessary,  in  pleading,  to  allege 
that  it  was  in  writing,  signed  by 
the  party.  Lynch  v.  Musgrave, 
Hayes  dc  Jones,  821. 
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Anticipating  and  avoiding  defenses. 


4.  Sale  and  delivery,  anticipating  and  avoiding  defense  it) 

of  payment. 

No.  53. 

I.  That  on  the  day  of  185        ,  at 

,  this  plaintiff  sold  and  delivered  to  the  defendant, 
at  his  request,  goods,  wares,  and  merchandise,  to  wit :  [describe 
goods']  ;  for  which  the  defendant  promised  to  pay  so  much  as 
they  were  reasonably  worth. 

II.  That  said  goods  were  reasonably  worth  the  sum  of 

dollars,  which  thereupon  [or,  on  the  day 

of  185        ,]  became  due  from  the  defendant  to  this 

plaintiff. 


{/)  The  pleader  will  do  well  to  be 
cautious  how  he  undertakes  to  an- 
ticipate and  avoid  in  his  complaint 
a  probable  defense  ;  as  his  privilege 
to  do  so  must  be  claimed  rather  from 
the  indulgence  of  the  court  shown 
to  the  exigencies  of  the  plaintiflf's 
case,  than  from  any  distinct  authority 
in  the  Code. 

It  is  clearly  the  general  rule  that 
plaintiff  is  not  iound  to  anticipate  a 
defense.  His  duty  of  pleading  is 
performed  when  he  has  stated  those 
facts  which  he  will  be  bound  on  the 
trial  to  prove,  in  order  to  establish  a 
prima-faeie  right  to  recover.  But 
whether  he  has  not  a  privilege,  in 
some  cases,  to  anticipate  and  avoid, 
if  he  chooses  to  do  so,  is  a  different 
question,  and  one  not  so  clearly 
settled.  In  Butler  b.  Mason  {K  Y. 
Sp.  T.,  1857,  5  Aihotis'  Pr.  R,  40), 
it  was  held  that  he  cannot ;  and  to  a 
similar  effect  is  Clark  «.  Harvfood 
(Niagara  Sp.  T.,  1853,  8  mw.  Pr. 


S.,  470).  Opposed  to  these  cases  is 
that  of  Bracket  v.  Wilkinson  (Living- 
ston Sp.  T.,  1856,  13  Row.  Pr.  B., 
102). 

The  question  may  in  some  cases 
become  one  of  practical  importance, 
in  the  conduct  of  the  suit.  Suppose 
a  claim  seven  years  old  existing 
against  a  party  who  has  in  fact  for 
upwards  of  one  of  those  years  resided 
out  of  the  State,  is  to  be  sued.  If 
the  draftsman  of  the  complaint  states 
simply  the  facts  constituting  the 
original  claim,  he  performs  all  that 
can  be  demanded  of  him ;  for  though 
it  will  be  patent  upon  the  face  of  his 
pleading  that  the  statute  of  limita- 
tions has  barred  his  claim,  unless 
there  is  some  undisclosed  fact  to  stop 
the  running  of  the  statute,  yet  the 
defense  of  the  statute  can  only  be 
taken  by  answer ;  and  in  the  absence 
of  such  answer  the  complaint  shows 
a  prima-faeie  right  to  recover.  But 
now  the   defendant,   although   con- 
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Auticijiating  defense  of  payment. 


Worthless  check. 


III.  That  on  the  day  of  185        ,  at 

,  the  defendant  passed  to  this  plaintiff,  as  if  in  pay- 
ment of  his  indebtedness  for  said  goods,  the  check  of  one  M. 
N.  upon  the  Bank  of  O.  P.,  which  check  the  defendant 
represented  to  this  plaintiff  to  be  good  ;  but  that  on  the  con- 
trary, said  M.  N.  then  had  no  funds  at  the  said  bank,  and  his 
said  check  was  worthless,  as  the  defendant  then  well  knew  [or, 
was  worthless,  and  although  the  same  was  duly  presented  for 


payment  on  the 


day  of 


185 


it  has 


scious  that  he  has  no  real  defense  to 
the  action,  the  statute  having  been 
undeniably  suspended  during  his 
absence  from  the  State,  may  answer 
setting  up  that  the  cause  of  action 
did  not  accrue  within  six  years,  and 
saying  nothing  of  the  complete  an- 
swer to  this  defense.  And  "on  this 
answer  the  cause  must  await  its  turn 
for  trial.  Whereas,  if  the  plaintiff  is 
permitted  to  anticipate  this  defense, 
and  aver  the  defendant's  absence, 
the  defendant  may  thus  be  put  to 
deny  that  absence  under  oath ;  and 
failing  (as  he  must^n  the  case  stated) 
to  do  so,  judgment  is  recovered. 

It  certainly  seems  to  be  no  strained 
construction  of  the  direction  to  state 
in  the  complaint  facts  constituting  a 
cause  of  action,  to  hold  that  in  those 
cases,  at  least,  where  the  defense  is 
apparent  on  the  face  of  the  complaint 
(as  in  the  case  above  stated),  aver- 
ments necessary  to  meet  it  may  be 
inserted.  But  conceding  that  the 
strict  theory  of  pleading  forbids  this 
course  in  all  cases,  it  yet  remains  to 
be  noticed  that  the  only  remedy  for 
the  error,  if  committed,  is  by  motion 
to  strike  out  the  anticipatory  aver- 


ments as  irrelevant.  This  motion  is 
addressed  to  the  discretion  of  the 
court,  in  this  respect,  that  if  the 
irrelevant  allegation  which  has  crept 
into  the  pleading  will  not  in  any 
event  do  harm  to  the  opposite  party,  , 
the  court  is  not  bound  to  strike  it 
out.  Hew  TorJc  Gen.  T.,  1855,  Mar- 
tin v.  Kanouse,  2  Aibotis^  Pr.  R., 
330.  Doubtless  the  motion  may  be 
granted,  wherever  the  allegation  is 
not  one  of  right  inserted ;  but  on  the 
other  hand  it  may  be  denied,  wher- 
ever the  allegation  is  harmless  as 
well  as  useless.  It  is  on  motion  of 
the  party  aggrieved  thereby  that  the 
irrelevant  matter  in  a  pleading  is  to 
be  stricken  out.  There  is  a  certain 
sanction  in  this  rule  for  an  occasional 
departure  from  the  systematic  theory 
of  pleading,  where  the  real  merits 
of  the  plaintiff's  case  require  it; 
which  must  not,  however,  be  trusted 
too  far. 

It  is  with  reference  to  its  use  in 
these  rare  cases,  and  not  as  a  theoreti- 
cally approved  mode  of  pleading, 
that  the  form  given  in  the  text  has 
been  prepared  ;  and  the  same  remark 
applies  to  Form  No,  54. 
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Vendor's  action  on  refusal  to  deliver  note.  On  false  pretense. 

never  been  paid,  of  which  the  defendant  had  due  notice  (g)]  ; 
and  the  defendant  is  now  justly  indebted  to  this  plaintiff'  for 
said  goods  so  sold  as  aforesaid,  in  the  sum  of  dollars, 

with  interest  from,  &c. 
Wherefore,  &c. 


5.  Same,  anticipating  and  avoiding  defense  of  an  unexpired 

credit,  (h) 

No.  54. 

■t 

I.  \As  in  Form  No.  50,  or  1.  and  11.  of  No.  53.] 
II.  That  in  order  to  induce    this   plaintiff  to   allow   the 
defendant  credit  upon  such  sale,  the  defendant  then  falsely 
and  fraudulently  represented  himself  to  the  plaintiff  to  be 
worth  a  large  sum,  to  wit,  over  and  above  all  his 

just  debts  and  liabilities  ;  whereas,  in  truth,  he  was  insolvent ; 
and  that  the  only  credit   given  by  the  plaintiff  to  the  de- 
fendant was  solely  induced   by   said  false   and  fraudulent 
representations,  and  solely  on  the  faith  thereof. 
Wherefore,  &c. 


{g)  As  to  when  the  averment  of  Wend.,  90;  Yale  «.  Coddington,  21 

demand  and  notice  may  be  omitted,  «5.,  175 ;  Corlies  -o.  Gardner,  2  Eall, 

see  notes  to  complaints  on  Cheeks,  345.     But  where  goods  are  sold  on 

section  ix.,  post.  a   credit  which    the  vendee  fraud- 

(7i)  Where  goods  are   sold   on  a  ulently  obtained,  by  false  representa- 

credit,  and  are  to  be  paid  for  by  a  tions,  the  vendor  may  reclaim  the 

note  or  bill,  and  the  vendee  refuses  goods,    or    may   bring    trespass  or 

to  give  the  note  or  bill,  the  vendor  trover  (Ash  v.  Putnam,  1  Hill,  302  ; 

cannot  sue  as  for  goods  sold  and  Gary  v.  Hotailing,  1  ib.,  311)  ;  or  he 

delivered,  until  the  expiration  of  the  may  waive  the  tort  and  affirm  the 

credit ;  though   he   may  sue  imme-  sale,  but  rescind  the  credit ;  in  which 

diately  upon  the  refusal,  for  damages  case  he  will  sue  as  for  goods  sold, 

for  the  breach  of  the  agreement  to  Willson?).  Force,  6  Jb^Tis.,  110;  Camp 

give  the  note.    Hanna  v.  Mills,  21  v.  Pulver,  5  Barb.,  91 ;  and  see  Pierce 
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Action  to  charge  separate  estate  of  a  married  woman. 

6.  Against  vendee,  a  married  woman. 

No.  55. 

SUPEEME  OOUET,  Kensselaek  County. 


James  Dickerman, 

against 

Timothy  C.  Abrahams,  (i)  and  Elsie 
Y.  R.  Abrahams,  his  wife. 


The  complaint  of  the  plaintiff  shows  to  this  court : — 
I.  That  between  the  day  of  185      , 

and  the  day  of  185     ,  at,  &c.,  this  plaintiff 

furnished  to  the  said  defendant  Elsie  V.  E.  Abrahams, 
materials  used  for  the  building  of  a  house  for  the  said  defend- 
ant Elsie  V.  E.  Abrahams,  upon  and  for  the  benefit  of  ( j)  her 
own  separate  lands  and  premises,  situated  in  the  town  of 
Watervliet,  in  the  county  of  Albany. 


i\  Drake,  15  Johns.,  475.  Whether 
it  is  proper  to  state  in  the  complaint 
matters  anticipatory  of  a  defense, 
see  note  (f),  supra;  and  see,  also, 
AtwiU  V.  Le  Roy,  4  AUotis'  Pr.  B., 
488. 

(i)  The  husbapd  should  be  joined 
with  the  wife  as  defendant.  Where 
the  action  concerns  her  separate 
property,  the  wife  may  sfue  alone ; 
but  it  is  only  when  the  action  is 
between  herself  and  her  husband 
that  she  can  le  sued  alone.     Code, 


§  114,  Smith  V.  Scribner,  12  How. 
Pr.  P.,  501.  See,  however.  Walker 
«.  Swayzee,  3  AUotW  Pr.  P.,  136. 

(j)  There  are  two  grounds  upon 
which  one  who  sells  goods  to  a 
married  woman  may  enforce  pay- 
ment of  his  claim  out  of  her  separate 
estate ; — one,  that  the  goods  were  in 
fact  purchased  by  her  for  the  ienefit 
of  her  separate  estate ;  the  other, 
that  she  intended  to  charge  her 
separate  estate  with  payment  for 
them.     Upon    either    one  of  these 
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Payment  charged  on  separate  estate.  Construction  of  acts  of  1848  and  1849. 

II.  That  the  said  defendant  Elsie  Y.  R.  Abrahams,  at  t£e 
times  and  place  aforesaid,  in  consideration  that  this  plaintiff 
would  furnish  such  materials  as  aforesaid,  promised  this 
plaintiff  that  she  would  pay  for  the  same  as  much  as  they 
should  be  reasonably  worth  out  of  her  own  separate  property, 
and  did  appoint  the  same  to  be  paid  for  out  of  her  separate 
property. 

III.  That  sucli  materials  so  furnished  were  reasonably 
worth  the  sum  of  three  hundred  and  forty-three  dollars  and 


grounds  the  creditor  may  recover; 
and  unless  one  of  them  can  be  main- 
tained, he  cannot.  North  American 
Coal  Company  o.  Byett,  7  Paige,  9. 
In  the  actual  complaint  from  which 
the  form  given  in  the  text  is  adapted, 
a  state  of  facts  embracing  both 
grounds  was  shown.  The  goods 
benefited  the  separate  estate.  Also, 
the  wife  promised  to  pay  for  them 
out  of  it.  In  such  a,  case  it  is  best 
to  aver  both  the  benefit  and  the 
promise ;  and  showing  either  one 
will  entitle  the  plaintiff  to  judgment. 
Where  the  goods  were  sold  to  the 
wife  for  uses  unconnected  with  her 
own  estate,  but  she  charged  her 
separate  estate  with  the  debt  con- 
tracted, the  above  averment  that 
they  were  purchased  for  its  benefit 
should  be  omitted,  and  the  promise 
alleged.  Where,  on  the  contrary, 
there  was  no  credit  given  to  the 
separate  estate,  but  the  suit  is  based 
on  an  actual  improvement  of  the 
wife's  separate  estate  by  the  use  of 
the  goods  sold,  this  benefit  should  be 
averred ;  and  the  averment  of  any 
promise  to  pay  omitted. 

The  form  of  complaint  above  given 


is  adapted  from  that  employed  in 
Dickerman  v.  Abrahams  (21  Barb., 
551).  The  mode  of  pleading  adopted 
in  that  case  is  based  upon  the  estab- 
lished principles,  relative  to  the  rights 
and  liabilities  of  married  women, 
which  prevailed  prior  to  the  acts  of 
1848  and  1849.  The  weight  of  the 
decisions  is,  that  those  acts  enlarged 
only  the  power  of  married  women  to 
hold  and  convey  their  separate 
estate,  but  did  not  operate  to  subject 
them  to  new  remedies  on  their  per- 
sonal contracts.  Gates  v.  Brower,  5 
Seld.,  205 ;  Switzer  v.  Valentine,  4 
Duer,  96 ;  Oobine  «.  St.  John,  12 
Eow.  Pr.  R.,  333 ;  Coon  ».  Brook,  21 
Barb.,  546 ;  Dickerman  v.  Abrahams, 
ib.,  551 ;  Yale  «.  Dederer,  ib.,  286  ; 
Lovett  v.  Robinson,  7  How.  Pr.  R, 
105  ;  Phillips  v.  Hagadon,  12  ib.,  17 ; 
Wotkyns  v.  Abrahams,  14  ib.,  191. 
A  very  different  view  of  the  operation 
of  those  statutes  was,  however,  taken 
by  the  General  Term  of  the  New 
York  Common  Pleas,  in  Walker  v. 
Swayzee  (3  Abbotts'  Pr.  R.,  136)  ; 
and  the  practitioner  in  that  court 
will  desire  to  consult  that  case  before 
pleading. 
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Description  of  separate  estate  of  defendant. 


thirty-two  cents,  whicli  sum  became  due  to  this  plaintiff  from 
the  said  defendant  Elsie  Y.  E.  Abrahams  on  the  day  of 

185  ,  but  no  part  thereof  has  been  paid  [or,  has 
been  paid  except,  &c.J 

lY.  (k)  This  plaintiff  further  shows  on  information  and 
belief,  that  the  premises  above  mentioned  and  hereinafter 
more  particularly  described,  were,  at  and  before  the  day 

of  185  ,  which  was  the  day  of  the  marriage  of 

defendants,  since  have  been  and  now  are,  her  sole  and  separate 
property ;  [1]  and  the  same  are  bounded  and  described  as  fol- 
lows :  [Description  of  premises.] 

"Whei-efore  this  plaintiff  demands  judgment  (m)  that  the 
separate  property  aforesaid  of  the  said  defendant  Elsie  Y.  E. 


(k)  This  paragraph  was  not  in  the 
original  complaint  in  Diokerman  n. 
Abrahams.  Mr.  Justice  Wright,  in  a 
dissenting  opinion,  expressed  the 
view  that  the  complaint  should  have 
further  shown  that  Mrs.  A.  had  a 
separate  estate  sought  to  be  charged, 
and  what  it  consisted  in,  and  whether 
the  debt  was  contracted  for  the  bene- 
fit of  the  estate  or  for  her  benefit  on 
the  credit  of  the  estate.  Dickerman 
v.  Abrahams,  21  Bari.  551,  see  p. 
554;  and  see  note  (m),  infra. 

(I)  For  other  avermfents  showing  a 
separate  estate,  see  Form  Nbs.  1 5  &  1 6. 

(m)  In  the  complaint  actually  used 
in  Dickerman  v.  Abrahams  (21  £(M-b. 
561),  the  prayer  for  judgment  was  as 
follows: — . 

"Wherefore  the  plaintiff  prays 
judgment  for  the  sum  of  three  hun- 
dred and  forty -three  dollars  and  thirty- 
two  cents,  with  interest  on  said  sum 
from  March  10th,  1853,  to  be  collected 
of  the  separate  property  of  the  said 


Elsie  V.  R.  Abrahams,  together  with 
the  costs  of  this  action."  The  judg- 
ment rendered  at  circuit  on  this 
prayer  was  criticised  by  the  General 
Term  as  imperfect,  in  that  it  did  not 
provide  for  enforcing  the  charge 
declared.  It  was  held  that  the  case 
was  not  a  proper  one  for  issuing  an 
execution,  and  that  a  further  applica- 
tion to  the  court  would  be  necessary 
before  the  plaintiff  could  take  the 
effect  of  the  judgment  he  had  obtained. 
We  have  accordingly  modified  the 
demand  of  judgment  above,  conform- 
ably to  the  directions  given  in  Oobine 
V.  St.  John  (Delaware  8p.  T.,  1856, 
12  Sow.  Fr.R,  883),  and  afterwards 
repeated  in  substance  in  Coon  v. 
Brook  (Madison  Gen.  T.,  1856,  21 
Barh.,  546),  which  are  as  follows : — 
"  In  equitable  actions  to  charge  the 
separate  estates  of  married  women 
with  debts  contracted  by  them  dur- 
ing coverture,  the  demand  for  judg- 
ment should  be  that  the  separate 
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Eequisites  of  the  prayer  for  judgment  to  charge  married  woman's  estate. 

Abrahams,  be  charged  with  the  payment  of  the  said  sum  of 
three  hundred  and  forty-three  dollars  and  thirty-two  cents, 
with  interest  from  the  day  of  185  ,  together 

with  the  costs  of  this  action,  and  that  the  said  property  be 
applied  to  the  payment  of  the  same,  and  that  a  receiver  be 
appointed  to  take  possession  of  the  said  separate  property  of 
the  said  defendant  Elsie  V.  E.  Abrahams,  and  dispose  of  the 
same  or  of  so  much  thereof  as  shall  be  necessary  to  satisfy 
said  sum  and  interest  and  the  costs  of  this  action. 


7.  For  Neoessaries  furnished  to  wife  or  children,  (n) 

No.  56. 

I.  That  between  the  day  of  185  ,  and 

the  day  of  185  ,  at  ,  this  plaintiff  found 

and  provided  for  one  M.  Z.  then  the  wife  \or  infant  son  or 
daughter]  of  the  defendant,  at  the  request  of  said  [wife  or 
child]  necessaries  for  her  use,  to  wit, 

to  the  value  of  dollars  ;  which  sum  thereupon, 

\or,  on  the  day  of      .  185  ,]  became  due 

therefor  from    the    defendant  to  this  plaintiff,  but   no  part 


estate  of  the  wife  be  charged  with  that  the  wife  had  a  separate  estate  at 
the  payment  of  the  debt  set  out  in  the  time  the  debt  was  contracted,  and 
the  complaint ;  and  that  her  separate  of  what  is  consisted,  and  its  situa- 
estate  be  applied  to  the  payment  of  tion  and  value ;  and  that  she  made, 
such  debt;  and  that  a  receiver  be  or  intended  to  make  the  debt 
appointed  to  take  possession  of  the  a  charge  or  lien  on  such  separate 
estate  of  the  wife  and  dispose  of  the  estate  at  the  time  she  contracted  it." 
same,  or  so  much  thereof  as  shall  be  These  views  are  also  supported  by 
necessary  to  satisfy  such  debt  and  Yale  v.  Dederer,  21  Barb.  286. 
the  costs  of  the  action.  In  such  (n)  See  the  more  recent  cases  re- 
actions the  complaint  should  show  specting  the  liability  of  the  husband 
the  nature  of  the  debt,  and  if  it  is  and  parent  for  necessaries,  collected 
evidenced  by  a  promissory  note  or  and  discussed  in  1  Parsons  on  Gon., 
bond,  the  consideration  thereof;  and  247,  386. 
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Delivery  to  third  party.  Who  liable.  Sale  of  store  and  good-will. 


thereof  has  been  paid,  and  defendant  is  now  justly  indebted 
to  the  plaintiff  therefor  in  the  sum  of 
with  interest  from,  &c. 
Wherefore,  &c. 


8.  Sale  to  defendant,  and  delivery  to  third  party,  (o) 
No.  57. 

That  on  the  day  of  185  ,  at  ,  the 

plaintiff  bargained  and  sold  to  the  defendant,  and  delivered  to 
one  M.  N.  at  the  request  of  the  defendant,  certain  goods, 
wares,  and  merchandise,  to  wit,  to 

the  value  of  which  sum  became  due 

therefor  to  this  plaintiff  on  the  day  of  185  , 

but  no  part  thereof  has  been  paid,  and  the  defendant  is  now 
justly  indebted  to  this  plaintiff"  therefor  in  the  sum  of 
dollars  with  interest  from,  &c. 

"Wherefore,  &c. 


II.  Assignee  of  Yendoe  against  Yendeb. 

For  price  of  stock  and  fixtures  of  store  and  good-will  of  busi- 
ness, agreed  to  he  paid  i/n  installments. 

No.  58. 

I.  That  on  the  day  of  185  ,  at  , 

one  M.  N.  sold  and  delivered  to  the  defendant  the  stock  and 
fixtures  of  the  drug  store  No.        in  street,  in  said 


(o)  That  person  is  liable  to  whom  Agency,  §  263,  p.  213 ;  SmiiKs  Merc. 

the  creditor  at  the  time  gave  the  Lcm,  212 ;    Dixon  «.  Prazee,  1  E.  D. 

credit.    Storr  v.  Scott,  6  Gwr.  &  P.  SmitKs  G.  P.  E.  32 ;  Briggs  «.  Evans, 

241 ;  ChitPy  on  Contr.  226;  Story  on  1  ib.  192. 
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Sale  of  good- will  of  business. 


Assignment  of  cause  of  action. 


city,  tlie  property  of  said  M.  N.,  and  bargained,  sold  and 
relinquished  to  the  defendant  the  good-will  of  the  business 
theretofore  carried  on  by  said  M.  N".  there ;  for  which  the  defend- 
ant agreed  to  pay  said  M.  N.  the  sum  of  five  hundred  dollars  in 
equal  quarterly  payments  on  the  days  of  the  months  of 

thereafter;  but  has  not  paid  the  same  or  any 
part  thereof,  except  the  first  installment  of  one  hundred  and 
twenty-five  dollars. 

II.  That  on  the  day  of  185  ,  at  , 

said  M..  ]Sr.  duly  assigned  (p)  to  this  plaintifi"  the  indebtedness 
of  the  defendant  therefor,  of  which  the  defendant  had  due 
notice,  and  there  is  now  due  to  this  plaintiff  thereon  from  the 
defendant  the  sum  of  three  hundred  and  seventy-five  dollars 
with  interest  on  one  hundred  and  twenty-five  dollars  from 
and  on  one  hundred  and  twenty-five  dollars 
from,  &c. 

Wherefore,  &c. 


(p)  An  averment  that "  the  plaintiff 
is  now  the  sole  owner  of  said  demand" 
has  been  held  insufficient,  as  being 
merely  an  allegation  of  a  conclusion 
of  law.  The  defendant  has  a  right  to 
be  informed  by  the  complaint  how 
the  plaintiff  became  the  owner  of  the 
demand,  whether  by  purchase,  as- 
signment, operation  of  law,  or  how 
otherwise.  Some  fact  or  facts  should 
be  stated  by  which  it  would  appear 
how  he  became  such  owner.  Russell 
■».  Clapp,  7  Barl.,  482 ;  Bentley  v. 
Jones,  4  How.  Pr.  R,  203 ;  M'Murray 
V.  Gifford,  5  ib.,  14 ;  Parker  ■».  Totten, 
10  ik,  233 ;  Thomas  ®.  Desmond, 
12  ii.,  321.  To  the  same  effect  is 
Adams  ti.  Holley,  12  ib.,  326. 

But  is  not  necessary  that  the  in- 
strument   or   mode    of  assignment 


should  be  stated.  See  Plorner  «. 
Wood,  15  Barb.,  371. 

A  consideration  is  ilot  necessary  to 
the  validity  of"  the  assignment,  and 
need  not  be  pleaded  or  proved. 
Clark  1).  Downing,  1  R  D.  Smith's  0. 
P.  R,  406 ;  Burtnett  v.  Gwynne,  2 
Abbotts' Pr.E.,  79 ;  Vogel  s.Badcock, 

1  ib.,  176 ;  and  see  Martin  ».  Manouse, 

2  ib.,  830.  And  it  has  been  held  that 
an  averment  that  a  policy  of  insurance 
"  was  duly  assigned  "  implied  that  it 
was  assigned  by  a  sealed  instrument, 
and  hence  imported  a  consideration. 
2d  Dist.  Gen.  T.,  1856 ;  Fowler  «.  The 
New  York  Indemnity  Insurance  Com- 
pany, 23  Barb.,  148. 

Before  the  Code  the  consideration 
must  be  specially  set  forth,  or  there 
must  be  an  averment  that  the  action 
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Sale  induced  by  fraudulent  representations. 


III.  Vendok  against  Vendee. 

Ujpon  a  fraudulent  purchase,  seeking  judgment  for  price,  and 
an  injunction  restraining  sale  meanwhile,  (q) 

No.  59. 

I.  That  on  tlie  day  of  185  ,  at  , 

this  plaintiff   sold   and   delivered   to    the  defendant  at   his 
recLuest  certain  goods,  wares,  and  merchandise  to  wit, 

for  which  the  defendant  agreed 
to  pay  the  sum  of  one  thousand  dollars,  which  thereupon 
became  due  from  the  defendant  to  this  plaintiff,  but  no  part 
thereof  has  been  paid,  .and  the  defendant  is  now  justly  indebted 
to  this  plaintiff  therefor  in  said  sum  of  dollars 

with  interest  from,  &c. 

n.  That  in  order  to  induce  the  plaintiff  to  make  said  sale 
and  delivery  and  with  intent  to  defraud  liim  of  said  goods,  the 
defendant  then  falsely  and  fraudulently  represented  himself 
to  the  plaintiff  to  be  worth  a  large  sum,  to  wit 

over  and  above  all  his  just  debts  and  liabilities. 


was  prosecuted  for  the  sole  benefit  of  tract  creditor  cannot  maintain  an  ac- 

the  assignee.     Prescott  ®.  Hull,  17  tion  against  the  debtor  and  his  fraud- 

JoJins.  284 ;   and  cases  there  cited ;  ulent  assignee  to  restrain  the  latter 

"Wheelwright®.  Moore,  1  Hall,  201.  from  disposing  of  assigned  property, 

(g')  On  a  fraudulent  purchase  the  and  to  have  the  assignment  declared 

vendor  may  disavovF  the  sale  and  re-  void  and  the  debt  paid.     Whether 

claim  the  goods,   or  affirm  the  sale  that  is  to  be  distinguished  from  the 

and  sue  for  their  price ;  and  in  the  former  case,  where  the  property  the 

latter  case  it  seems  that  an  injunction  disposition  of  which  it  was  sought  to 

may  be  granted  under  section  219  of  restrain,  was  merchandise   sold   by 

the  Code  restraining  the  vendee  from  the  plaintiff  on  the  faith  of  the  false 

disposing  of  the  goods.     Malcolm  v.  representations  of  the  defendant,  and 

Miller,  6  3ov).  Pr.  B.,  456  ;  Keubens  the  price  of  the  merchandise  was  the 

V.  Joel,  3  Kern.,  488.    In  the  latter  debt    for    which    the    action    was 

case  it  was  held  that  a  simple  con-  brought, — Query? 
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Defendant  about  to  dispose  of  his  property.  Analysis  of  Section  IV. 

whereas  in  truth  he  was  insolvent ;  and  that  induced  by  said 
false  and  fraudulent  representations,  and  solely  on  the  faith 
thereof,  the  plaintiff  made  said  sale  and  delivery. 

m.  That  thereafter,  and  with  such  intent,  said  defendant 
removed  said  goods  to  ,  and  is  about  to  sell  and 

dispose  of  the  same. 

IV.  That  the  defendant  is  insolvent  and,  as  this  plaintiff 
is  informed  and  believes,  a  judgment  against  him  will  be 
unavailing  and  worthless,  if  he  is  suffered  to  sell  and  dispose 
of  said  goods. 

Wherefore  the  plaintiff  demands  judgment  against  the 
defendant  for  the  sum  of  one  thousand  dollars,  with  interest 
thereon  from  the  said  day  of  185      , 

and  that  the  defendant  and  his  agents  be  enjoined  from  selling, 
disposing  of,  removing,  or  in  any  wise  interfering  with  said 
goods  or  any  of  them,  until  the  judgment  demanded  against 
the  defendant  be  fully  satisfied. 


SECTION   IV. 

Complaints  for  the  hire  of  personal  property. 

I. — On  an  Accottnt  foe  the  Hire  of  Horses  and  Car- 
riages. 
n. — ^FoR  THE  Hire  of  a  Piano-forte,  with  Damages  foe 

NOT  EETURNIiTG  IT. 

ni. — Foe    the    Hiee    of    Fuenitueb    ok    Fixtuees,  with 
Damages  foe  Ill-use. 

I. — On  an  Account  for  the  Hiee  of  Horses  and  Carriages. 

No.  60. 

I.  That  on  the  day  of  185      ,  at 

,  the  defendant  was  indebted  to  this  plaintiff  in 
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On  account  for  Carriage  hire.  Several  causes  of  action. 


the  Slim  of  dollars,  on  an  account  (r)  for  the  hire  of 

horses,  carriages,  and  saddles,  theretofore  by  the  defendant 
hired  (s)  from  this  plaintiff ;  but  no  part  of  the  same  has  been 
paid  [except,  state  briefly  the  amount  paid,  if  any  (t)] ;  and 
there  is  now  due  to  this  plaintiff  therefor  from  the  defendant 
the  sum  of,  &c.,  with  interest  from,  &c. 
Wherefore,  &c. 

This  form  is  supported  by  Cudlipp  v.  "Whipple,  1  Ablotts' 
Pr.  B.,  106  ;  and  Allen  v.  Patterson,  3  Seld.,  476. 


II. — Foe  the  hike  of  a  Piano-foete,  with  damages  foe 

NOT   EETURNING   IT. 

No.  61. 

J^vrst :  For  a  first  cause  of  action,  (u) 

I.  That  on  the  day  of  185     ,  at 

,  the  defendant  hired  from  this  plaintiff  one  piano- 
forte, the  property  of  this  plaintiff,  for  the  space  of  six  months, 
then  next  ensuing,  to  be  returned  to  this  plaintiff  at  the  expira- 
tion of  said  time  in  good  condition,  reasonable  wear  excepted, 
for  the  use  of  which  he  promised  to  pay  this  plaintiff  a  reason- 
able sum,  [or,  if  the  amount  was  agreed  on,  (T)  the  sum  of 
dollars,  per  month.] 


(r)  See  Form  No.   35,   note  («),  his  statement  of  defense  commences, 

ante,  bB.  and  where  it  concludes.     Sp.  T,,'&Q:n- 

(s)  "Hired"    implies    a    request.  edict  i;.  Seymour,  6  Sbzo.  Pr.  i?.,  298 ; 

Emery  v.  Fell,  2  T.  R.,  28.  1th  Dist.   Oen.   T.,  1853,  Lippencott 

(Q  See  Form  J7b.   32,   note  (h),  v.   Goodwin,   8  ib.,   242  and  note. 

ante,  55.  And  see  Formal  Parts  of  the  Com- 

(m)    The  pleader  should  indicate  plaint,  Chap,  ii.,  J'brmiVb.l,  an<«  16. 

distinctly   by  fit    and    appropriate  (v)  But  in  case  the  amount  was 

words  where  his  cause  of  action  or  agreed  on,  omit  the  averment  follow- 
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Amount  claimed  on  each  cause  of  action. 


Unnecessary  repetition. 


II.  That  dollars  was  a  reasonable  sum  for  the 

hire  of  the  same  ;  which  sum  on  the  day  of 

185  ,  became  due  from  the  defendant  to  this  plaintiff;  but  no 
part  of  the  same  has  been  paid,  [except,  &c.J,  and  the  defend- 
ant is  now  justly  indebted  to  this  plaintiff  therefor,  in  the 
sum  of  dollars,  with  interest  from,  &c.  (w) 

Second:  And  for  a  second  cause  of  action, 

I.  This  plaintiff  further  states  that  the  value  of  the  said 
piano-forte  so  hired  by  the  defendant  as  hereinbefore  alleged 
(x),  was  dollars,  (y)  and  that  the   defendant  not 


ing,  as  to  what  is  a  reasonable  sum 
and  continue  "which said  sum," &c., 
as  in  paragraph  II.,  or  if  the  time  of 
payment  was  agreed  as  well  as  the 
amount,  state  it  as  in  Form  No.  62. 

(w)  Unless  a  complaint  which 
seeks  to  recover  upon  two  causes  of 
action  shows  how  much  is  due  upon 
each,  it  will  be  ordered  to  be  made 
more  definite  and  certain.  Clark  v. 
Farley,  3  Duer,  645. 

(x)  Where  two  causes  of  action 
arise  out  of  the  same  transaction, 
or  involve  the  same  state  of  facts, 
and  are  joined  in  one  complaint, 
the  rule  that  each  must  be  separately 
stated  does  not  require  that  the  alle- 
gations of  the  first  cause  of  action  or 
count  should  be  repeated  at  length 
in  stating  the  second  cause  of  action. 
Such  of  the  facts  alleged  in  the  state- 
ment of  the  first  cause  of  action,  as 
are  necessary  to  constitute  the  second 
cause  of  action  may  be  supplied  to 
that  by  a  distinct  reference  to  the 
allegations  of  the  former  cause,  as 
above.     It  has  been   said   that  the 


allegations  of  each  cause  of  action 
must  state  enough  to  make  it  good  in 
law  (Landau  v.  Levy,  1  Ab'botts'  Pr. 
S.,  376);  but  it  has  always  been  held 
unnecessary  to  restate  in  a  succeeding 
count  facts  contained  in  a  former 
count  which  were  necessary  matters 
of  inducement  to  both.  In  such  case 
the  plaintiff  might,  and  in  some  cases 
it  was  said  he  ought  to,  refer  in  one 
count  to  the  preceding  parts  of  the 
declaration.  Barnes  v.  May,  Cro. 
Mis.,  240 ;  Tindall  «.  Moore,  2  Wils., 
14 ;  Philips  v.  Fielding,  2  H.  BlacTca., 
123,  131 ;  Crookshank  v.  dray,  20 
Johns.  R.,  844 ;  Griswold  v.  The  Na- 
tional Insurance  Company,  3  Cow., 
96  ;  Freeland  v.  Mc  CuUough,  1  Ben., 
414.  But  it  was  held  in  Nelson  v. 
Swan  (13  JoAns.,  483),  that  an  imper- 
fect count  could  not  be  helped,  on 
general  demurrer,  by  reference  to 
another  count  which  was  bad. 

{y)  The  complaint  in  an  adion  to 
recover  damages  for  the  conversion 
of  personal  property  should  state  the 
value  of  the  property. 
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Demand  of  retvirn. 


Damage  to  plaintiff. 


Hire  of  furniture. 


regarding  his  said  undertaking  to  return  the  same  to  this 
plaintiff  has  not  returned  the  same,  although  he  was  on  the 


day  of 


185 


at 


requested 


by  this  plaintiff  so  to  do,  (z)  to  the  damage  of  this  plaintiff  one 
thousand  dollars. 

"Wherefore  this  plaintiff  demands  judgment   against  the 
defendant  for  the  sum  of  dollars,  with  interest  on 

dollars  thereof,  from,  &c. 


III.  Foe  the  hiee  of  Fuenituee,  &c.,  with  damages  foe 

ILL   TISE. 

No.  62. 

First :  For  a  first  cause  of  action,  (a) 

I.  That  on  the  first  day  of  May,  1857,  at  the  city  of  New 
York,  the  defendant  hired  from  this  plaintiff  certain  household 
furniture,  plate,  pictures  and  books,  the  property  of  this  plain- 
tiff, to  wit,  \desoribe  or  enumerate  the  articles,]  for  the  space  of 
one  year  then  next  ensuing,  to  be  returned  by  the  defendant 
to  this  plaintiff  at  the  expiration  of  said  time  in  good  condi- 
tion, reasonable  wear  and  tear  thereof  excepted,  for  the  use  of 
which  he  promised  to  pay  this  plaintiff  one  thousand  dollars, 
in  equal  quarterly  payments  on  the  first  days  of  August,  No- 
vember, February  and  May,  thereafter,  but  no  part  thereof  has 
been  paid,  [except,  &c.  (b)],  and  the  defendant  is  now  justly 
indebted  therefor  to  this  plaintiff  in  the  sum  of  one  thousand 


(2)  Where  a  demand  is  necessary      ficiently  certain  where  a  demand  is 


to  perfect  the  cause  of  action  it  must 
be  averred  in  the  complaint,  and 
must  be  averred  like  any  other  ma- 
terial fact,  with  certainty  as  to  time, 
place,  &c.     The  old  form  "although 


often  requested  so  to  do,"  is  not  suf-      ante  55. 


required  to  be  pj'oved,  and  is  unne- 
cessary where  one  is  not.  1  GMt.  PI, 
289. 

(a)  See  note  (u)  supra. 

(5)    See  Form  No.   82,   note   (Ji) 
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dollars,  with  interest  on  [state  interest  as  claimed,  on  the  install- 
ments.'] (c) 

Second:  For  a  second  cause  of  action, 

This  plaintiif  further  states  tbat  the  value  of  the  said  fur- 
niture, plates,  pictures,  and  books  so  hired  by  the  defendant  as 
hereinbefore  alleged  (d)  was  dollars,  and  that 

the  defendant  not  regarding  his  said  undertaking  to  return  the 
same  in  good  condition,  took  so  little  care  of  said  household 
furniture,  plates,  pictures  and  books  so  hired  by  him,  as  here- 
inbefore alleged,  that  through  his  negligence,  carelessness  and 
ill  use,  the  same  became  broken,  defaced  and  damaged  beyond 
the  reasonable  wear  thereof,  and  in  that  condition  were  returned 
to  this  plaintiff,  to  his  damage  one  thousand  dollars. 

Wherefore  this  plaintiff  demands  judgment  against  the 
defendant  for  the  sum  of  two  thousand  dollars  with  interest  on 
two  hundred  and  fifty  dollars  thereof  from  the  first  day  of  Au- 
gust, 1856,  with  interest  on  two  hundred  and  fifty  dollars 
thereof  from  the  first  day  of  November,  1856,  with  interest  on 
two  hundred  and  fifty  dollars  thereof  from  the  first  day  of 
February,  1857,  with  interest  on  two  hundred  and  fifty  dollars 
thereof  from  the  first  day  of  May,  1867,  together  with,  &c. 


(c)  See  note  (w)  supra.  (d)  See  note  (x)  supra. 
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Action  for  Use  and  Occupation. 


The  nature  of  tlie  cause  of  action. 


SECTION   V. 

Complaints  in  actions  on  verbal  agreements  for  rent  or  pur- 
chase money. 

I.  Foe  use  and  occupation. 

II.    FoK  GONSmEEATION  MONET  OF  A  CONVEYANCE. 

I. — Foe  use  and  occupation,  (e) 
No.  63. 


185     ,at  ,the 


That  on  the  day  of 

defendant  hired  (f )  from  this  plaintiff  and  thereupon  took  pos- 
session and  thereafter  and  from  the  day  of 


185     ,  until  the 


day  of 


185     ,  had, 


(e)  Tenants  in  common  may  proper- 
ly join  in  an  action  for  use  and  occupa- 
tion without  sliowing  a  joint  demise. 
Porter  v.  Bleiler,  11  Barb.,  149.  An 
infant  may  maintain  this  action  al- 
though he  has  a  general  guardian. 
lb. ;  and  see  Fitzmaurice  v.  Waugh, 
3  Bowl.  &  R,  273  ;  S.  0.  16  Bng. 
Com.  L.  H;  169.  The  husband  may 
recover,  after  the  death  of  his  wife, 
arrears  bf  rent  of  her  estate,  accrued 
during  coverture.  8th  Dist.  Gen.  T., 
1853,  Jones  v.  Patterson,  11  Barb., 
572. 

In  an  action  for  use  and  occupa- 
tion, demands  for  rent  which  accrued 
in  the  lifetime  of  a  decedent,  and  for 
rent  accruing  after  his  decease,  while 
the  tenancy  was  continued  by  the 
executors  on  account  of  the  estate. 


are  properly  joined  as  one  cause  of 
action,  in  a  suit  against  the  executors 
as  such.  Pugsley  v.  Aiken,  1  Kern., 
494. 

(/)  The  foundation  of  this  action 
is  an  agreement,  express  or  implied, 
by  which  the  tenant,  with  permission 
of  the  owner,  occupied  or  had  an 
exclusive  right  to  occupy  the  prem- 
ises. Keating  v.  Bulkley,  2  StarJc., 
419  ;  S.  0.,  3  Eng.  Com.  L.  R,  411 ; 
Atkins  1).  Scrivener,  2  G.  B.,  654  ;  8. 
G.,  52  Eng.  Gom.  L.  R,  653  ;  Sel- 
bey  v.  Browne,  7  Q.  B.,  620  ;  S.  G. 
53  Eng.  Gom.  L.  R,  620.  If  the  oc- 
cupation was  contrary  to  the  owner's 
will,  his  action  must  be  for  damages. 
Smith  V.  Stewart,  6  Johns.,  46  ;  Ban- 
croft v.  Wardwell,  13  ib.,  489; 
Bradshaw     i;.    Featherstonaugh,     1 
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Occupation  by  the  defendant  with  permission  of  the  plaintiff. 

with  the  permission  of  this  plaintiflf,  the  use  and  occupation  of 
a  certain  house  and  premises  known  as  [briefly  describe  prem- 
ises] (g)  the  property  of  this  plaintiff  (h) ;  for  which  the  defend- 
ant promised  to  pay  this  plaintiff  a  reasonable  sum  [pr,  the  sum 


of 


dollars,  on,  &c.J 


II.  That  dollars  per  annum  is  a  reasonable 

sum  therefor;  but  no  part  thereof  has  been  paid,  and  the 
defendant  is  now  justly  indebted  therefor  to  this  plaintiff  in 
the  sum  of  dollars,  with  interest  (i)  from,  &c. 

"Wherefore,  &c. 


Weni.,  134  ;  Hall  v.  Southmayd,  15 
Bari.,  32.  The  contract  may  be 
Implied.  Osgood  d.  Dewey,  13 /oAtj*., 
240  ;  Abeel  v.  Radcliff,  ib.,  297 ; 
Porter  v.  Bleiler,  17  Bari.,  149  ; 
Ryers  v.  Farwell,  9  ib.,  615;  Harland 
«.  Bromley,  I  Stark.,  455 ;  S.  C,  ^Mg. 
Com.  L.  R,  467.  The  plaintiff  may 
give  in  evidence  a  lease  not  under 
seal,  to  prove  that  the  relation  of 
landlord  and  tenant  existed,  and 
what  was  the  rent  agreed.  1  Rev. 
Stat.,  748 ;  Williams  v.  Sherman,  7 
Wend.,  109  ;  Wood  v.  Wilcox,  1 
Ben.,  37;  and  cases  cited  supra. 
And  it  has  been  held  that  since  the 
Code  a  lease  under  seal  may  be  given 
in  evidence  under  a  complaint  for  use 
and  occupation.  Ten  Eyck  v.  Hough- 
taling,  12  How.  Br.  R,  523. 

But  an  occupation  must  be  shown, 
which  is  not  necessary  in  an  action 
on  the  lease.  See  the  ca^es  infra, 
and  Edwards  v.  Hetherington,  7 
Dowl.R.,  117;  Salisbury  «.  Marshall, 

4  Car.  &  P.,  65  ;  Cowie  d.  Goodwin, 
9  ib.,  378  ;  Smith  «.Marrable,  1  Car. 

5  M.,  479  ;  Collins  v.  Barrow,  1 
Moody  &R,  112.  As  to  what  cir- 
cumstances constitute  an  occupation, 


see  Little  v.  Martin,  3  Wend.,  219  ; 
Westlake  u.  De  Graw,  25  *.,  669  ; 
Wood  e.  Wilcox,  1  Ben.,  37  ;  Beach 
V.  Gray,  2  ib.,  84 ;  Oleves  v.  Wil- 
loughby,  7  Eill,  83;  Croswell  «. 
Crane,  7  Barb.,  191  ;  Whitehead  v. 
Clifford,  5  Taunt.,  518;  S.  C,  1  Mig. 
Com.  L.  S.,173;  Connolly  v.  Baxter, 
2  Stark,  525  ;  S.  C,  3  jEng.  Com. 
L.  R.,  458 ;  Pinero  u.  Judson,  6 
Bing.,  206  ;  S.  C,  19  Eng.  Com.  L. 
R.,  56  ;  Smith  v.  Twoart,  2  Mann. 
cfc  C,  841 ;  S.  a,  40  Mg.  Com.  L.  R, 
883 ;  Wooley  v.  Wattling,  7  Carr.  & 
P.,  610 ;  S.  a,  32  Rng.  Com.  L.  R, 
784. 

{g)  See  note  (V)  infra. 

(h)  No  tenancy  can  be  implied 
under  a  party  who  has  not  the  legal 
estate.  Morgell  v.  Paul,  2  Mann.  & 
iJ,  303;  S.  a,  11  Eng.  Com.  L.  R, 
303 ;  Evans  v.  Evans,  3Jd.  &E.,  132 ; 
8.  C,  30  Eng.  Com.  L.  R.,  80.  But 
one  occupying  and  paying  rent  to  an 
apparent  proprietor  as  his  landlord 
cannot,  when  sued,  allege  that  he  has 
only  the  equitable  estate.  Dolby  v. 
Hes,  11  Ad.  &  E.,  335  ;  S.  C,  39 
Eng.  Com.  L.  R.,  195. 

(i)  Interest  may  be  recovered  on  a 
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Assumpsit  for  consideration  of  a  deed. 


Location  of  premisci?. 


II. — Foe  the  consideration  money  of  a  conveyance.  ( j) 


No.  64. 


That  on  the 


day  of 


185    ,  at 


this 


plaintiff  sold  and  conveyed  to  the  defendant  at  his  request  (k) 
certain  premises  in  the  town  of  ,  known  and  described 

as  follows : — {briefly  describe  premises  (1)]  for  whicli  the 
defendant  agreed  to  pay  this  plaintiff  on  the  day 

of  185     ,  the  sum  of  dollars,  but  no 

part  of  the  same  has  been  paid,  [except,  &c.,J  and  the  defend- 
ant is  now  justly  indebted  to  the  plaintiff  therefor  in  the  sum 
of  dollars,  with  interest  from,  &e. 

Wherefore,  &c. 


claim  for  use  and  occupation.  Ten 
Eyck  r.  Houghtaling,  12  Eow.  Pr. 
R,  523. 

( j)  Assumpsit  will  lie  for  the  con- 
sideration of  a  deed,  although  there 
was  no  valid  contract  under  the 
statute  of  frauds,  (Thomas  v.  Dickin- 
son, 2  Kern.,  364,)  and  that  not- 
withstanding the  deed  contain  a 
receipt  for  the  consideration.  Shep- 
ard  V.  Little,  14  Johns.,  210  ;  Bowen 
V.  Bell,  20  ib.,  338;  Thomas  v. 
Dickinson,  2  Kern.,  364,  and  cases 
there  cited  ;  and  see  the  cases  as  to 
the  force  of  the  receipt  in  the  deed, 
collected  in  an  Article  on  Receipts,  1 
Livirigston's  Law  Mag.,  (1853,)  225, 
229. 

(k)  As  to  the  necessity  of  an  aver- 
ment of  request  in  assumpsit  for  the 


purchase  money  of  lands,  see  1 
Saund.,  264,  note  1.  Comstock  v. 
Smith,  7  Johns,  i?.,  87,  and  cases 
there  cited.  Parker  i;.  Crane,  6 
Wend.,  647. 

(l)  It  is  said  that  in  assumpsit 
for  lands  sold,  &c.,  as  well  as  for  use 
and  occupation,  it  is  unnecessary  to 
state  the  situation,  &c.,  of  the  lands, 
and  unadvisable  to  do  so,  because  a 
variance  would  be  fatal.  2  Ohitty'» 
PL,  39  note  e  ;  42,  note  g.  But  under 
the  Code,  the  variance  would  be  disre- 
garded, unless  it  was  shown  to  have 
misled  the  defendant ;  and  a  descrip- 
tion sufHcient  to  identify  the  premises 
is  necessary  to  give  the  complaint 
the  requisite  deflniteness  and  cer- 
tainty. 


100  COMPLAINTS. 


Analysis  of  Section  VI.  Special  Contracts.  Services  of  Attorney. 

SECTION   VI. 
Complaints  in  actions  for  services,  (m) 

1 .  By  an  attorney, — for  services  and  disbursements. 

2.  By  principal  of  school, — for  tuition  bills. 

3.  By  a  writer, — for  services  in  editing  a  newspaper. 

4.  By  a  writer, — for  services  in  editing  or  compiling  a  book. 

5.  By  an  arcbitect, — for  bis  services. 

6.  By  proprietors  of  a  newspaper, — for  advertising. 

V.  By  advertising  agent, — for  services  and  disbursements. 

8.  By  a  clerk, — for  salary. 

9.  By  a  hired  servant, — for  wages. 

10.  On  an  account  for  work  and  materials. 

11.  On  a  special  contract,  completely  fulfilled. 

12.  On   a  special  contract,  modified  by  parol,   with  a  claim  for 

extra  work. 

1.  liy  an  Attorney  for  Services  and  Disbursements.  * 

No.  65. 
I.  That  on  the  day  of  185     ,  at 

,  the  defendant  was  indebted  to  this  plaintiff  in 

(m)  The  forms  comprised  in  this  ler,  18  *.,  169;  Wood  «.  Edwards, 

section  are  appropriate  for  actions  for  19  «6 ,  205 ;  Smith  v.  Smith,  1  8ana,f., 

services  rendered  in  pursuance  of  a  306  ;  Ladue  v.  Seymour,  24  WeriA., 

verbal  agreement.      But  where  the  60  ;  Sherman  v.  The  New  York  Cen- 

work  was  undertaken  in  pursuance  of  tral_  Railroad   Company7~22r&r^ 

a  MT-iMfireconimc^,  they  are  the  proper  2.S9  ;1taams"«.   The  Mayor,  &c.,  4 

forms  only  in  case  the   contract  has  Duer.,  295.     Where  there  is  a  written 

been   abandoned  by  agreement,   or  contract  which  has  been  completely 

rescinded  by  the  wrongful  act  of  a  executed,  or  has  been  modified  by  the 

party.     Where,  however,  there  has  parties,  or  extra  work  has  been  done, 

been  a  written  contract,  the  plaintiff  the     contract    should    be   specially 

must  in  any  case  produce  it  on  the  pleaded,  and  performance  or  excuse 

trial,  or  account  for   its  absence.—  for  non-performance    shown.       See 

Clark  i).  Smith,  14  Jolim.,  326,   and  «o««  (e)^os<,  112. 
cases  there  cited  ;  Champlin  v.  But- 
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an 


Action  by  Attorney  for  services  and  disbursements. 


the  sum  of  upon  an  account  (n)  for  the  services 

of  the  plaintiff  as  the  attorney  of  the  defendant,  rendered 
upon  his  retainer  (o)  in  prosecuting  and  defending  certain  suits 
and  for  like  services  at  his  request  in  drawing,  copying,  and 
engrossing  various  instruments  of  writing,  and  in  counseling 
and  advising  him,  the  defendant,  and  for  divers  journeys  and 
other  attendances  in  and  about  the  business  of  said  defendant, 


(n)  See  lorm  No,  85,  note  (s) 
ante,  58, 

(o)  Previous  to  the  Code,  the 
value  of  an  attorney's  services 
in  the  conduct  or  defense  of  a  suit 
was  measured  by  the  statutory  rate 
of  costs  ;  it  being  held  in  cases  where 
there  was  no  express  agreement  be- 
tween attorney  and  client,  that  the 
law  would  imply  a  promise  on  the 
part  of  the  latter  to  pay  the  attorney 
the  statute  rate  of  compensation. 
Scott  V.  Elmendorf,  12  Johns.,  315  ; 
Brady  v.  The  Mayor,  &c.,  of  New 
York,  1  Sandf.,  569.  And,  as  be- 
tween attorney  and  client,  the  costs 
were  taxed  under  the  statutes  in 
force  at  the  time  when  the  services 
were  rendered.  The  Brooklyn  Bank 
«.  Willoughby,  1  Sandf.,  669.  But 
since  the  Code,  the  costs  prescribed 
by  the  provisions  of  that  act,  as  be- 
tween party  and  party,  are  not  a 
measure  of  the  attorney's  compensa- 
tion. They  do  not  define  or  limit  the 
sum  that  he  may  justly  claim  for  his 
services.  His  compensation,  where 
there  is  no  express  agreement,  is  left 
to  depend  upon  the  agreement  that 
the  law  will  imply ;  and  the  only 
agreement  tha,t  the  law  can  imply  is, 
that  the  sum  to  be  paid  shall  be  pro- 
portioned to  the  value  of  the  services 
performed ;  and  it  is  manifest  that  the 


sum  which  a  court  and  jury  in  the 
exercise  of  a  reasonable  discretion 
may  allow,  may  be  greater  or  less 
than  the  amount  of  the  costs  that 
are  given  by  the  Code.  N.  Y.  Su- 
2}trior  Gt.,  Gen.  T.,  1851 ;  Moore  v. 
Westervelt,  3  Sandf.,  762.  Thus 
the  claim  for  compensation  for  the 
attorney's  services  now  stands  in  this 
respect  on  the  same  ground  with 
claims  arising  out  of  other  employ- 
ments. In  the  absence  of  an  agree- 
ment fixing  the  rate  of  compensation, 
a  quantum  meruit  will  be  the  mea- 
sure of  the  recovery. 

In  an  action  by  an  attorney  for 
his  fees,  it  is  necessary  to  aver  and 
prove  on  the  trial,  a  retainer  or  em- 
ployment of  the  plaintiff  as  attorney, 
in  the  suit  or  business  in  which  his 
services  were  rendered.  Merely  to 
show  the  performance  of  the  services, 
is  not  suiBcient.  Hotchkiss  «.  Leroy, 
9  Johns.,  142 ;  Burghart  v.  Gardner, 
3  Barb.,  64,  It  is  not  necessary, 
however,  to  shaw  a  written  retainer  ; 
that  was  anciently  required  but  is  so 
no  longer,  though  the  practice  of 
taking  written  retainers  has  been 
strongly  recommended.  Owen  «. 
Ord,  3  Carr.  &  P.,  840  ;  Wiggins  v. 
Peppin,  3  Bewo.,  340.  See  also,  Allen 
V.  Bane,  4  ib.,  493.  A  parol  employ- 
ment will  suffice;  or  the  jury  may 
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Evidence  of  retainer. 


Complaint  on  School  bills. 


at  his  request ;  (p)  and  for  money  paid  out  and  expended  by 
this  plaintiff  for  the  defendant  at  his  request,  in  and  about  said 
suits  and  business,  -which  sum  became  due  (q)  from  the  defend- 
ant to  the  plaintiff  on  the  day  of  185    . 

II.  That  on  said  day  [or,  on  the  day  of 

185     ,  at  ,J  payment  of  the  same  was  duly  demanded 

(r)  from  the  defendant  by  this  plaintiff,  but  no  part  thereof 
has  been  paid  [except,  &c.  (s)] 

Wherefore,  &c. 

This  form  is  sustained  by  Beekman  v.  Platner,  15  Bari., 
560  ;  and  see  2  CMtti/'s  PI.,  68. 


2.  Bi/  Principal  of  School,— for  Tuition  Bills. 

No.  66. 

I.  That  on  the  day  of  185     ,  the 

defendant  was  indebted  to  this  plaintiff  in  the  sum  of  forty- 
seven  dollars,  upon  an  account  (t)  for  the  work,  labor  and  ser- 
vices of  this  plaintiff  and  his  assistants,  rendered  to  the  defend- 


infer  a  retainer  from  acts  of  the  client 
In  the  progress  of  the  suit  amounting 
to  a  recognition  of  the  attorney,  or 
from  his  undertaking  to  pay  for  the 
services.  A  pleading  drawn  in  the 
handwriting  of  the  attorney  and  sub- 
scribed by  him,  but  verified  by  the 
party,  is  sufficient  evidence  of  a  rec- 
ognition of  the  attorney  as  such  in 
the  suit  in  which  such  pleading  was 
put  in.  Harper  v.  Williamson,  1 
McGwd,  150. 

(p)  See  Form  No.  74,  note  (r),  post, 
108. 


(j')  The  complaint  must  aver  or 
show  that  the  debt  has  become  pay- 
able before  commencement  of  suit. 
Allen  ®.  Patterson,  3  SeM.,  476. 

(r)  Demand  is  unnecessary  except 
to  charge  the  defendant  with  inter- 
est, and  therefore  need  not  be  averred 
unless  it  is  intended  to  claim  interest. 
See  Form  No.  33,  note  (n),  ante,  57. 

(s)  See  Form  No.  32,  note  (h),  ante, 
56,  and  Form  No.  50,  note  {y),  ante, 
79. 

{t)  See  Form  No.  35,  note  (s),  ante, 
68. 
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For  tuition,  books,  etc.,  and  for  board.  For  services  of  a  Writer. 


ant  at  his  request,  (u)  at  the  town  of  ,  in  instructing 

the  defendant's  children  in  various  useful  branches  of  learning, 
and  for  books,  papers  and  other  necessary  things  furnished  by 
this  plaintiff  in  and  about  said  work,  at  the  like  request, 
[and  for  the  board,  lodging  and  other  necessaries,  for 
said  children  provided  by  the  plaintiff  during  said  time,  at  the 
like  request],  which  sum  became  due  to  this  plaintiff  therefor 
from  the  defendant  on  the  day  of 

185     ,  (r)  but  no  part  thereof  has  been  paid. 
Wherefore,  &c. 

3.  By  a  Writer,— for  Services  in  Editing  a  Newspaper. 

No.  67. 

I.  That  between  the  day  of  185     , 

and  the  day  of  185     ,  at  the  city  of 

Albany,  this  plaintiff  rendered  services  to  the  defendant  at  his 
request,  (w)  as  an  editor,  in  conducting  the  newspaper  of  the 
defendants  known  as  "  The  ,"  and  in  writing  and 

preparing  articles  and  paragraphs  for  the  same ;  for  which 
services  the  defendants  promised  to  pay*  so  much  as  they  should 
be  reasonably  worth,  (x) 


(«)    See  Form  No.   74,  note  (r),  at  the  request  of  the  publisher  is  no 

fosi,  108.  of  itself  a  service  for  which  a  promise 

(i;)  If  interest  is  claimed,  close  this  to  pay  will   be  implied.     See,   as  to 

paragraph  here,  and  add  paragraph  the  rights  of  the  author  without  copy- 

II.,  as  in  Form  No.  65.  right.  Opinion  of  Lord  Campbell  in 

(w)    See  Form  No.   74,    note   (r),  Donaldsons  v.  Becket,  17  Pari.  lEat., 

post,  108.  990  ;  judgment  reported  in  4  Burr., 

(x)  A  stronger  case  is  required  to  2408  ;    Thurlow,    arg.   in   Tonson  v. 

raise  an  implied  promise  on  the  part  Collins,  1  W.   Blachit,  306  ;    Yates, 

of  the  publisher  to  pay  for  the  serv-  arg .,  ib.,  833    (this  case  was  never 

ices  of  the  author,  than  in  the  case  of  decided) ;  Beckford  v.  Hood,  7  T.  R, 

other  services;  and  it  seems  that  the  620,  and  see  627;    Ohappell  «.  Bir- 

furnishing  of  articles  for  publication  dy,  li  Mees.  &  W.,  303;    Jeffreys'!). 


104  COMPLAINTS. 


For  services  of  a  Writer. 


II.  That  the  same  were  reasonably  worth*  dollars, 

which  siiin  became  due  therefor  on  the  day  of 

185  ,  but  no  part  of  the  same  has  been  paid,  and  the  defend- 
ant is  now  justly  indebted  to  the  plaintiff  therefor  in  the  sum 
of  dollars,  from,  &c. 

Wherefore,  &c. 


i.  By  a  Writer,— for  servioesin  Editing  or  Compiling  a  BooJc. 

No,  68. 

I.  That  between  the  day  of  185  , 
and  the  day  of  185  ,  at  the  city  of 
Albany,  this  plaintiff  rendered  services  to  the  defendant,  at  his 
request,  (y)  as  a  writer,  in  compiling  and  editing  a  certain 
book  entitled  "  The  ,"  and  in  preparing  the  same  for 
the  press,  and  revising  and  correcting  the  proofs  of  the  same, 
for  which  the  defendant  promised  to  pay  dollars,  which 
sum  became  due  therefor  on  the                 day  of                185    . 

II.  That  on  said  day  [or,  on  the  day  of 

185     ,J  at  ,  payment  of  the  same  was  duly  demanded 

(z)  from  the  defendant  by  this  plaintiff,  but  no  part  thereof  has 
been  paid,  [except,  &c.,]  and  the  defendantisnowjustlyindebt- 
ed  to  the  plaintiff  therefor  in  the  sum  of  dollars,  with 

interest  thereon  from  the  day  of  185  . 


Wherefore,  &c. 


Boosey,   30   Eng.  L.    &  E.  i?.,    1;  asterisks,  thus  making  one  paragraph 

Wheaton   d.  Peters,  8  Pet  591;    iS'.  of  this  complaint.  See  Form  following. 

C,  11  Ciirtii'  Deals.,  223.  {y)    See  Form  Ko.  74,   note  (r), 

If  the  promise  was  to  pay  a  specified  post,  108,  and  see  note  (,i'),  supra, 

sum,  omit  the  words  between   the  (2)  See  note  (r),  supra. 
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For  Arcliitect's  services.  For  Advertising. 

5.  By  an  Architects—for  his  Services. 
No.  69. 

That  between  the  day  of  185  ,  and 

the  day  of  185,  at  ,  this  plaintiff 

rendered  services  to  the  defendant,  at  his  request,  (a)  as  architect, 
in  forming  and  drawing  plans,  and  making  estimates  for,  and 
superintending  the  erection  of  a  dwelling-house  to  be  known 
as  Xo.       in  street  for  which,  the  defendant  promised  to 

pay  [so  much  as  the  same  should  be  reasonably  worth. 

II.  That  the  same  w^ere  reasonably  worth]  dollars, 

•which  sum  became  due  therefor  on  the  day  of 

185  ,  bnt  no  part  thereof  has  been  paid,  [except,  &c.  (b)],  and 
the  defendant  is  now  justly  indebted  to  the  plaintiff  there- 
for in  the  sum  of  dollars. 

Wherefore,  &c. 

6.  By  Proprietors  of  a  Newspaper,— for  Advertising. 
No.  70. 

I.  That  these  plaintiffs,  at  the  times  hereinafter  mentioned, 
w-ere  the  proprietors  and  publishers  of  the  daily  newspaper 
known  as  "The  ,"  published  in. 

II.  That  on  the  day  of  185  ,  [or  if  there 
were  several  insertions,  between  the             day  of 

185  ,  and  the  day  of  185  ,j  these  plaintiffs 

rendered  services  to  the  defendant  at  his  request  (c)  in  publish- 
ing in  their  said  newspaper  the  advertisements  of  the  defend- 


(a)  SeoFormM.  74:,  note  (r). post,  (c)  See   Form  No.   74,   note    (r), 
108.  post  108.     If  the  charges  are  a  matter 

(b)  See   Form  No.    32,    note   Qi),  of  account,  state  it  as  in  Form  No. 
ante  35  ;  and  Form  No.  50,  note  (y),  66,  ante  102. 

ante  79. 
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For  services  and  disbursements  of  Advertising  Agents. 

ant,  for  which  lie  promised  to  pay  [so  much  as  thej  should  be 
reasonably  worth. 

III.  That  the  same  were  reasonably  worth]  the  sum  of 
dollars,  which  sum  became  due  (d)  therefor  on  the  day 
of                       185  . 

IV.  That  on  said  day  [or,  on  the  day  of 

185     ,j  at  ,  payment  (e)  of  the  same  was  duly 

demanded  from  the  defendant  by  these  plaintiffs,  but  no  part 
of  the  same  has  been  paid  [except,  &c.  (f)],  and  the  defendant 
is  now  justly  indebted  to  these  plaintiffs  therefor  in  the  sum 
of  dollars  with  interest  from  the  day  of 

185  . 

Wherefore,  &c. 

7.  £y  Advertising  Agent,— for  Services  and  Disbursements. 

No.  71. 

I.  That  at  the  times  hereinafter  mentioned  the  defendants 
were  partners,  doing  business  in  the  city  of  New  York  under 
the  firm-name  of  Y.  Z.  &  Co.  (g) 

II.  That  between  the  day  of  185  ,  and 
the  day  of  185  ,  at  ,  this 
plaintiff  rendered  services  to  the  defendants  at  their  request  (h) 
in  causing  the  defendants'  advertisements  of  their  business  to 
be  inserted  in  the  following  named  newspapers  and  periodicals  ; 
\names  of  papers']. 

III.  That  this  plaintiff,  for  such  insertions,  paid  to  the  use 
of  the  defendants,  and  at  their  request,  the  sura  of 

dollars,  the  amount  of  which  payments,  together  with  a  reason- 


{d)  See  note  (r),  supra.  is  likely  to  be  drawn  in  question  it 

(«)  See  note  (s),  supra.  will  sometimes  be  better  to  aver  the 

(/)  See  Form  No.  32,  Tiote  (A),  fact  distinctly.    See  Oechs  ».  Cook, 

ante  55  ;  and  Form  No.  50,  note  {y),  3  Duer,  161. 

ante  79.  (A)  See  note  (r),  infra. 

-  (g)  Where  the  fact  of  a  partnership 
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For  services  of  Clerk  or  other  Employee. 


able  sum  for  said  services,  the  defendants  promised   to  pay 
this  plaintiff,  (i) 

IV.  That  such  services  were  reasonably  worth  the  sum  of 
dollars,  wliich  sum,  with  the  amount  of  said  disburse- 
ments, became  due  on  the  day  of  185  ,  but 
no  part  thereof  has  been  paid  [except,  &c.  j,  and  the  defendant 
is  now  justly  indebted  to  the  plaintiff  therefor  in  the  sum  of 
dollars. 
"Wherefore,  &c. 

8.  By  a  Cleric,— fur  Salary. 
>   No.  72. 

I.  That  between  the  day  of  185  ,  and 

the  day  of  185  ,  at  the  city  of  Albany,  this 

plaintiff  rendered  services  to  the  defendant  at  his  request  ( j) 
as  clerk  of  the  defendant  in  and  about  the  business  of  the 
defendant,  fur  the  space  of  months,  for  services  which  the 

defendant  promised  to  pay  [so  much  as  they  should  be  reason- 
ably worth. 

n.  That  said  services  were  reasonably  worth]  dollars, 

which  sum  became  due  therefor  on  the  day  of 

185  . 

III.  That  on  said  day  [or,  on  the  day  of  185  ,J 

at  ,  payment  of  the  same  was  duly  demanded  (k) 

from  the  defendant  by  this  plaintiff,  but  no  part  thereof  has 
been  paid  [except,  &c.  (1)],  and  the  defendant  is  now  justly 
indebted  to  this  plaintiff  therefor  in  the  sum  of  dollars, 

with  intei-est  thereon  from  the  day  of  185  . 

Wherefore,  &c. 


(i)  If  the  contract  was  in  writing,  {h)  See  Form  No.   83,   note  (re), 

as  is  usual  in  large  transactions,  it  ante  57. 

should  be    specially  pleaded.      See  {I)  See  Form  No.  82,  note  (A),  ante 

note  (m),  supra  ;  and  note  (y),  infra.  55  ;  and  Form  No.  50,  note  (y),  ante 

(j)  See  rwte  (r),  infra.  79. 
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F(ir  wages  generally.  For  work  and  materials.  Eequest  necessary. 

9.  By  a  Hired  Servant^— for  Wages. 
No.  73. 

That  between  tlie  day  of  185  ,  and  the 

day  of  185  ,  at  the  city  of  Albany,  this 

plaintiif  rendered  services  to  the  defendant  at  his  request  (m) 

as  the  hired  servant  of  the  defendant  for  the  space  of 

months,  for  which  the  defendant  promised  to  pay  the  sum  of 

dollars  per  month;  and  that  tlie  sum  of 
dollars  became  due  therefor  on  the  day  of 

185  ,  but  no  part  of  the  same  has  been  paid  [except  &c.  (n)], 
^  ,and  the   defendant  is  now  justly  inltebted  to  this  plaintiff, 
therefor  in  the  sum  of  dollars,  (o)  _ 

Wherefore,  &c.  ,  ^  y 

10.  On  an  Account  for  Work  and  Materials,  (p) 

No.  74. 

That  on  the  day  of  185  ,  the  defendant 

was  indebted  to  this  plaintiff  in  the  sum  of  dollars 

on  an  accoimt  for  the  services  of  this  plaintiff  [and  bis  serv- 
ants] rendered  to  the  defendant  (q)  at  his  request  (r)  at  the 


(m)  See  note  (r),  infra.  plead  the  agreement  specially.     See 

(n)  See  Form  No.  82,  note{h),  ante  note  (m),  supra;  and  Forma  No.  75 

55  ;  and  Form  No.  50,  note  (y),  ante  and  76  and  notes. 
79.  (r)  The  fact  that  the  plaintiff  has 

(o)  If  interest  is  claimed  state  de-  rendered  valuable  services  to  the  de- 
mand of  payment  as  in  Form  No.  65.  fendant  for  which  the  defendant  has 

ip)  See  notes  and  authorities   to  refused  to  pay  him,  constitutes  no 

Form  No.  35,  7iote  (s),  ante  58.  cause  of  action.    The  services  must 

{q)  If  the  services  were  rendered  have  been  rendered  in  pursuance  of 

pursuant  to  a  written  agreement,  it  an  agreement  express  or  implied  that 

will  in  many  cases  be  necessary  to  they  were  to  be  paid  for.     Maltby  ii. 
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Statement  of  services  in  the  Account. 


town  of  ,  in  [/ie?'<?  indicate  hriefiy  the  nature  of  the  services, 
e.  g.,  in  painting  the  house  of  the  defendant  in  said  town,  or, 
in  making  a  carriage  for  the  defendant,  or,  in  repairing  the 
machinery  in  the  mill  of  the  defendant  in  said  town,] 
and  for  materials  and  other  necessary  things  (s)  furnished  by 
this  plaintiff  in  and  about  said  work,  and  the  like  request, 
which  sum  became  due  to  him  therefor  from  the  defendant 
on  the  day  of  185  ,  (t)  but  no  part  thereof 

has  been  paid. 
Wherefore,  &c. 


Harwood,  13  Bart.,  473  ;  Livingston 
13.  Ackeston,  5  Cow.,  531 ;  "Williams 
V.  Hutchinson,  3  Comgt,  312;  Griffin 
11.  Potter,  l-L  Wend.,  209;  Brunnerc. 
Stout,  Bard.,  (Kentucky,)  22.5 ;  Win- 
ston v.  Francisco,  2  WasJi.,  (Virginia,) 
187;  Lee  ii.  Welch,  2  Stnt.,  798;  1 
Selw.  N.  P.,  43 ;  and  cases  infra. 
And  where  a  promise  to  pay,  made 
subsequent  to  the  completion  of  the 
services,  is  shown,  it  must  also  be 
shown  that  the  services  were  rendered 
at  the  defendant's  request.  Barthol- 
omews. Jackson,  20/oAns.,28;  Frear 
v.  Hardenbergh,  5  ib.,  272  ;  Force  v. 
Haines,  2  Earr.,  (New  Jersey,)  38S ; 
Parker  e.  Crane,  6  Wend ,  647  ;  Com- 
stock  v.  Smith,  7  Johns.,  87 ;  Hayes 
V.  Warren,  2  Stra.,  938;  Lampleigh 
V.  Brathwait,  1  SmUVs  Leading  Gas. 
67,  and  note. 

(s)  A  distinction  is  to  be  observed 
between  a  contract  to  sell  goods  then 
in  existence,  and  a  contract  for  mak- 
ing and  delivering  goods  not  in  exist- 
ence.     Crook  shaTik  v.    Burrell,    18 


JoTins.,  68,  and  cases  there  cited. 
Where  the  person  ordering  the  goods 
refuses  to  take  them  when  made,  it 
has  been  held,  that  the  maker  may 
deliver  to  a  third  party  with  notice 
to  the  defendant  and  sue  for  goods 
sold,  (Bement  v.  Smith,  15  Wend., 
498,)  or  he  may  sue  on  the  contract 
for  damages  for  its  breach,  (but  in 
these  cases  the  statute  of  frauds  may 
defeat  the  claim,)  or  he  may  sue  for 
work  done  and  materials  furnished. 
Cooper  v.  Elston,  7  T.  R,  14 ;  Ron- 
deau V.  Wyatt,  2  E.  Blaclat.,  63  ; 
Sewall  V.  Fitch,  8  Goto.,  215 ;  Prince 
V.  Down,  2  E.  D.  Smith's  G.  P.  R, 
625.  And  it  has  been  held,  that  the 
plaintiff  cannot  recover  on  account 
for  goods  sold,  upon  proof  of  materials 
found  by  him,  and  used  in  services 
rendered.  Collerell  o.  Appsey,  6 
Taunt.,  322. 

(t)  If  interest  is  claimed,  close  this 
paragraph  here,  and  add  paragraph 
II  from  Form  No.  65. 
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Avermeut  of  execution  of  epecialty. 


Delivery  -when  implied. 


11.  On  a  Special  Contract,  com/pletely  fulfilled. 

No.  75. 

I.  That  on  the  day  of  185  ,  at  ,  (u) 

the  defendants  executed  in  writing  under  their  hands  and 
seals  (v)  and  delivered  (w)  to  this  plaintiff,  a  contract  (x)  with 
this  plaintiff  in  writing,  of  which  the  following  is  a  copy,  (y) 


(m)  The  time  and  place  of  mak- 
ing the  contract  should  be  stated.  1 
cut.  PI,  313. 

(«)  The  words  "  witness  our  hands 
and  seals,"  and  the  "  Locus  Sigilli  " 
in  the  copy  of  the  instrum'ent  set 
forth,  did  not  before  the  code  supply 
the  place  of  an  averment  that  the 
instrument  was  sealed ;  (Cabell  «. 
Vaughan,  1  Saund.,  291,  note  1 ;  1 
Chitty'sPl,  109,  811 ;  Van  Santwood 
V.  Sandford,  12  Johns.,  197  ;  Macomb 
V.  Thompson,  14  ib.,  207 ;  Stanton  v. 
Camp,  iBari.,  274 ;)  although  certain 
words  of  art,  e.  g.,  "indenture," 
"  deed,"  "  writing  obligatory,''  were 
held  to  import  a  seal.  Cabell  d, 
Vaughan,  1  Saund.,  291,  note  1,  and 
cases  there  cited;  and  1  ib.,  320, 
note  3. 

(w)  It  has  long  been  settled  that  an 
averment  that  a  party  covenanted  by 
his  deed  or  other  sealed  instrument 
imported  a  delivery,  and  that  a  dis- 
tinct averment  of  delivery  was  not 
necessary  unless  the  time  was  mate- 
rial. Cro.  Miz.,  178 ;  Oro.  Jac,  420  ; 
2  Ld.  Eaym.,  1538 ;  Tomkins  ». 
Corwin,  9  Cow.,  255;  Cecil «.  Butcher, 
2  Jac.  &  W.,  571;  Brinkerhoff  v. 
Lawrence,  2  Sandf.  Gh.  JR.,  400  ;  and 
see  Form  No.  77,  rwte  (s),  post 
117. 


(a;)  It  is  only  the  actual  and  exist- 
ing contract,  that  should  be  pleaded. 
And  if  a  former  contract  has  been 
wholly  superseded  by  a  subsequent 
contract,  the  latter  alone  should  be  set 
forth.  Thus  where  the  complaint 
averred  that  the  parties  entered  into 
an  agreement  in  writing  in  May,  1841, 
for  the  construction  by  the  plaintiff 
of  about  fifty  miles  of  the  defend- 
ant's road,  and  after  setting  forth 
this  "  memorandum  of  agreement," 
proceeded  to  state  that  it  "was 
afterwards  modified,  amended,  and 
enlarged  by  the  parties,"  and  in  lieu 
thereof  "  a  final  contract "  under 
the  same  date  and  ratified  and  ap- 
proved by  the  defendants,  in  February 
1842,  was  executed  by  the  parties, 
which  final  contract  was  then  set 
forth, — it  was  held,  upon  the  defend- 
ants' motion,  to  strike  out  the  matter 
relating  to  the  first  contract. 

That  by  the  terms  of  the  complaint 
the  first  contract  ^as  functus  officio, 
and  could  not  form  the  basis  of  any 
cause  of  action,  and  must  be  struck 
out.  Supreme  Ct.  Sp.  T.,  1857; 
Chesbrough  v.  The  New  York  & 
Erie  Railroad  Company,  13  Sow.  Fr. 
R,  557. 

(y)  See  Code,  §  162,  ante  7.  A 
complaint  on  a  special  contract  should 
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Ill 


Averment  of  performance. 


Breach. 


\Gopy  of  Contract?^ 
II.  That  thereafter  and  before  the  day  of 

185  ,  this  plaintiff  duly  performed  all  the  conditions  thereof 
on  his  part,  (z) 

lU.  That  on  the  day  of  185  ,  at  , 

payment  of  the  sura  of  dollars  in  said  contract 

mentioned  was  duly  demanded  (a)  of  the  defendants  by  this 
plaintiff  but  no  part  of  the  same  has  been  paid  (b)  [except, 
&C.J,  and  the  defendants  are  now  justly  indebted  therefor  to 
this  plaintiff  in  the  sum  of  dollars,  with  interest 

from,  &c. 

Wherefore,  &c. 


set  out  its  provisions  either  in  form 
or  legal  effect,  and  allege  performance, 
or  state  facts  which  warrant  a  depart- 
ure from  the  terms  of  the  contract 
if  they  have  not  been  duly  performed. 
Brown  «.  Colie,  1  E.  D.  Smith's  C. 
P.  R.,  265. 

(s)  This  is  a  sufficient  averment  of 
performance.  Code,  §  162,  ante  7. 
But  where  the  plaintiff  does  not  thus 
aver  performance  in  the  mode  author- 
ized by  §  162,  but  undertakes  to  set 
forth  the  facts  showing  performance, 
he  will  be  held  to  aver  them  with  the 
certainty  required   by  the  rules   of 


pleading  before  the  Code.  Hatch  «. 
Peet,  23  Barb.,  575. 

(a)  Demand  need  not  be  averred 
in  such  an  action  except  where  it  is 
necessary  to  charge  the  defendant 
with  interest. 

(6)  The  complaint  should  aver  a 
breach  on  the  part  of  the  defendant 
unless  the  contract  be  "an  instru- 
ment for  the  payment  of  money  only," 
and  the  complaint  be  drawn  in  com- 
pliance with  the  last  clause  of  sec- 
tion 162.  Keteltas  v.  Myers,  1  Ab- 
botts' Pr.  B.,  403. 
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COMPLAINTS. 


Modifications  of  a  written  contract. 


Performance  of  a  modified  contract. 


12.  On  a  special  Contract,  Modified  ly  Parol  (c),  with  Claim 
for  Extra  Worh. 

No.  76. 

First.  For  a  first  cause  of  action,  (d) 

I.  [State  the  execution  of  the  written  contract,  and  set  out 
a  copy  as  in  paragraph  I.  of  Form  Wo.  75.] 

IT.  And  this  plaintiff  further  states  that  thereafter  and 
before  tHe  day  of  185  ,  he  duly  performed  all 

the  conditions  thereof  on  his  part  (e)  except  that  (f)  he  did 


(c)  The  student  may  be  reminded 
that  while  parol  evidence  is  not  ad- 
missible to  contradict  or  vary  the 
terms  of  a  written  contract,  a  writ- 
ten contract  may  be  subsequently 
modified  by  parol.  The  rule  ex- 
cluding parol  evidence  is  not  in- 
fringed by  admitting  such  evidence 
to  prove  a  new  and  distinct  agree- 
ment, upon  a  new  consideration, 
whether  made  as  a  substitute  for 
the  old,  or  in  addition  to  it ;  or  to 
prove  an  agreement  additional  or 
supplelory  to  the  original  one  ;  or  to 
prove  that  the  time  of  performance 
was  enlarged ;  and  the  like,  1  Oreenl. 
Ev.,  §§  303,  304. 

((f)  See  note  (Jc),  infra,  and  Form. 
No.  61,  note  (u),  ante  93. 

(«)  See  note  (y),  supra.  In  the 
case  of  a  contract  subsequently  modi- 
fled,  we  conceive  tha?;  the  plaintiff 
may  plead  in  either  of  two  ways : 
first,  he  may  set  forth  the  contract  not 
in  Jicec  verba,  as  originally  written, 
but  according  to  legal  effect  as  modi- 


fled,  and  then  aver  that  he  ' '  has  duly 
performed  all  the  conditions  thereof 
on  his  part ;"  or  second,  he  may  set 
forth  a  copy  of  the  contract  as  written, 
and  then  state  that  he  has  duly  per- 
formed, &o.,  all  the  conditions  there- 
of on  his  part,  except  that  in  certain 
points  it  was  subsequently  modified, 
and  that  in  those  points  he  fulfilled 
it  according  to  the  modifications.  It 
is  held,  that  where  the  pleader  does 
not  adopt  the  method  of  averring 
performance  authorized  by  section 
162,  he  will  be  held  to  the  strictness 
required  by  the  old  rules  of  pleading 
performance  of  conditions.  Hatch  v. 
Peet,  23  Bari.,  575.  But  it  seems  to 
be  a  fair  construction  of  this  section 
to  consider  the  pleader  entitled  to 
aver  in  this  way  performance  of  all 
the  conditions  performance  of  which 
he  wishes  to  aver,  and  to  st^te  as 
exeptions  those  conditions  per- 
formance of  which  he  does  not  wish 
to  aver,  together  with  his  excuse  for 
non-performance  of  them.     Such  is 
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On  a  Special  Contract,  with  modifications. 


at  the  request  of  the  defendants  cover  the  roof  of  the  build- 
ing in  the  above  contract  mentioned,  with  slate  instead  of 
shingles,  for  which  the  defendant  promised  to  pay  a  reason- 
able sum  (g)  in  addition  to  the  price  named  in  said  contract ; 
and  that  at  the  like  request  he  omitted  to  put  blinds  upon  the 
rear  of  the  building,  on  the  agreement  with  the  defendants 
that  a  reasonable  deduction  should  be  made  from  the  price 
named  in  said  contract  for  such  omission  ;  and  that  by  the  con- 
sent of  the  defendant  the  time  for  completing  said  work  was 
extended  for  one  month  after  the  day  named  in  said  contract, 
to  wit,  to  the  day  of  18  >  ,  on  which  day 

the  whole  of  said  work  was  by  this  plaintiff  completed. 

III.  That  the  sum  of  dollars  is  a  reasonable  payment 

to  be  made  in  addition  to  the  price  named  in  said  contract, 
for  covering  said  roof  with  slate  instead  of  shingles. 

lY.  That  the  sum  of  dollars  is  a  reasonable  deduc- 

tion to  be  made  from  the  price  named  in  said  contract  for  the 
omission  to  put  blinds  upon  said  building. 


the  form  given  above,  but  the  practi- 
tioner will  not  follow  it  without  ob- 
serving that  it  may  be  objected  to  it 
that  in  one  sense  it  does  not  literally 
comply  with  the  requirements  of 
section  162  in  that  it  does  not  aver 
performance  of  all  the  conditions. 
The  objection  does  not  commend 
itself  to  our  view,  but  we  do  not  find 
that  it  has  been  passed  upon. 

For  the  old  rules  for  averring  per- 
formance of  conditions  precedent, 
see  1  Ghitt.  PI.  ed.  1828,  283.  Hatch 
».  Peet,  Monroe  Oen.  T,  23  Barl.,  575. 

Where  the  plaintiff  does  not  rely 
on  performance  of  a  condition  pre- 
cedent, but  on  facts  excusing  non- 
performance,   he    should    aver    the 

8 


excuse,  stating  the  particular  circum- 
stances which  constitute  it.  Under 
an  averment  of  performance,  evidence 
of  facts  excusing  non-performance  is 
not  admissible.  Oakley  v.  Morton,  1 
Kern.  26  ;  Holmes  v.  Holmes,  5  Seld., 
526,  and  cases  cited ;  Crandall  ®. 
Clark,  T^arJ.,  169  ;  1  Ghitt.  PI,  284. 

(/)  See  note  (h),  infra.  These  de- 
viations from  a  supposed  contract  ar? 
given  as  illustrations  of  the  method 
of  stating  the  modifications,  and  the 
performance  of  the  contract  as  modi- 
fied. 

(g)  If  the  promise  was  to  pay  a 
certain  sum  or  at  a  certain  rate,  state 
the  sum  here  and  omit  paragraph  HI, 
and  so  of  the  next  averment. 
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COMPLAINTS. 


Demand. 


Count  for  extra  work. 


day  of 


185  ,  at 


Y.  That  on  the 

payment  of  the  sum  of  dollars,  being  the  balance 

due  on  said  contract  after  making  such  allowance  and  such 
deduction,  was  duly  demanded  of  the  defendants  by  this 
plaintiff,  but  no  part  thereof  has  been  paid  (h)  except,  &c.  (1)], 
and  the  defendants  are  now  justly  indebted  to  the  plaintiff 
therefor  in  the  sum  of  dollars,  with  interest  from  the 

day  of  185  .  ( j) 


Second.  And  for  a  second  cause  of  action,  (k) 

I.  This  plaintiff  further  states  that  between  the  day 
of  185  ,  and  the  day  of  185,  at  , 
he  rendered  further  services  to  the  defendants  at  their  re- 
quest (1)  in  [here  state  extra  work  done,  and  materials  furnished 
therefor'],  for  which  the  defendants  promised  to  pay  (m)  so 
much  as  they  should  be  reasonably  worth. 

II.  That  the  same  are  reasonably  worth  dollars, 
which  sum  became  due  therefor  on  the            day  of 


(A)  The  coioplaint  must  aver  a 
breach,  unless  it  is  on  "  an  instru- 
ment for  the  payment  of  money 
only,'' and  follows  the  form  prescribed 
in  the  latter  clause  of  section  162. 
See  note  (b),  supra.  The  averment 
of  a  demand  may  be  omitted  wher- 
ever no  demand  is  necessary  as  the^ 
foundation  of  the  breach,  except 
where  it  is  desired  to  prove  a  demand, 
to  charge  the  defendant  with  interest. 

(i)  See  Form  No.  50,  note  (y),  ante 
79. 

( j)  See  note  (o),  infra. 

(k)  Whether  extra  work  is  to  be 
stated  as  a  separate  cause  of  action 
or  not  must  depend  upon  thp  circum- 
stances of  the  case.    If  it  was  done 


as  a  consequence  of  a  modification  of 
the  contract  it  is  to  be  treated  as  done 
under  the  contract,  and  forming  one 
cause  of  action  with  other  work  done 
under  the  contract.  If  it  was  done 
in  addition  to,  but  independently  of 
the  written  contract,  it  is  more  prop- 
erly to  be  treated  as  a  second  cause  of 
action,  based  upon  an  independent 
verbal  contract.  Where  the  extra 
work  is  matter  of  account,  it  wiU  be 
better  to  use  Form  No.  74,  as  a  state- 
ment of  this  cause  of  action. 

(Z)  See  Form  No.  74,  note  (r),  ante. 

(m)  If  the  sum  was  agreed  on,  omit 
the  next  fourteen  words,  making  but 
one  paragraph  of  the  statement  of  this 
second  cause  of  action. 
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Analysis  of  Section  VII. 


185  ,  (b)  but  no  part  thereof  has  been  paid,  and  the  defend- 
ants are  now  justly  indebted  to  this  plaintiff  therefor  in  the 
sum  of  dollars.  (O) 


Wherefore,  &c. 


SEOTIOSr   VII. 
Complaints  on  Negotiable  Promissory  Notes,  (p) 

I. — Payee  against  Makee. 

1.  On  a  note  payable  at  a  certain  time  after  date  ;  setting  out 

a  copy  of  the  note. 

2.  On  the  same  ;  another  form,  pleading  legal  effect  of  the 

note. 

3.  On  a  note  payable  at  a  certain  time  after  sight. 

4.  On  two  notes,  one  having  been  partly  paid. 
6.     On  a  note  signed  by  attorney  in  fact. 

6.  On  a  note  wrongly  dated. 

7.  On  a  note  made  by  partners. 

8.  On  the  same ;  another  form,  averring  partnership  of  the 

makers. 

9.  By  partners,  on  a  note  payable  to  the  order  of  their  finn 

name. 

10.  By  a  surviving  partner,  on  a  note  payable  to  the  order  of 

his  late  firm. 

11.  By  payee  against  surviving  maker. 


(»)  The  complaint  must  show  in  more  definite  and  certain.    Clark  v. 

some  way  that  the  debt  became  due  Parley,  3  Buer,  645. 
before  the  commencement  of  the  ac-  (^)  The  Forms  in  this  section  are 

tion.     Allen   ».  Patterson,   3  Seld.,  also  appropriate  for  notes  drawn  with- 

476.  out  the  words  "  or  order,"  "  or  bear- 

(o)  A  complaint  stating  two  causes  er,"  or  the  like.    The  statute  3  and  4 

of  action  must  show  how  much  is  Anne,  ch.  9,  §  1,  provided  that  all 

claimed  upon  each.     If  it  do  not,  it  notes  in  writing  whereby   any  per- 

may  be  required  to  be  amended  in  son  should  promise  to  pay  to  any 

this  respect  by  a  motion  to  make  it  other  person  or  persons,  his,  her,  or 
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Analysis  of  Section  VII. 


12.  By  a  manufacturing  corporation  formed  under  the  general . 

act,  payees,  against  a  foreign  corporation,  makers. 

13.  By  a  receiver,  payee,  against  partners,  makers. 

1 4.  By  the  treasurer  of  an  unincorporated  company,  on  a  note 

payable  to  the  former  treasurer  of  the  company. 
II.  — Indoksise  against  Maker. 

1.  First  indorsee  against  maker, 

2.  Second  or  later  indorsee  against  maker. 

3.  First  indorsee  against  maker,  on  note  payable  to  the  maker's 

order,  and  by  him  indorsed  to  the  plaintiff. 

III. — Indoksek  against  Indorsee. 

1.  First  indorsee  against  payee,  indorser. 

2.  Remote  indorsee  against  indorser,  on  note  made  by  partners, 

pleaded  according  to  legal  effect. 

3.  Indorsee  against  indorser ;    non-presentment  excused  be- 

cause the  maker  could  not  be  found. 

4.  Indorsee  against  indorser  who  has  waived  notice. 

IV. — Indorsee  against  Maker  and  Indorsee. 

1.  First  indorsee  against  maker  and  payee,  indorser. 

2.  Eemote  indorsee  against  maker,  first  indorser,  and  a  later 

indorser. 

3.  Indorsee  against  maker  and  indorser,  on  a  note  payable  on 

demand. 
V. — Payee  against  Maker  and  Indorsee. 

Payee  having  parted  with  full  value  on  the  faith  of  the  indorse- 
ment. 


their  order,  or  unto  bearer,  any  sum  Smith    v.    Kendall,    6    T.  S.,   123, 

of  money,  &c.,  should  be  construed  and    cases    cited    arg.      The    New 

to  be  payable  to  any  such  person  or  York    statute    is    substantially    the 

persons  to  whom  the  same  was  made  same  with  that  of  England,  and  the 

payable,  &c.,  &c. ;  and  gave  an  action  English  decisions  to  the  above  effect 

upon  such  note  to  the  persons  to  have  always  been  recognized  as  appli- 

whom  it  was  made  payable.     It  was  cable  here.    Downing  v.  Backenstoes, 

early  held  that  a  written  promise  to  3  Cai.  137 ;  The  Goshen  and  Minisink 

pay  "  to  W.  B.,"  without  adding  "  or  Turnpike  Co.  «.  Hurtin,  9  Johns.,  217. 

order,"  or  "  or  bearer,"  was  a  prom-  For  complaints  on  notes  payable  in 

issory  note  within  the  statute.    Bur-  chattels  and  the  like,  see  Section  x., 

chell  V.  Slocock,  2  Ld.  Saym.,  1545  ;  poet. 
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Complaint  under  Section  162. 


I.     Payee  against  Maker. 

1.    On  a  Note  fay  able  at  a  Certain  Time  after  Date,  Setting 
out  a  Copy  of  the  Note,  (q) 

No.  77. 

I.  That  on  tlie  7th  day  of  April,  1854,  the  defendant 
\niaTcer]  made  (r),  and  delivered  (s)  to  this  plaintiff  his  promis- 
sory note  in  writing,  of  whicli  the  following  (t)  is  a  copy  :  (u) 


(q)  This  metliod  of  pleading  "  an 
instrument  for  the  payment  of  money- 
only,"  authorized  by  sec.  162  of  the 
Code  (ante,  7),  although  the  most  con- 
venient in  general,  is  not  obligatory. 
The  pleader  may  still  set  out  the  in- 
strument according  to^its  legal  eflfect. 
See  Forma  No.  78,  and  notes. 

(r)  A  complaint,  although  drawn 
under  action  162,  should  nevertheless 
aver  that  the  maker  made  the  note. 
Price  «.  McClare,  3  AUotW  Pr.  £., 
253,  and  cases  there  cited  ;  Bank  of 
Geneva  v.  Gulick,  8  ffow.  Pr.  R.,  51. 
But  to  the  contrary  is  Roberts  v. 
Morrison,  11  N.  Y.  Leg.  Ols.,  60 ; 
and  Marshall  «.  Rockwood,  12  How. 
Pr.  R,  452. 

(s)  The  mere  execution  of  a  note 
without  a  delivery  constitutes  no  con- 
tract. Marvin  v.  McCuUum,  20  Johns. 
288  ;  Powell  «.  Waters,  8  Cow.,  669 ; 
Bank  of  Rutland  v.  Buck,  5  Wend., 
66.  It  is  usual  and  proper,  therefore, 
to  aver  a  delivery  {Ghitty  on  Bills, 
552 ;  Edwards  on  Bills,  671) ;  but  it 
has  been  held  that,  as  against  the 


maker,  an  averment  of  delivery  by 
him  is  not  essential  in  a  complaint 
under  section  162  of  the  Code  (ante 
7),  Sp.  T.,  1854,  Chappel  v.  Bissell, 
10  How.  Pr.  R,  274  ;  Sp.  T.,  1855, 
Marshall  v.  Rockwood,  12  How.  Pr. 
R.,  452  ;  Peets  v.  Bratt,  6  Barb.,  662. 
In  an  unreported  case,  Mr.  Justice 
Clerke  refused  to  strike  out  as  frivol- 
ous a  demurrer  to  a  complaint  which 
omitted  this  averment.  But  in  Rus- 
sel  ■».  Whipple  (2  Cow.,  536),  judg- 
ment for  the  plaintiff  was  given  on 
such  a  demurrer  as  frivolous.  And 
see  note  (g)  infra;  and  see,  as  to 
where  delivery  may  be  implied, 
Purdy  v.  Vermilyea,  4  Seld.,  346 ;  and 
see  note  (g)  infra,  and  Form  No.  89, 
note  (d),  post,  133. 

(i!)  Under  the  old  practice  stricter 
proof  was  required  of  an  instru- 
ment if  pleaded  in  Jicec  verta,  than  if 
pleaded  according  to  its  legal  effect. 
This  rule  seems  to  have  been  abolished 
by  the  Code. 

(v)  Where  the  action  is  on  an  in- 
strument written  in  a  foreign  Ian- 
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COMPLAINTS. 


Copy  of  the  note. 


Consideration. 


Plaintififs  ownership. 


"$300."  "Teot,  October,  11,  1854." 

"  Four  months  (v)  after  date  I  promise  to  pay  to  the  order 
of  G.  (w)  N.  Marshall  three  hundred  dollars,  value  received,  (x) 
(Signed)  "G.  G.  KOCKWOOD." 

n.  (y)  That  there  is  now  due  (z)  to  this  plaintiff  thereon, 


guage,  the  more  convenient  way  will 
be  to  plead  it  according  to  its  legal 
effect.  See  Forms  Nos.  78,  87,  and 
93.  But  if  the  pleader  desire  to  fol- 
low the  method  authorized  by  section 
162,  he  may  set  out  the  note  first  in 
the  original  to  meet  the  requirement 
of  that  section,  and  then  add  "  of 
which  the  following  is  a  translation," 
setting  out  a  translation  to  meet  the 
I'equirement  of  the  statute  that  plead- 
ings shall  be  in  the  English  language 
(2  Rev.  Stat.  275),  as  well  as  that  of 
the  common-law  principle,  that  the 
court  does  not  take  notice  of  the  mean- 
ing of  words  of  a  foreign  language. 

It  will  also  be  most  convenient  to 
plead  according  to  the  legal  effect, 
where  the  note  is  payable  to  the  order 
of  a  fictitious  person.  In  such  case, 
and  in  case  it  is  payable  to  the  maker's 
own  order,  it  is  in  law  payable  to 
bearer,  3  Eev.  Stat.  178;  Minet  v. 
Gibson,  1  M.  Blaclcst.,  569 ;  Masters 
V.  Barrel,  3  Car.  &  K.,  715  ;  Plets  v. 
Johnson,  3  EM,  112. 

(«)  See  note  (e)  infra. 

(w)  This  will  be  construed  to  mean 
the  plaintiff.  An  independent  aver- 
ment, that  G.  N.  Marshall  is  Gilbert 
N.,  the  plaintiff,  is  not  necessary, 
Sp.  T.,  1854,  Chappel  v.  Bissell,  10 
Sow.  Pr.  £.,  274;  ^.  T.,  1855, 
Marshall  v.  Rockwood,  12  ib.,  452. 

(x)  Formerly  no  consideration  need 
be  averred ;  it  was  saiAnone  need  be 


proved.  Bank  of  Troy  v.  Topping, 
13  Wend.,  657  ;  Goshen  Turnpike 
Company  ».  Hurtin,  9  Johns.,  217 ; 
Conroy  v.  "Warren,  8  Johns.,  Cas.^ 
259.  The  more  correct  statement 
would  be,  that  a  consideration  must 
be  proved,  and  that  this  is  done 
prima  facie  by  the  mere  production 
of  the  note  upon  the  trial.  See  Ben- 
son V.  Couchman,  1  Code  B.,  119  ; 
Hughes  «.  Wheeler,  8  Cow.,  77. 

(y)  I^  is  usual  to  insert  here,  "  that 
the  plaintiff  is  the  lawful  owner  and 
holder  of  said  note,  and  that  there  is 
now  due,"  &c.  This,  or  its  equivalent 
is  necessary  where  the  complaint  does 
not  otherwise  show  that  the  plaintiff 
is  the  owner  of  the  note.  But  where 
the  facts  before  stated  show  his  title, 
as  by  averring  that  it  was  drawn  to 
his  order,  or  indorsed  to  him  by  the 
payee,  it  is  superfluous  to  aver  that  he 
is  the  owner  and  holder.  Benson  v. 
Couchman,  1  Code  E.,  119;  Appleby 
■0.  Elkins,  2  Sanif.,  673  ;  S.  C,  2 
Code  E.,  80;  Taylor  v.  Corbiere,  8 
Eow.  Pr.  E.,  385 ;  Loomis  ■».  Dors- 
heimer,  8  ib.,  9  ;  The  Blank  of  Low- 
ville  «.  Edwards,  11  *.,  216;  Peets 
V.  Bratt,  6  Barb,  662.'  And  when 
the  plaintiff's  title  is  otherwise  shown, 
a  denial  that  be  is  the  lawful  owner 
and  holder  is  frivolous.  Catlin  v. 
Gunter,  1  Buer,  253,  and  eases  there 
cited  I  Fleury  v.  Roget,  5  Sand/.,  646. 

(2)  It  should  appear  from  the  com- 
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Statement  of  the  amount  due. 


Pleading  legal  effect. 


from  the  defendant,  (a)  the  sum  of  three  hundred  dollars,  with 
interest  (b)  from  the  14th  day  of  February,  1855. 
Wherefore,  &c. 

This  form  is  suppoi-ted  by  Ohappel  v.  Bissell,  10  JIow.  Pr. 
JR.,  2T4: ;  Marshall  v.  Edckwood,  12  ih.,  452  ;  Keteltas  v.  Myers, 
1  Ahbotis'  Pr.  E.,  403 ;  The  New  York  Floating  Derrick 
Company  v.  The  New  Jersey  Oil  Company,  3  Duer,  648  ;  And 
see  Esselstyn  v.  Weeks,  (Court  of  Appeals),  2  AUotts'  Pr.  B., 
272,  note. 


2.  On  the  same 


Another  Form.,  Pleading  Legal  Effect  of 
the  Note,  (c) 

No.  78. 


I.  That  on  the  day  of  185  ,  at  , 

the  defendant  [makerl  made  his  promissory  note  in  writing 
dated  on   that   day,   and  thereby   promised   to    pay  to   this 


plaint  that  the  note  is  already  due. 
If  the  contrary  appear,  the  complaint 
is  demurrible.  Waring  v.  Yates,  10 
Johns.,  119  ;  Lowry  «.  Laurence,  1 
Cai.,  69.  But  it  is  not  necessary 
that  the  complaint  allege  that  the  time 
for  payment  has  elapsed.  It  is  enough 
that  that  appears  by  reasonable  in- 
tendment. Peets  V.  Bratt,  6  Ba/rb., 
662  ;  Maynard  b.  Talcott,  11  ib.,  569. 

As  to  part  payments,  see  note  (f) 
infra. 

(a)  See  Code,  §  162,  ante,  7.  It  has 
been  held,  that  a  complaint  which, 
after  setting  out  the  note  and  plaint- 
iflfs  ownership,  simply  states  that 
there  is  due  the  plaintiff  the  sum 


claimed,  without  stating  that  it  is  due 
on  the  note  and  from  the  defendant, 
is  bad  on  demurrer.  Keteltas  v. 
Myers,  1  Abbotts'  Pr.  R,  403. 

(J)  Demand  of  payment  is  not 
necessary,  to  charge  the  maker  with 
interest.     See  note  (q)  infra, 

(e)  The  plaintiff  is  under  no  obli- 
gation to  draw  his  complaint  by  set- 
ting forth  a  copy  of  the  instrument, 
in  the  mode  authorized  by  section  162 
of  the  Code.  The  Mayor,  &c.  ■». 
Doody,  4  Abbotts'  Pr.  R,  127.  This 
form  will  be  found  most  convenient 
in  pleading  on  a  note  written  in  a 
foreign  language.  See  note  (u), 
supra. 
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COMPLAINTS. 


Variance  in  time. 


Averment  of  delivery. 


Breach. 


plaintiff  (d)  or  his  order  months  (e)  after  said  date  the 

Slim  of  dollars,  for  value  received,  (f)  and  delivered 

it  to  tliis  plaintiff,  (g) 

II.  (h)  That  said  note  las  not  been  paid  (i)  nor  any 
part  thereof  [except,  &c.  ( j)],  but  the  defendant  is  now  justly- 
indebted  to  him  thereon  in  the  sum  of  dollars,  with 
interest  from  the            day  of                    185  . 

Wherefore,  &c. 

This  form  is  supported  by  "White  v.  Joy,  3  Kern.,  83  ; 
Peets  V.  Bratt,  6  Barh.,  662,  and  cases  cited  under  Form 

m.  77. 

3.  On  a  JVbte  payable  at  a  Certain  Time  after  Sight. 
No.  79. 
I.  That  on  the  11th  day  of  October,  1854,  the  defendant 


(d)  A  complaint  pleading  a  note 
according  to  its  legal  effect  must  state 
a  payee,  otherwise  it  seems  it  is  de- 
murrible.    White  ■!).  Joy,  3  Kern.  83. 

(«)  In  Trowbridge  v.  Didier,  the 
Superior  Coart  held,  that  a  variance 
of  one  month  in  the  time  of  a  note 
described  was  properly  disregarded 
as  immaterial,  the  defendant  not  hav- 
ing been  misled.  4  Buer,  448.  Where 
no  time  of  payment  is  named  the  note 
is  due  immediately.  Thompson  «. 
Ketchum,  8  JoJim.,  189 ;  Gaylord  v. 
Van  Loan,  15  Wend.,  308;  Peets  v. 
Bratt,  6  Barb.,  662 ;  and  interest 
runs  from  date,  and  without  demand. 

(/)  It  is  usual  to  aver  a  consider- 
ation thus,  when  the  complaint  is  not 
drawn  under  section  162.  See  note 
(x),  supra. 


(g)  This  complaint  would  not  be 
bad  on  demurrer  for  omitting  the 
averment  of  delivery.  It  has  been 
held,  that  a  declaration  stating  that 
"  the  defendant  by  his  promissory 
note  promised  to  pay  the  plaintiff, 
or,"  &c.  implies  a  delivery  of  the  note. 
Churchill  v.  Gardner,  V  T.  R,  596  ; 
Chamberlain  v.  Hopps,  8  Verm.,  94 ; 
Peets  V.  Bratt,  6  Barb.,  662.  But  it 
is  usual  and  proper  to  aver  a  delivery, 
Ohitty  on  Bills,  552 ;  Edwards  on 
Notes,  671 ;  and  see  note  (s),  supra. 

(Ji)  See  note  {y),  supra. 

(i)  If  the  complaint  is  not  drawn 
under  section  162,  it  must  aver  a 
breach.  Keteltas  v.  Myers,  N.  Y. 
Common  Pleas  Gen.  T.,  1855,  1  Ab- 
botts' Pr.  P.,  403. 

(j)  See  Form  No.   32,  note  Qi), 
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Presentment  of  note  payable  after  sight.  Several  notes. 

[pnaker]  made  and  delivered  to  this  plaintiif  Lis  promissory 
note  in  writing  of  wliich  the  following  is  a  copy  : — 

"  nth  October,  1855. 
"Six  days  after  sight,  I  promise  to  pay  to  the  order  of 
G.  N.  Marshall  three  hundred  dollars,  for  value  received. 
"  (Signed)  G.  G.  EOCKWOOD."  (k) 

II.  That  on  the  first  day  of  November,  1855,  at  , 
said  note  was  duly  presented  to  the  defendant  \maher\  with 
notice  that  payment  was  required  according  to  the  terms 
thereof.  (1) 

III.  (m)  That  there  is  now  due  (n)  to  this  plaintiff  thereon, 
from  the  defendant  (o)  the  sum  of  three  hundred  doUarsj  with 
interest  from  the  9th  day  of  November,  1855. 

Wherefore,  &c. 

4.  On  Two  Notes,  One  having  been  Partly  Paid. 

No.  80. 

First.   For  a  first  cause  of  action,  (p) 

I.  That  on  the  7th  day  of  April,  1854,  the  defendant  \maker'\ 
made  and  delivered  to  the  plaintiff  his  promissory  note^in 
writing,  of  which  the  following  is  a  copy  : 

"  $1,500.  '  Kochester,  April  7,  1854. 

"  Three  months  after  date  I  promise  to  pay  to  the  order  of 

anU,  55  ;  and  Form  No.  50,  thote.,  (y),  a  condition  precedent.    See  2  Ghit. 

ante,  79.  Fl-,  134. 

(Jc)  See  authorities  to  Form  Wo.  It,         (m)  See  Form  No.  77,  note  (y), 

ante,  117.  ante.  118. 

(I)  Averment  of  presentment  of  a  (n)  See  note  (t),  infra. 

note  payable  on  demand  is  not  neces-  (o)  See  Form  No.   77,    note    (a), 

sary  to  charge  themaker,  even  though  ante,  119. 

it  be  payable  at  a  particular  place.  (p)  Several  notes  are  several  causes 

See  note  (q),  infra.  of  action,  and  must  be  separately  sta- 

But  in  a  note  payable  at  a  certain  ted.     Van  Namee  ■».  Peoble,  9  Eow. 

time  after  sight  the  above  allegation  Fr.  B.,  198 ;  Dorman  u.  Kellam,  4 

seems  necessary ;  for  "  sight "  is  then  Ablotts'  Pr.  B.,  202. 
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Demand  need  not  be  averred,  as  against  the  maker. 


J.   Chappell  fifteen  hundred  dollars  at  the  Rochester  City 
Bank,  (q)  with  interest,  value  received. 

"(Signed)  J.  W.  BISSELL."(r) 

II.  (s)  That  there  is  now  due  (t)  to  this  plaintiff  thereon, 
from  the  defendant  (u)  the  sum  of  seven  hundred  and  ninety- 
one  dollars  and  sixty-four  cents  (v)  with  interest  from,  &c. 

Second.  For  a  second  cause  of  action,  (w) 

I.  \^As  paragraph  I.  in  statement  of  the  first  cause  of  action.] 

II.  That  there  is  now  due  to  plaintiff,  thereon,  from  the 
defendant,  the  sum  of  fifteen  hundred  dollars  with  interest 
from,  &c. 

Wherefore  the  plaintiff  demands  judgment  against  the 
defendant  for  the  sum  of  two  thousand  two  hundred  and 
ninety-one  dollars  and  sixty-four  cents,  with  interest  on  seven 
hundred  and  ninety-one  dollars  and  sixty-four  cents  thereof 
from,  &c.,  and  with  interest  on  one  thousand  five  hundred 
dollars  thereof  from,  &c.,  together  with,  &c. 


(y)    In   a  complaint  against  the  (s)    See  Form  No.   77,   note  (]/), 

maker  of  a  note  payable  at  a  particu-  ante,  117. 

lar  .place,  even  though  it  be  by  its  (t)  The  plaintiff  is  not  in  any  case 

terms  payable  on  demand  there,  it  is  bound  to  set  out  payments  that  have 

not  necessary  to  aver  presentment  at  been  made  to  him.     See  Form  No. 

the  place  of  payment.     The  want  of  50,  note  (y)  ante,  79.     In  pleading 

such  presentment  must  be  set  up  by  on  an  instrument  for  the  payment  of 

the  dgfendant,  if  he  desires  to  avail  money  only,  under  section  162,  he  is 

himself  of  such  fact  and  of  his  rea-  not  required  even   to  refer  to  pay- 

diness  to  pay  there,  and    then  the  ments,  but  it  is  sufficient  to  state,  in 

defense  goes  not  to  the  cause  of  ac-  the  words  given  above,  the  balance 

tion,  but  to  damages  and  costs.   Wol-  remaining  due.     Chappell  v.  Bissell, 

cott  V.  Van  Santvoord,  17  John.,  248 ;  10  Mow.  Pr.  R.,  274. 

Caldwell  v.  Cassidy,    8    Cow.,   271  ;  {u)  See  Form  No.  77,  note  (a), 

Haxtun  ».  Bishop,  3  Wend.,  1 ;  Green  ante,  117. 

V.  Goings,  7  Barl.  652  ;    17  Mass.  (y)  The  statement  of  any  one  cause 

389;    Gay  v.  Paine,  6  Mow.  Pr.  P.,  of  action  should  show  how  much  is 

107;  Wallace  ®.  M'Connell,  13  Pet,  claimed  upon  that  cause  of  action. 

136.  See  Form  No.  61,  note  («),  ante,  94. 

(r)  See  authorities  to  Form  No.  77,  (w)  See  Formal  Parts  of  Pleadings, 

ante,  117.  Form  No.  1,  ante,  16. 
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Act  of  Agent — how  pleaded. 


5.  On  a  Note  signed  ly  Attorney  in  Fact. 
No.  81. 

I.  That  on  the  day  of  18S  ,  the  defendant 
[maker]  by  one  M.  N.,  his  attorney  in  fact,  duly  authorized 
thereto,  (x)  made  and  delivered  to  the  plaintiff  his  promissory 
note  in  writing,  of  which  tbe  following  is  a  copy  :  \_Copy  of 
the  note  and  signature  ly  attorney.] 

II.  That  there  is  now  due  to  this  plaintiff  thereon,  from 
the  defendant,  the  sum  of         dollars,  with  interest  from,  &c. 

Wherefore,  &c. 


{x)  The  question  often  arises, 
whether  an  act  done  by  an  agent 
should  be  pleaded  as  the  act  of  the 
principal,  or  whether  the  agency 
should  be  stated.  Where,  as  in  this 
case,  the  pleading  must  show  by  the 
copy  of  the  instrument,  that  the  act 
was  by  an  agent,  his  authority  should 
be  averred.  M'OuUough  v.  Moss,  5 
Den.  567.  In  other  cases  the  pleader 
has  often  his  election  to  state  the  act 
in  either  way.  See  Form  107,  note  (j). 

It  has  been  held,  that  in  the  com- 
mon counts  it  is  not  necessary  to 
state  that  the  defendants  acted  by  an 
agent,  but  that  an  averment  that 
the  act  was  the  act  of  the  defendants 
would  be  supported  by  proof  of  the 
act  of  their  agent :  Monroe  Qen.  T., 
1856,  Sherman  v  The  N.  Y.  Central 
Railroad  Company ;  22  Barb.,  239  ; 
and  in  Dolner  v.  Gibson,  New  TorTc 
Sp.  T.,  1850,  3  Code  B.,  158,  the 
words  in  the  complaint  showing  the 
agency  by  which  the  defendant  acted 
were  struck  out  on  motion,  as  setting 


forth,  not  a  pleadable  fact,  but  mere 
evidence.  In  that  case,  however, 
the  words  considered  objectionable 
did  not  simply  aver,  as  would  have 
been  proper,  that  the  plaintiff  sold  to 
the  defendant  by  his  agent  duly  au- 
thorized to  purchase,  but  averred  a 
sale  to  the  agent  setting  forth  the  ev- 
idence from  which  his  agency  and 
the  liability  of  the  defendant  as  prin- 
cipal were  to  be  inferred. 

In  St.  John  V.  Griffith  {New  Torh 
Sp.  T.,  1854, 1  AUotfs  Pr.  R,  39),  a 
motion  to  strike  out  an  averment 
that  the  defendant  acted  by  his 
agent  was  denied,  on  the  ground  that 
it  was  a  fact  necessary  to  be  stated. 
Ives  V.  Humphreys  (New  York  Com- 
mon Fleas,  Cen.  T.,  1851,  1  F.  D. 
SmitVs  R,  196)  was  an  action  of 
trespass,  where  two  of  the  defendants 
actually  committed  the  act,  and  a 
third  defendant  instigated  and  em- 
ployed them  to  do  it ;  and  the 
statement  of  the  fact  in  that  form 
was  deemed  to  be  more  proper  than 
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Mistake  in  date.  Act  of  partners. 

6.  On  a  Note  ■  Wrongly  Bated,  (y) 
No.  82. 

I.  That  on  the  first  day  of  January,  1857,  at  the  town  of 
Jamaica  the  defendant  made  his  promissory  note  in  writing, 
bearing  date  by  mistake  on  the  first  day  of  January,  1856, 
whereas  in  truth  it  was  intended  to  bear  date  on  said  first  day 
of  January,  1857,  and  thereby  promised  to  pay  this  plaintiff 
or  his  order  dollars,  days  after  said  first  day  of 
January,  1857,  for  value  received,  and  delivered  it  to  this 
plaintiff. 

II.  That  said  note  has  not  been  paid,  nor  any  part  thereof; 
but  the  defendant  is  now  justly  indebted  to  him  thereon  in 
the  sum  of  dollars,  with  interest  from,  &c. 

7.  On  a  Note  made  ly  Partners. 
No.  83. 

I.  That  on  the  day  of  j  185  ,  the  defendants 

made,  under  their  firm  name  (z)  of  Y.  Z.  &  Co.,  (a)  and  deliv- 
ered to  this  plaintiff  their  promissory  note  in  writing,  of  which 
the  following  is  a  copy :  \_Gopy  of  the  note.] 

would  have  been  an  averment  that  declaration   contained  no   averment 

all  of  the  defendants  entered,  &c.  that  the  defendants  were  partners,  or 

That  it  is  the  better  practice  to  that  they  acted  under  the  firm  name 

state   the  fact    that  the    defendant  in  making  the  note,  hut  it  was  aver- 

acted  by  an  agent,  see  also  2  Chitt.  red  that  they  "  made  their  note,"  &c., 

Fl,  117;  1  Wentw.,  845;   VoorMes'  "  their  own  proper  hands  and  names 

Code,  5th  ed.  199,  note  d.  being    thereto    subscribed    by    the 

(y)  See  Form  No.  78,  note  («),  ante,  name  and  description  of  John  and 

120,  and  2  Chitt.  Fl,  117.  George  Pease,"  it  was  hdd  that  proof 

(z)  That  this  is  a  sufBcient  aver-  that  one  of  the  defendants  signed  the 

ment  of  the  making  of  a  partnership  note  with  the  firm  signature  was  not 

note,  see  Wardell  v.  Pinney,  1  Wend,  sufficient  to  prove  the  contract   as 

217;  Vallett  v.  Parker,  6  II.,  615;  laid.     Pease  «.  Morgan,  7  Johns.  R, 

Mack  «.  Spencer,  4  lb.  411 ;  Bass  v.  468. 
Olive,  4  Campb.  78.    But  where  the  (a)  See  note  (e),  infra. 
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Partnership — wheo  it  should  be  averred.  Dormant  Partner. 

II.  That  there  is  now  due  to  this  plaintiff  thereon,  from  the 
defendants,  the  sum  of         dollars,  with  interest  from,  &c.  (b) 
Wherefore,  &c. 

8.  On  the  Same;  Another  Form,  averring  Partnership  of  the 

Makers. 

No.  84. 

I.  That  at  the  time  of  the  making  of  the  note  hereinafter 
mentioned  the  defendants  were  partners  doing  business  under 
the  firm  name  of  T.  Z.  &  Co.  (c) 

ir.  That  on  the  day  of  18     ,  the  defend- 

ants ^jnakersl  made  under  their  said  firm  name  of  Y.  Z.  & 
Co.,  (d)  and  delivered  to  this  plaintiff,  their  promissory  note  in 
writing,  of  which  the  following  is  a  copy  :  {Cojpy  of  the  note.] 

in.  That  there  is  now  due  to  this  plaintiff  thereon,  from 
the  defendants,  the  sum  of  dollars,  with  interest  from, 

&C.  (e) 

Wherefore,  &c. 

9.  £y  Partners,  (f )  on  a  Note  payable  to  the  Order  of  their 

Firm  Name. 

No.  85. 

I.  That  on  the  day  of  18     ,  the  defendant 

\maker']  made  and  delivered  to  these  plaintiffs  under  their 


(5)   See  notes  and  authorities  to  averred,  it  is  sufficient  to  state  that 

Form  No.  11,  ante,  111.  the  said  firm  made  the  note.     The 

(c)  Where  the  fact  of  a  partnership  Manhattan  Company  v.  Ledyard,  1 
is  likely  to  be  drawn  in  question,  it  Cat.,  192.     See  note  (z),  supra. 

will  sometimes  be  better  to  aver  the  (e)  See   notes  and   authorities   to 

fact  distinctly.    See  Oechs  v.  Cook,  3  Form  No.  77,  ante,  117. 

Duer  161.  (/)   Under  the  Code,    a  dormant 

(d)  It  has  be'en  held  that  where  a  partner  is   a   necessary  co-plaintiff, 
partnership  between  the  makers  is  Secor  «.  Keller,  4  i)««r,  416.    Other- 
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Death  of  partner,  and  Burvivorship  of  plaintiff. 


firm  name  (g)  of  A.  B.  &  Co.,  his  promissory  note  in  writing, 
of  which  the  following  is  a  copy :     {Copy  of  the,  note.] 

II.  That  there  is  now  due  to  these  plaintiffs  thereon  from 
the  defendants,  the  sum  of  dollars,  with  interest,  &c.  (h) 

Wherefore,  &c. 

10,  By  a  Surviving  Partner  (i),  on  a  note  Payable  to  the  order 
of  his  Late  Firm. 

No.  86. 

I.  That,  at  the  time  of  the  making  of  the  note  hereinafter 
mentioned,  this  plaintiff  and  one  0.  D.  were  partners,  doing 
business  under  the  firm-name  of  A.  B.  &  Co. 

II.  That  on  the  day  of  185  ,  the 
defendant  made  and  delivered  to  them  under  their  said  firm- 
name  of  A.  B.  &  Co.,  his  promissory  note  in  writing,  of  which 
the  following  is  a  copy.     [Oopy  of  the  note.] 

III.  That  on  the  day  of  185     ,  at 

,  said  0.  D.  died,  leaving  this  plaintiff  the  sole 
surviving  partner  of  said  firm  (j). 

IV.  That  there  is  now  due  to  this  plaintiff  thereon,  from 
the  defendant,  the  sum  of  dollars,  with  interest,  &c.  (k) 

Wherefore,  &c. 


wise  before  :  Ibid. ;  and  Clark  v.  Mil-  When  a  joint  ownership  or  joint  con- 

ler,  4  Wend.  628.    And  it  would  be  tract  will  enable  them  to  recover,  it 

otherwise  of  a  special  partner  under  is  no   objection  to  their  complaint 

the  statute.     2  Eeo.  Stat.,  175,  §  14.  that  their  partnership  is  not  pleaded. 

(g)  The  plaintiffs  must  show  them-  Loper  v.  Welch,  3  Duer,  644;  and 

selves  to  be  the  persons  composing  see  Oechs  v.  Cook,  3  ih.,  161  ;  and 

the  firm.    McGreggor  ij.  Cleveland,  5  see  note  (z),  supra. 

Wend.,  4:75;  Ord  «.. Portal,  3  Oamp.,  (h)  See  notes  and  authorities  to 

239,  n.    But  see  Wardell  v.  Pinney,  Form  No.  77,  ante,  117. 

1  Wend.,  217.  (j)  The  surviving  partner  may  sue 

A  distinct  averment  of  the  fact  of  in  his  own  name  on  a  debt  contracted 

partnership  between  the  plaintiffs,  is  with  his  firm  before  his  copartner's 

only  necessary  when  their  right  of  ac-  decease.   Bernard  v.  Wilcox,  2  Johns. 

tion  depends  upon  the  partnership.  Cas.,  374,  and  cases  there  cited. 
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Survivorship  of  defendant.  Averment  of  incorporation. 


11.   By  Payee  against  Surviving  Maker. 
No.  87. 

I.  That  at  the  time  of  the  making  of  the  note  hereinafter 
mentioned,  the  defendant  and  one  "W".  X.  were  partners  doing 
business  under  the  firm  name  of  T.  Z.  &  Co. 

II.  That  on  the  day  of  ,  185  ,  they  made 
under  their  said  firm  name,  and  delivered  to  this  plaintiff  their 
promissory  note  in  writing,  of  which  the  following  is  a  copy. 
[Copy  of  the  note.] 

III.  That  on  the  day  of  185  ,  at  , 
said  W.  X.  died,  leaving  the  defendant  the  sole  surviving 
partner  of  said  firm. 

IV".  [As  in  the  preceding  form.] 

12.  By  a  Manufacturing  Corporation  formed  under  the  general 
act,  Payees,  against  a  Foreign  Corporation,  Makers. 

No.  88. 

I.  That  the  plaintifis  are  a  corporation  created  by  and 
under  the  laws  of  this  State,  organized  pursuant  to  an  act  of 
the  legislature  entitled  "  An  Act  to  authorize  the  formation 
of  Corporations  for  Manufacturing,  Mining,  Mechanical  and 
Chemical  purposes,"  passed  February  17th,  1848,  and  the  acts 
amending  the  same  (1). 

II.  That  the  defendants  are  a  corporation  (m)  duly  char- 
tered by  and  under  the  laws  of  the  State  of  New  Jersey,  and 

(j)  In  an  action  by  a  surviving  (h)  See   notes  and   authorities  to 

partner,  on  a  chose  in  action  which  Form  No.  11,  ante,  117. 

was  of  the  partnership,  the  death  of  {I)  This  form  of  averment  is  sup- 

the  deceased  partner  and  the  plain-  ported  by  The  New  York  Floating 

tiff's   survivorship  must    be   stated.  Derrick  Company  v.  The  New  Jersey 

Holmes  v.  D'Oamp,  1  Johns.,  34 ;  Jell  Oil   Company,    3   Duer,  684  ;    The 

e.  Douglass,  4  Barnw.  &  A.,  374  ;  Oswego  &  Syracuse  Plank  Road  Co. 

S.  C,  6  Eng.   Com.  L.  R,  451.    But  v.  Rust,  5  Mow.  Pr.  R.,  390.    And  see 

otherwise  if  the  note  were    origin-  Averments  of  Incorporations,  Forms 

ally  made  to  or  the  account  stated  by  20  to  24,  inclusive,  and  notes,  ante,  41. 

the  survivor,  although  the  consider-  {m)  If  the  defendants  are  a  corpo- 

ationprocaeded  from  the  partnership,  ration,  it  should  be  so  alleged  in  the 

lb. ;  S.  P.,  White  «.  Joy,  3  Kern.,  83.  complaint.    Mechanics'  Banking  As- 
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Note  made  by  corporation — ^how  pleaded. 


pursuant  to  an  act  of  the  legislature  of  said  State  entitled' 
[title  of  the  act}  passed  [date  of  passage"]  (n). 

III.  And  the  plaintiffs  further  state,  on  information  and 
belief,  that  on  the  day  of  185     ,  the  defendants 

being  such  corporation,  by  their  agent  duly  authorized 
thereto  (o),  made  and  delivered  (p)  to  these  plaintiffs  (q)  their 
promissory  note  in  writing,  of  which  the  following  is  a  copy. 


sociation  v.  The  Spring  Valley  Shot 
and  Lead  Company,  13  How.  Pr.  R., 
227 ;  but  see,  contra,  Stoddard  u  On- 
ondaga Annual  Conf.,  12  Barb.,  573. 

(re)  This  form  of  averment  is  sup- 
ported by  the  Mutual  Benefit  Life 
Insurance  Company  v.  Davis,  2  Kern. 
569  ;  The  New  York  Floating  Der- 
rick Company  v.  The  New  Jersey  Oil 
Company,  3  Duer,  648.  And  see 
Averments  of  Incorporation,  ante,  41. 

(o)  See  Form  No.  81,  note  (a:),  ante. 

Q?)  In  the  absence  of  any  prohibit- 
ory statute,  a  corporation  may  give  a 
note  for  a  debt  contracted  in  the  course 
of  its  legitimate  business,  although 
not  specially  authorized  by  statute  to 
make  promissory  notes.  Mott  v. 
Hicks,  1  Cow.  513  ;  and  see  page 
532,  and  cases  there  cited.  Moss  v. 
Oakley,  2  Hill,  265  ;  Attorney  Gen- 
eral  v.  The  Life  and  Fire  Insurance 
Company,  9  Paige,  470  ;  Kelly  v. 
Mayor  of  Brooklyn,  4  Hill,  263  ; 
M'OuUough  V.  Moss,  5  Ben.  567. 
And  where  there  is  nothing  on  the 
face  of  the  note  to  show  that  it  was 
issued  contrary  to  law,  or  to  raise  a 
suspicion  that  the  consideration  or 
the  purpose  was  illegal,  the  presump- 
tion is  that  it  was  given  for  a  lawful 
purpose.  Safford  ■».  Wyckoff,  4  Hill, 
442 ;  Barker  v.  The  Mechanics'  Insu- 


rance Company,  3  Wend.,  94 ;  6  ib. 
615 ;  1  Rev.  Slat,  768,  §  3.  It  was 
said  in  The  Mechanics'  Banking  As- 
sociation ®.  The  Spring  Valley  Shot 
and  Lead  Company  {N.  Y.  ^.  T., 
1856,  13  How.  Pr.  R.,  227),  that  it 
must  be  further  alleged  that  the  note 
was  transferred  in  the  ordinary 
course  of  business.  But  by  the 
weight  of  authorities  as  well  as  by 
general  principles,  the  making  of  the 
note  having  been  proved,  the  pre- 
sumption would  be  in  favor  of  its 
validity  and  the  burden  of  proof 
would  be  on  the  defendant,  to  show 
the  contrary  (in  the  cases  above 
cited.)  The  power  of  the  corpora- 
tion being  general,  if  the  defendant's 
case  is  an  exception,  it  rests  with 
them  to  plead  the  fact.  It  is  more- 
over a  fact  which  lies  more  particu- 
larly within  their  knowledge.  And 
it  is  settled  in  the  N.  Y.  Superior 
Court  that  a  complaint  in  the  above 
form  is  sufficient.  New  York  Float- 
ing Derrick  Company  v.  The  New 
Jersey  Oil  Company,  3  Duer,  648. 
If  the  pleader  desires,  he  may  insert 
the  words  "  to  these  plaintiifs  in  the 
course  of  the  legitimate  business  of  said 
defendants,  as  by  law  they  had  power 
to  do,  their  promissory  note,"  &c. 
{q)  Prima  facie,  a  corporation  has 
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By  Corporation,  payees.  By  a  Receiver,  payee. 

"(^FFicE  New  Jersey  Oil  Co.,  i 

New  York,  Jult/  29th,  185S.    \ 
Dollars  377//^. 

Ninety  days  after  date  the  New  Jersey  Oil  Co.  promise  to  pay  to 
the  order  of  the  New  York  Floating  Derrick  Co.  three  hundred  and 
seventy  seven  JJl  dollars,  value  received. 

O.  Holmes,  President, 
E.  F.  Jenkins,  Treasurer. 

IV.  That  there  is  now  due  to  these  plaintiffs  thereon, 
from  the  defendants,  the  sum  of  three  hundred  and  spventy- 
seven  dollars  and  seventy-five  cents,  with  interest  from,  &c.  (r). 

Wherefore,  &c. 


11.  B^  a  Heceiver,  Payee,  against  Partners,  Mahers. 
No.  89. 

SUPEEME  COURT,  County  of 


Andrew    White,    Receiver    of    the 

Canal  Bank,  Plaintiff, 

against 

Miles  Joy  and  Lewis  Joy,  Defend- 


ants. 


J 


The  complaint  of  the  plaintiff,  as  receiver  of  the  Canal 
Bank  (s),  shows  to  this  court : 

I.  That  on,  &c.,  the  defendants  made  and  delivered  to  this 


power  to   take  a  promissory  note.  (s)  This  is  a  sufficient  averment 

The  Mutual  Benefit  Life   Insurance  that  the  plaintiff  sues  in  his  capacity 

Company  v.  Davis,  2  Kern.,  569.  as  receiver.      Smith   v.   Levinus,   4 

{r)   See   notes  and   authorities  to  Seld.,  472.     But  compare  Gould  v. 

Form  No.  77,  ante,  117.  Glass,  19  Bari.,  179.    Where,  as  in 

9 
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Receiver,  payee,  against  Maker. 


plaintiff,  as  such  receiver,  (t)  their  joint  promissory  note  in 
writing,  dated  on  that  day,  and  thereby  promised  to  pay  the 
plaintiff  as  such  receiver,  in  one  year  from  said  date,  the  sum 
of  one  thousand  dollars  for  value  received. 

II.  That  the  same  has  not  been  paid,  or  any  part  thereof, 
(n)  [except,  &c.]  and  the  defendant  is  now  justly  indebted 
to  him,  as  such  receiver,  in  the  sum  of  dollars,  with 

interest  from,  &c. 

Wherefore,  &c. 

This  form  is  supported  by  White  v.  Joy,  3  Kern.,  83  ;  and 
cases  cited  under  form  No.  78,  ante,  1 19. 


this  case,  the  note  was  never  held  by 
the  corporation,  but  was  originally 
executed  to  the  receiver,  or  was  in- 
dorsed to  him,  his  complaint  upon  it 
need  not  show  the  manner  of  his  ap- 
pointment, although  that  would  be 
necessary  if  he  derived  his  title  to 
the  instrument  by  the  appointment. 
White  V.  Joy,  3  Kern.,  83.  See,  also, 
Merritt  J).  Seaman,  2  Seld ,  168; 
where  it  is  held  that  an  executor  can 
maintain  a  suit  either  in  his  own 
name  or  as  executor  upon  a  note 
given  to  him  as  executor  for  a  debt 
due  to  the  testator  at  the  time  of  his 
decease.  Where  he  can  deduce  his 
title  through  an  indorsement,  he  may 
sue  in  his  individual  capacity.  Hax- 
tun  ».  Bishop,  3  Wend.  1 ;  and  see 
Form  No.  26,  note  ( j),  ante,  47. 

(t)  The  act  should  be  averred  as 
that  of  the  party  as  such  receiver,  &c. 
Merritt  v.  Seaman,  2  Seld.,  168,  and 
cases  there  cited.  This  clause  was 
contained  in  the  complaint  in  Smith 
V.  Levinus,  4  Seld.,  472  ;   and   see 


Gould  a.  Glass,  19  Barl.  179 ;  Shel- 
don V.  Hoy,  11  Eow.  Pr.  R  11.  It 
has  been  held,  however,  that  where 
the  plaintiffs  character  is  once  sufB- 
ciently  stated,  the  word  plaintiff  in 
subsequent  parts  of  the  pleading  re- 
quires no  addition  of  the  description. 
Stanley  v.  Chappell,  8  Cow.  285. 
And  when  a  promise  was  laid  as 
made  "  by  A,  administrator  as  afore- 
said," instead  of  "by  A,  oa  adminis- 
trator aforesaid,"  the  defect  was  held 
waived  after  verdict.  Carter  v.  Phelps, 
8  Johns.,  440. 

(u)  In  this  Form  the  note  is 
pleaded  according  to  its  legal  effect. 
For  authorities  see  Form  I>'o.  78, 
ante.  In  such  case  the  complaint 
must  allege  non-payment.  Keteltas 
V.  Uyers,  1  Abbotts' Fr.  £,  4:03.  It 
will  generally  be  found  more  conven- 
ient, in  actions  against  the  maker,  to 
pursue  the  form  authorized  by  sec- 
tion 162 ;  but  see  Form  No.  77,  note 
(u),  ante,  117. 
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Suits  by  Associations  under  acts  of  1849  and  1851. 


12.  By  the  Treasurer  of  an  Unincorporated  Corrvpany^  on  a 
Ifote  payable  to  the  former  Treasurer  of  the  Company. 


No.  90. 

SUPREME  COURT,  County  of 

Heitey   Tibbit-js,    Treasurer    of    the 
Forrestville    Division    No.    411, 
Sons  cif  Temperance,  Plaintiff, 
against 
John  Blood  and  James  Tubes,  De- 
fendants. 


The  complaint  of  the  plaintiff  shows  to  this  court : 

I.  That  the  Forrestville  Division  No.  411,  Sons  of  Temper- 
ance, is  an  association  (v)  consisting  of  seven  persons  and  up- 
wards, in  the  town  of  Hanover,  in  this  State,  (w) 

II.  That  at  the  time  hereinafter  mentioned,  one  Charles 
Brown  was  the  treasurer  thereof. 


(«)  The  act  of  1849  (XaMso/1849, 
ch.  258,  2  Rev.  Stat,  4th  ed.,  717, 
quoted  ante,  46,  note  (g)  ),  was  by 
act  of  1851  extended  to  include  any 
company  or  association  composed  of 
not  less  than  seven  persons  who  are 
Owners  of  or  have  a  joint  interest  in 
any  property,  right  of  action,  or  de- 
mand, jointly  or  in  common.  Laws 
0/1851,  ch.  455. 

It  is  only  in  cases  where  an  asso- 
ciation, as  such,  are  the  owners,  or 
have  an  interest,  joint  or  in  common, 
in  any  property,  right  of  action,  or 
demand,  that  a  suit  may  be  main- 
tained in  the  name  of  the  association. 


Several  individual  demands  accruing 
to  all  the  members  are  not  to  be  re- 
covered in  such  an  action.  Corning 
«.  Greene,  23  Barl.  33.  In  an  action 
by  the  foreman  of  one  of  the  fire 
companies  of  the  city  of  New  York 
against  the  foreman  of  another  to  re- 
cover possession  of  a  fire  engine,  it 
was  held  that  an  association  can  not 
sue  under  this  act,  respecting  prop- 
erty which  they  hold  as  agents 
merely,  and  not  as  owners.  Master- 
ton  v.  Botts,  4  AUotts'  Pr.  R,  130. 
(m)  See  Averments  of  Capacity, 
&c..  Form  Wo.  25,  ante,  46. 
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TreaBurer  of  Association  against  maker. 


III.  That  on  the  2d  day  of  January,  1852,  the  defendants 
made  their  promissory  note  in  writing,  of  which  the  following 
is  a  copy :  (x) 

"  Nine  months  after  date  we  jointly  and  severally  promise 
to  pay  Charles  Brown  or  bearer,  fifty  dollars  and  interest  every 
three  months  for  value  received. 

\Makeri  signatures?^ 

"  Jan.  2d,  1842." 

and  thereupon  delivered  the  same  to  said  Brown  the  treasurer 
of  the  association,  who  was  duly  authorized  to  receive  it  on 
their  behalf,  (y) 

IV.  That  said  note  was  given  for  the  benefit  of  the  associa- 
tion, and  that  it  is  the  property  of  the  members  thereof,  and 
owned  by  them  in  common. 

V.  That  this  plaintifi"  is  now  the  treasurer  of  said  associa- 
tion, and,  as  such,  is  the  lawful  holder  of  said  note  on  and 
for  their  behalf,  (z) 

VI.  That  the  same  has  not  been  paid,  nor  any  part  thereof 
[except,  &C.J  and  there  is  now  due  to  this  plaintiflT,  as  such 
treasurer  thereon,  from  the  defendants,  the  sum  of 

dollars,  with  interest  from,  &c. 
Wherefore,  &c. 

This  form  is  supported  by  Tibbetts,  Treasurer,  &c.  v.  Blood, 
21  Barb.  650. 


(»)  For  authorities  as  to  the  aver-  (z)   As  to  what  will  sufficiently 

ment  of  the  making  of  the  note,  see  show  that  the  company,  and  not  the 

Form  No.  77,  ante,  117.  officer,  is  the  party  in  interest,  see 

(y)  See,  as  to  averment  of  agent's  The  Camden  Bank  «.  Rodgers,  2  Code 

authority,  ^ormJ/o.  81,  wo<e(a:),a?i<e,  B..,  45;  S.  C,  4  Sow.  Pr,  i?.,   63, 

123,  and  No.  88,  note  {q),  ante,  128.  cited  ^osf,  150,  note  (e). 
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Averments  in  a  complaint  by  indorsee. 


II.  Indorsee  against  Maker. 

1.  First  Indorsee  against  Maker. 

No.  91. 

I.  That  on  the  day  of  18     ,  the  defendant 

\maTcer']  made  his  [or,  the  defendants,  makers,  under  their  firm 
name  of,  &c.,  made  their]  promissory  note  in  writing,  of 
which  the  following  is  a  copy  :  [Copy  of  the  N'ote.']  and  de- 
livered the  same  to  the  said  M.  N.,  [payee]  therein  named, 
[or,  to  certain  persons  therein  named  as  payees,  under  their 
firm  name  of,  &c.],  who  (a)  then  and  there  (b),  for  value, 
indorsed  (c)  it  to  this  plaintifi".  (d) 


(a)  See  note  (/),  infra. 

(5)  Unless  the  contrary  is  shown, 
the  indorsement  will  be  presumed  to 
have  been  made  before  maturity. 
Pinkerton  v.  Bailey,  8  Wend.,  600; 
Pratt  V.  Adatns,  7  Paige,  615 ;  Nelson 
V.  Cowing,  6  Eill,  336 ;  Case  v.  The 
Mechanics'  Banking  Association,  4 
Comst,  166  ;  and  see  James  v.  Chal- 
mers, 2  Seld.,  209. 

(c)  The  indorsement,  as  well  as  the 
making  of  a  note,  imports  a  consider- 
ation ;  and  before  the  Code  it  was  held 
that  no  consideration  need  be  alleged 
in  pleading.     Hughes  v.  Wheeler,  8 
Cow.,  77;    Cruger  v.  Armstrong,  3 
Johns.  Gas.,  5  ;    Convoy  v.  Warren 
75.,  259  ;  Saflford  v.  Wyckoff,  4  Hill, 
442 ;  Nelson  v.  Cowing,  6  Ih.  336 
Wheeler  v.   Guild,   20  Pieh.,   550 
Collins  -0.  Martin, .  1  Bos.  S  P.,  648 
Ogden  V.  Saunders,  12  Wheat.,  213 
and  see  341 ;  Appleby  «.  Elkins,  2 
Sandf.  673  ;   S.  C,   2    Code  R,  80. 
However  this  now  may  be  as  against 
the  maker,  (see  Form  No.  77,  note 
(m),  ante  118)  a  consideration  for  the 
indorsement  is  not  necessary,  except 


to  charge  the  indorser,  and  therefore 
the  averment  of  value  here  is  imma- 
terial. But  it  may  be  considered 
necessary,  to  render  the  complaint 
sufficiently  definite  and  certain.  See 
note  Qi),  infra,  and  see  note  (r),  infra. 
James  v.  Chalmers,  2  Seld.  209,  affirm- 
ing S.  C,  5  Sandf.  52.  Negotiable 
paper  may  be  assigned  by  delivery 
without  indorsement ;  and  the  com- 
plaint of  the  assignee  averring  that 
"F."  \thepayee\  "sold  and  delivered 
said  note  to  the  plaintiff  before  it  was 
due,  for  a  full  and  valuable  considera- 
tion," sufficiently  shows  title.  Bil- 
lings c.  Jane,  11  Barb.,  620. 

(d)  An  averment  that  a  note  was 
indorsed  to  A,  imports  delivery  to 
him.  Bank  of  Lowville  ■».  Edwards, 
11  How.  Pr.  R,  216  ;  Appleby  v. 
Elkins,  2  Sandf.  678;  New  York 
Marbled  Iron  Works  v.  Smith,  4 
Buer,  362 ;  Griswold  v.  Laverty,  3 
Buer,  690  ;  S.  C.,12  K  Y.  Leg.  Ols., 
316  ;  Marston  ».  Allen,  8  Mees.  &W., 
494,  and  cases  there  cited ;  and  see 
Purdy  V.  Vermilya,  4  Seld.,  346 ; 
Ghitty  on  Bills,  Forms,  553, 554. 
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Indorsee  against  Maker. 


Averments  to  show  title. 


II.  That  there  is  now  due  to  this  plaintiff  thereon  from  the 
defendant  the  sum  of  dollars,  with  interest  from  the 

day  of  185  .  (e) 

"Wherefore,  &c. 


2.  Second,  or  later  Indorsee,  agavnst  Maker. 
No.  92. 

I.  That  on  the  day  of  ,  185  ,  the  defendant 

[maker]  made  his  [or,  the  defendants,  makers,  under  their  firm 
name  of  Y.  Z.  &  Co.,  made  their]  promissory  note  in  writing, 
of  which  the  following  is  a  copy  :  [Copy  of  the  note.]  and  de- 
livered the  same  to  the  said  M.  N.  &  Co.,  [payees]  therein 
named,  (f)  who  then  and  there  indorsed  it,  and  delivered  it 
80   indorsed,  (g)   and   thereafter    and  before  its  maturity  (h) 


(e)  See  notes  and  authorities  to 
Form  No.  77,  ante,  117. 

(/)  Where  the  plaintiff's  title  to 
the  note  is  deduced  through  a  firm, 
the  names  of  the  members  of  the 
firm  need  not  be  set  out  unless  they 
are  defendants.  It  is  sufficient  in 
such  case  to  allege,  generally,  that 
the  payees  indorsed  it.  Cochrane  v. 
Scott,  3  Wend.,  229,  and  see  note  (b), 
infra. 

(g)  The  averment  of  indorsement 
and  delivery  by  the  payee  is  neoes-/ 
sary  when  the  note  is  shown  to  be 
payable  to  his  order.  Vanderpool  «. 
Tarbox,  7Jf.Y.  Leg.  Ohs.,  150.  The 
mere  general  allegation  that  the 
plaintiff  is  the  lawful  owner  and 
holder  will  not  supply  the  place  of 
this  averment.     That  is  a  mere  con- 


clusion of  law,  and,  besides,  does  not 
imply  title  at  the  commencement  of 
the  action,  but  only  at  the  date  of 
the  complaint.  White  «.  Brown, 
U  How.  Pr.  B.,  282.  See,  also, 
Edwards  on  Bills,  250.  It  has  been 
contended  that  under  the  Code 
an  indorsee  is  bound,  in  his  com- 
plaint, to  trace  his  title  to  the  note 
by  setting  out  the  successive  trans- 
fers through  which  the  note  passed 
in  arriving  in  his  hands;  This  was 
held  necessary  in  Parker  v.  Totten, 
Sp.  T.,  1854,  10  Sow.  Pr.  R,  233. 
(The  same  was  held  to  be  requisite  in 
a  complaint  upon  non-negotiable  pa- 
per in  Prindle  v.  Carruthers,  10  Bow. 
Pr.  P,  3S;  Thomas  v.  Desmond,  12 
Ih.,  321.)  It  is  difficult  to  see  upon 
what  principle  the  plaintiff  is  to  be 
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Necessary  averments  in  complaint  by  Indorsee  against  Maker. 


required  to  plead  that  which  he  is  not 
required  to  prove.  The  indorsee  of 
a  negotiable  note  must  prove  that 
the  note  was  made.  He  must  also 
prove  that  he  became  the  owner  of  it 
before  suit  brought.  The  production 
of  the  note  on  the  trial  indorsed  to 
him  or  in  blank,  proves,  by  a  legal 
presumption,  that  he  became  the 
owner,  for  value,  and  before  matu- 
rity. Smith  V.  Schanck,  18  Barb., 
344;  James  v.  Chalmers,  2  Seld., 
209  ;  and  see  cases  cited  in  notes  (J) 
and  (c),  supra;  and  evidence  on  the 
part  of  the  defendant  that  the  note 
was  a  lost  or  stolen  note,  merely  re- 
buts this  presumption,  and  calls  on 
the  plaintiflf  for  nothing  more  than 
direct  evidence  that  he  took  the  note 
in  good  faith  and  for  value.  Mills  v. 
Barber,  1  Mees.  &  W.,  425  ;  De  La 
Ohaumette  i;.  The  Bank  of  England, 
9  Barnw.  &  C,  208  ;  King  v.  Milsom, 
2  Campi.,  5  ;  Miller  v.  Race,  1  Burr., 
452  ;  Grant  v.  Vaughan,  .3  lb.,  1516  ; 
Peacock  v.  Rhodes,  2  Dougl.  633  ; 
Micklethwaite  r.  Thebaud,  4  Sand/., 
97.  And  see  Catlin  v.  Hansen,  1 
Buer,  309  ;  Rochester  v.  Taylor,  23 
Barb.  18.  And  evidence  that  the 
plaintiff  took  the  note  after  maturity 
does  not  rebut  the  presumption  that 
he  paid  value  for  it.  James  «.  Chal- 
mers, 2  Seld.,  209,  affirming  S.  C, 
6  Sandf,  52.  And  the  plaintiff  is 
not  bound  to  prove  the  genuineness 
of  intermediate  indorsements.  Pentz 
v.  Winterbottom,  5  Ben.  51.  It 
seems  clear,  then,  on  general  princi- 
ples, that  the  complaint  on  a  nego- 
tiable note  need  not  trace  the  in- 
dorsements.   It  is  sufficient  to  aver 


distinctly  the  plaintiffs  ownership. 
And  the  weight  of  authority  main- 
tains this  view.  Taylor  v.  Oorbiere, 
8  Em.  Pr.  B.,  385;  Benson  v. 
Couchman,  1  Code  R.,  119 ;  Loomis 
«.  Dorshimer,  8  How.  Pr.  B.,  9 
Mitchell  V.  Hyde,  12  lb.  640 
Griswold  V.  Laverty,  3  Buer,  690 
S.  C,  12  N.  T.  Beg.  Obs.,  316 ;  The 
New  York  Marbled  Iron  Works  v. 
Smith,  4  Buer,  362  ;  and  see  378  ; 
Lee  v.  Ainslie  (iV".  Y.  Common  Pleas), 
4  Abbotfs  Pr.  £.,  468  ;  see  also 
Critchlow  v.  Parry,  2  Gampb.  182  ; 
Lambert  v.  Pack,  1  Salh.,  127 ;  Dean 
V.  Hewit,  5  Wend.,  257. 

(h)  The  complaint  would  not  be 
demurrible  for  omitting  to  state  that 
the  transfer  of  the  note  to  the  plain- 
tiff was  before  maturity  and  for  value. 
A  transfer  after  maturity  or  without 
consideration  would  merely  operate 
to  give  the  maker  the  benefit  of  any 
equities  existing  between  himself  and 
the  former  holder  as  a  defense  to  the 
action.  As,  however,  the  time  and 
the  consideration  of  the  transfer  are 
facts  within  the  plaintiff"s  knowledge, 
and  cannot  be  presumed  to  be  within 
the  knowledge  of  the  maker,  the  de- 
fendant, a  complaint  in  this  form,  but 
omitting  to  show  whether  the  trans- 
fer was  before  or  after  maturity  or 
for  value  or  not,  might  be  considered 
to  be  not  sufficiently  definite  and  cer- 
tain. The  force  of  the  latter  clause 
of  section  162  {ante,  7),  may  be 
thought  to  control  the  question ; 
but,  apart  from  that,  it  would  seem 
that  the  defendant  has  a  right  to 
be  apprised  of  "  the  precise  na- 
ture of  the  charge,"  with  sufficient 
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COMPLAINTS. 


Indorsee's  ownership. 


What  is  a  sufficient  averment. 


the  same  came  lawfully  into  the  possession  of  this  plaintiff  (1) 
for  value.(  j) 

III.  That  this  plaintiff  is  now  the  lawful  owner  and 
holder  (k)  of  the  same,  and  that  there  is  now  due  to  him 
thereon,  from  the  defendant,  the  sum  of  with  interest 

from  the  day  of  185  .(1) 

Wherefore,  &c. 

Tiiis  form  is  supported  by  Lee  v.  Ainslie  (N.  Y.  Common 
Pleas,  Gen.  T.),  i  Abbotts^  Pr.  E.  463  ;  and  cases  below  cited. 


detail  to  know  whether  his  equities 
against  the  former  holder  are  availa- 
ble as  a  defense.  This  question  does 
not  appear  to  have  been  raised. 

(i)  If  the  complaint  does  not  trace 
the  indorsements  by  which  the  plain- 
tiff acquired  title,  it  should  contain 
this  averment  or  its  substance.  De- 
livery to  the  plaintiff  has  been  held 
to  be  an  essential  fact  extrinsic  to 
the  instrument,  which  must  be  aver- 
red notwithstanding  the  provision  of 
section  162.  Marshall  ».  Rookwood, 
12  How.  Pr.  R,  452  ;  Lord  v.  Chese- 
brough,  4  Sand/.,  697 ;  and  see  James 
V.  Chalmers,  5  Sand/.,  521 ;  2  Seld., 
209.  And  where  the  only  averment 
respecting  the  plaintiff's  title  was 
"  that  he  was  the  lawful  owner  and 
holder,"  it  was  held  that  an  answer 
denying  that  averment  alone  could 
not  be  considered  as  frivolous.  Mc- 
Knight  V.  Hunt,  3  Diw;  615  ;  and 
see  Metropolitan  Bank  i).  Lord,  1  Ai- 
iotts'  Pr.  P.,  185.  It  has  been  held 
otherwise  where  the  answer  admit- 
ted the  making  of  the  note,  and  plain- 
tiff's possession  of  it.  Beers  v.  Squire, 
1  Code  P.,  84 ;  Pierson  v.  Cooley,  lb., 
91 ;  McMurray   ■».  Gifford,  5    Mow. 


Pr.  P.,14:;  Biddington  v.  Davis,  6  lb., 
401 ;  Catlin  v.  Gunter,  1  Puer,  253. 

(j)  A  consideration  for  an  indorse- 
ment is  not  necessary  in  an  action 
against  the  maker.  James  v.  Chal- 
mers, 2  Seld.,  209,  affirming  S.  C, 
5  Sand/.,  52.  And  against  the  in- 
dorser,  it  will  be  presumed.  See  note 
(g)  supra,  note  (c)  supra,  and  Form  Wo. 
77,  note  (x),  ante,  117.  But  whether 
it  should  not  be  averred  in  a  com- 
plaint in  this  form,  see  note  (h)  supra. 

(Jc)  Whether  an  averment  that 
"  the  plaintiff  is  the  lawful  holder," 
without  the  word  "  owner  "  or  an 
equivalent  term,  would  be  an  insufS- 
cient  averment  of  ownership,  in  a 
complaint  which  did  not  trace  the 
plaintiff's  title,  has  been  questioned. 
Beach  u.  Gallup,  2  Code  P.,  66  ;  Tay- 
lor 1).  Corbiere,  8  Row.  Pr.  P.,  385 ; 
Parker  v.  Totten,  10  lb.,  233.  The 
following  cases  support  the  view  that 
it  would  be  sufBcient.  Lee  a.  Ains- 
lie, N.  Y.  Common  Pleas,  4  Abbotts' 
Pr.  P.,  463  ;  Benson  «.  Couchman, 
1  Code  P.,  119;  Catlin  «.  Gunter,  1 
Puer,  253. 

(0  See  notes  and  authorities  to 
Form  Wo.  77,  ante,  117. 
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Effect  of  note  drawn  payable  to  maker's  order. 


3.  JTirst  Indorsee  against  Maker,   on  Note  payable  to  the 
Maker's  Order,  and  iy  him  indorsed  to  the  plaintif.  (m) 

No.  93. 

I.  That  on  the  day  of  185  ,  the  defendant 
\maTcer'\  made  his  \or,  the  defendants,  makers,  under  the  firm 
name  of  Y.  Z.  &  Co.  made  their]  promissory  note  in  writing 
of  which  the  following  is  a  copy,  \_Copy  of  the  note.]  and 
thereupon  said  defendant  indorsed  (n)  the  same  to  this 
plaintiff. 

II.  That  (o)  there  is  now  due  to  this  plaintiff  thereon  from 
the  defendant  the  sum  of  dollars,  with  interest 
from,  &c.  (p) 

Wherefore,  &c. 


(m)  It  seems  to  be  the  general  rule 
that  a  note  drawn  to  the  maker's  own 
order,  must  be  indorsed  by  him  in 
order  to  pass  legal  title.  Smith  v. 
Luther,  5  Gow.,  688;  Titcomb  «. 
Thomas,  5  0-reenl.,  282 ;  Macferson  v. 
Thoytes,  Peahe'sN.  P.  G.,  20 ;  Bosan- 
quet  ■».  Anderson,  6  Esp.R.,  43.  But  in 
this  State  it  is  provided  by  statute  that 
the  holder  and  owner  of  such  a  note 
or  draft,  or  of  a  note  or  draft  pay- 
able to  a  fictitious  person  and  nego- 
tiated by  the  maker,  may  recover 
against  him,  as  if  the  paper  were 
payable  to  bearer.  2  Rev.  Stat.,  58  ; 
and  see  Plets  «.  Johnson,  S  Hill, 
113.  Thus  where  the  note  was  nego- 
tiated by  the  maker  without  his  in- 
dorsement, add  after  the  copy  of  the 
note,  instead  of  the  words  above, 
"  and  that  the  same  was  thereupon 
negotiated    by  the    maker    to  this 


plaintiff,"  or,  "  and  that  the  same 
was  thereupon  negotiated  by  the 
maker. 

"  II.  That  thereafter  said  note  law- 
fully came  to  the  possession  of  this 
plaintiflf,  for  value." 

Or  the  pleader  may  state  the  note 
according  to  its  legal  effect,  (see 
Forms  Nos.  78,  89,  and  95,)  and  de- 
scribe the  note  as  payable  to  bearer. 
See  Masters  ■».  Barrel,  2  Garr.  S  K, 
715 ;  S.  0.,  61  Ung.  Gom.  L.  R,  714. 

(n)  See  note  (d)  supra. 

(o)  In  case  the  complaint  does  not 
state  either  expressly  or  by  implica- 
tion a  delivery  to  the  plaintiff,  insert 
here  "  this  plaintiff  is  now  the  lawful 
owner  and  holder  of  said  note,  and." 
See  note  (i)  supra. 

(p)  See  notes  and  authorities  to 
Form  No:  77,  ante  117,  and  to  Form 
No.  91,  ante,  133. 


138 
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Construction  of  section  16'2. 


Consideration. 


III.     Indorsee  against  Indorsee. 

I.  First  Indorsee  agc^inst  Payee,  Indorser. 
No.  94. 

I.  That  on  the  day  of  185  ,  one  M.  N. 
made  bis  [or,  certain  persons  under  their  firm  name  of  M.  N. 
&  Co.  made  their]  promissory  note  in  writing,  of  which  the 
following  is  a  copy, 

\_Oopy  of  the  note.] 
and  delivered  it  to  the  defendant  [payee]  [or,  to  the  defend- 
ants, therein  named  as  payees  under  their  firm  name  of  Y.  Z. 
&  Co.] 

II.  That  said  defendant  then  and  there  indorsed  the  same 
to  this  plaintiff  (q)  for  vahie.  (r) 

III.  This  plaintiff  further  states  upon  information  and 
belief,  (s)  that  at  maturity  said  note  was  duly  (t)  presented  for 


(?)  This  imports  deliYery  to  the 
plaintiff,  see  note  (d)  supra;  and  the 
indorsement  will  be  presumed  to  have 
been  made  before  maturity.  See  note 
(V),  supra. 

(r)  The  action  against  the  indorser 
is  not  considered  as  an  action  on  an 
instrument  for  the  payment  of  money 
only,  within  the  meaning  of  section 
162.  See  note  (it),  infra.  The  com- 
plaint should  therefore  show  a  con- 
sideration for  the  indorsement,  as 
above  stated.  If  a  copy  of  the  note 
is  given,  it  is  enough  if  the  words 
"  value  received  "  appear  in  it,  and 
repetition  here  is  unnecessary.  Ben- 
son-i).  Couchman,  1  Code B.,  119;  and 
see  Form  No.  77,  note  (w),  ante,  118. 

(s)  When  the  complaint  is  verified 


it  will  generally  be  proper  to  insert 
this  clause.  See  Formal  Farts  of 
Pleadings,  ante,  15. 

(t)  Under  section  162  of  the  Code 
it  is  not  now  necessary  in  a  complaint 
against  indorser  on  a  note  payable  at 
a  particular  place  to  aver  present- 
ment and  demand  at  that  place.  It 
is  sufficient  if  it  be  averred  that  the 
note  was  duly  presented  for  payment, 
&c.  Fourth  Dist.  Gen.  T.,  1856; 
"Woodbury  v.  Sackrider,  2  Abbott^ 
Fr.  R,  402;  Eerlimer  8p.  T.,  1850, 
Gay  «.  Paine,  5  How.  Fr.  B.,  107 ; 
and  see,  as  to  the  force  of  the  word 
"duly,"  Polly  v.  The  Saratoga  and 
Washington  Railroad  Company,  9 
Fari.,  449  ;  The  People  onrel.  Haws 
v.  Walker,  2  Abbotts'  Fr.  B.,  421 ; 
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Averments  to  charge  the  indorser. 


payment,  (ii)  but  was  not  paid  (v)  of  whicli  the  defendant  [in- 
dorser^  had  (w)  due  notice,  (x) 


The  People  on  rel.  Crane  ■».  Ryder, 
2  XeiTi.,  433.  It  seems  to  be  con- 
ceded that  it  is  not  necessary 
to  show  by  whom  presentment  was 
made,  and  it  has  been  held  that  an 
allegation  of  presentment  of  a  bill 
for  payment  by  a  certain  person, 
doe.s  not  require  proof  of  present- 
ment by  such  person.  Boehm  v. 
Campbell,  Gow,  55  ;  S.  C,  5  Eng. 
Com.  L.  H,  459  ;  and  see  Hunt  i). 
Maybee,  3  Seld.,  266,  cited  in  note 
(v),  infra. 

(u)  Formerly  evidence  of  facts  ex- 
cusing non-presentment  and  notice, 
was  admissible  under  an  averment  of 
due  demand  and  notice.  Under  the 
Code  if  the  plaintiff  wishes  to  prove 
such  excuse  he  should  plead  the  facts 
constituting  it.  See  Ibrm  No.  76, 
note  (c),  ante,  113,  and  Form  No.  122, 
note  {d),  infra.  For  such  averments 
see  Forms  Noa.  96  and  97. 

An  averment  in  a  complaint  against 
an  indorser  that  the  note  was  pre- 
sented to  the  maker  and  payment 
demanded,  is  proper  when  it  was  in 
fact  presented  at  the  last  place  of  re- 
sidence and  business,  from  which  he 
had  then  recently  removed,  and  after 
diligent  inquiry  he  could  not  be  found 
so  that  it  could  be  presented  to  him 
personally.  Paton  v.  Lent,  4  Ikier, 
231  ;  and  see  Hine  «.  AUeley,  4 
Barnw.  &  A.,  624.  And  that  aver- 
ment of  tender,  &c.  will  admit  evi- 
dence of  notice,  readiness  to  pay,  and 
that  tender  was  waived,  see  Holmes 
'c.  Holmes,  5  SeU.,  525. 

(v)  Notarial  protest  is  not  neces- 


sary to  charge  the  indorser  upon  a 
promissory  note  nor  on  an  inland  bill 
of  exchange.  Miller  v.  Hackley,  5 
Johns.,  375  ;  Coddington  v.  Davis,  1 
Comat.,  186  ;  Cole  v.  Jessup,  10  How. 
Pr.  R.,  515  ;  1  Parsons  on  Oontr., 
238;  Edwards  on  Bills,  268.  It  is 
only  practiced  as  a  convenient  method 
of  effecting  demand  and  notice  and 
preserving  proof  of  those  facts  in 
those  States  where,  as  in  this  State, 
it  is  permitted  by  Statute. 

They  are  facts  which  may  be 
proved  in  other  ways,  and  the  act  of 
protest  is  merely  one  form  of  evidence 
of  those  facts  and  need  not  be  pleaded. 
In  Turner  «.  Comstock  {N.  Y.  Com- 
mon Pleas  8p.  T.,  1  Code  E.,  102), 
where  it  was  said  that  the  complaint 
must  show  that  the  note  was  pro- 
tested, the  word  protest  was  un- 
doubtedly used  in  its  popular  sense 
of  demand  and  notice  of  non-payment. 

An  averment  that  "  when  it  came 
due,  it  was  protested  for  non-pay- 
ment and  due  notice  of  protest  was 
given,"  is  not  equivalent  to  an  aver- 
ment that  the  note  had  been  duly  pre- 
sented for  payment  to  the  maker,  and 
that  payment  had  been  refused;  and 
for  this  defect  the  complaint  was  held 
demurrible.  N.  T.  Superior  Ct. 
Sp.  T.,  1856,  Price  «.  McClare,  8 
AUotis'  Pr.  E.,  258.  But  an  aver- 
ment of  due  demand,  and  due  pro- 
test for  non-payment,  was  held  to  be 
suflBcient  averment  of  non-payment 
and  notice.  Fourth  Dist.  Oen.  T., 
1856,  Woodbury  v.  Sackrider,  2  .46- 
lotta'  Pr.  R,  402. 
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Notice  necessary. 


Claim  for  costs  of  protest. 


IV.  That  the  defendant  \_payee\  is  now  justly  indebted  to 
this  plaintiff  thereon,  in  the  sum  of  dollars,  (y)  with 

interest  from,  &c.  (z) 

Wherefore,  &c. 


It  seems  that  an  averment  of  pro- 
test is  supported  by  proof  of  a  de- 
mand by  one  not  a  notary.  Hunt  «. 
Maybee,  3  SeU.,  266. 

A  denial  that  notice  of  protest  was 
received  by  the  defendant  may  be 
stricken  out  of  the  answer  of  the  in- 
dorser,  as  irrelevant.  Edgerton  o. 
Smith,  3  Duer,  614. 

(w)  It  is  a  familiar  rule  that  it  is  not 
enough  that  the  indorser  had  knowl- 
edge of  the  non-payment :  he  is  en- 
titled to  notice.  "Where  notice  is 
material,  an  averment  of  facts  "which 
defendant  well  knew,"  has  been  held 
not  equivalent  to  averment  of  notice. 
Colchester  «.  Brooks,  7  0.  B.,  389  ; 
S.  C,  53  Eng.  Com.  L.  R.,  839. 

(x)  The  necessity  of  these  allega- 
tions is  not  dispensed  with  by  plead- 
ing the  note  and  indorsement  in  hme 
mrha,  under  section  162.  The  in- 
dorsement is  not  to  be  considered  as 
an  instrument  for  the  payment  of 
money  only ;  for  extrinsic  facts  are 
necessary  to  constitute  with  it  a  cause 
of  action  against  the  indorser.  Alder 
v.  Bloomingdale,  1  Duer,  601  ; 
Cottrell  «.  Conklin,  4  ib.,  45  ;  Price 
n.  McClare,  {K  Y.  Sup.  Ct.),  3  Ab- 
iotfs'  Pr.  B.,  253 ;  Lord  v.  Ohese- 
brough,  4  Sandf.,  696.  The  Bank  of 
Geneva  v.  Gulick,  8  How.  Br.  B.,  51 ; 
Spellman  d.  Weider,  5  ib.,  5.  The 
contrary  has  been  held,  however,  in 
the  First  District,  in  Roberts  «.  Mor- 
rison, 11  K  Y.  Leg\  Ohs.,  60;  S.  0., 
cited  in  Voorhies  Code,  §  162,  note. 
That  was  an  action  against  maker 


and  endorser,  and  the  complaint 
merely  stated  that  a  certain  sum  was 
due  from  defendants  to  the  plaintiff 
on  a  written  instrument,  and  then  set 
forth  a  copy  of  the  note  and  endorse- 
ment. A  demurrer  by  the  endorser 
that  the  complaint  did  not  show  a 
cause  of  action,  because  it  did  not 
show  the  extrinsic  facts  necessary  to 
charge  an  indorser,  was  held  bad  by 
the  general  term. 

(y)  It  is  common  to  add  in  case  the 
note  has  been  protested,  "together 
with  cents  costs  of  protest." 

These  may  be  recovered  against  the 
indorser. 

It  may  be  observed  that  the  allega- 
tions of  this  complaint  are  such  as 
will  be  presumed  to  be  within  the 
personal  knowledge  of  the  defendant, 
and  he  will  not  be  permitted  to  deny 
knowledge  or  information  suflBcient 
to  form  a  belief.  See  Form  No.  4, 
note  (w),  ante  21.  In  a  case  which 
came  under  our  notice,  where  the 
complaint  claimed  costs  of  protest, 
the  defendant  put  in  an  answer  de- 
nying any  knowledge  or  information, 
&c.,  as  to  whether  the  plaintiff  had 
paid  any  such.  The  pleader  will 
generally  prefer  to  waive  the  claim  to 
the  costs  of  protest  rather  than  claim 
it  by  inserting  an  allegation  that  may 
give  the  defendant  an  apology  for 
putting  in  an  answer. 

(z)  See  notes  and  authorities  to 
Form  No.  77,  ante  117,  and  Form 
No.  89,  ante,  130. 
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Names  of  makers,  not  defendants^  need  not  be  stated. 

2.  Remote  Indorsee  against  Indorser^  on  Note  made  hy  Part- 
ners, Pleaded  according  to  Legal  Effect,  (a) 

No.  95. 

I.  That  on  the  day  of  185  ,  at  certain 
persons  under  their  firm  name  of  M.  N.  &  Co.,  (b)  made  their 
promissory  note,  in  writing,  dated  on  that  day,  and  thereby 
promised  to  pay  to  the  order  of  the  defendant,  \indorser'\  four 
months  after  said  date,  five  hundred  dollars  for  value  received ; 
and  delivered  it  to  the  defendant  \indorser'\  (c). 

II.  That  thereupon  said  defendant  [indorserl  indorsed  the 
same,  and  delivered  it  so  indorsed,  and  thereafter  and  before 
its  maturity  it  lawfully  came  to  the  possession  of  this  plaintiff 
for  value,  (d) 

III.  This  plaintiff  further  states,  upon  information  and 
belief,  that  at  maturity  said  note  was  duly  presented  for  pay- 
ment, but  was  not  paid,  (e)  of  which  the  defendant  [indorser'] 
had  due  notice,  (f ) 

lY.  That  this  plaintiff  is  now  the  lawful  owner  and  holder 
of  said  note,  and  the  defendant  is  now  justly  indebted  to  him 
thereon  in  the  sum  of  dollars  with  interest  Irom, 

&c.  (g) 

"Wherefore,  &c. 

(a)  As  to  when  it  is  better  to  plead  as  makers,  see  Forms  No.  83  and  No. 

according  to  the  legal  effect,  instead  84,  ante,  125. 

of  setting  out  the  note,  see  Form  No.  (c)    See   notes  and   authorities  to 

77,  note  («.),  ante,  117.  Form  No.  78,  ante,  119. 

(J)  It  is  not  necessary  to  set  forth  {d)  See  notes  to  paragraph  I.  of 

the  names   of  the  members  of  the  Form  M.  92,  ante,  184 
partnership  who  made  the  note,  where  (e)  If  the  complaint  is  not  drawn 

they  are  notjoined  as  defendants.   In  under  section  162,  it  is  held  that  it 

such  a  case  the  statement  of  the  ex-  must  aver  a  breach,  even  to  charge 

ecution  of  the  note  is  mere  descrip-  the  maker.     Form   No.  78,  note  (i) 

tion  of  the  contract ;  and  the  copart-  ante,  120. 

nership  name  makes  the  description  (/)  See  notes  to  paragraph  III.  of 

sufficiently  certain.    Note  (/)  supra.  Form  No.  94. 

Bacon  V.  Cook,  1  Sandf.  77.    For  the         (g)  See  notes  to  paragraph  IV.  of 

appropriate  averment  to  charge  them  Form  No.  92. 
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3.    Indorsee    against    Indorser ;    JSfon-presentment   Excused, 
because  the  Maker  could  not  be  Found. 

No.  96. 

\_8tate  the  making  and  indorsement  of  the  note  as  in  lorm 
N'o.  94  or  9.5,  paragraphs  I.  and  11.] 

UI.  That  at  the  maturity  of  said  note,  due  search  and 
inquiry  was  made  for  said  [maker]  at  [the place  of  date]  (h)  in 
order  that  the  same  might  be  duly  presented  to  him  for  pay- 
ment, but  he  could  not  be  found,  and  the  same  was  not  paid, 
of  all  which  the  defendant  had  due  notice.  (1) 

IV.  That  the  same  has  not  been  paid,  or  any  part  thereof, 
but  the  defendant  is  now  justly  indebted  to  this  plaintiff 
thereon,  in  the  sum  of  dollars,  with  interest  from, 

&c.  [or  as  in  Form  No.  95.J 

4.  Indorsee  against  Indorser  who  has  Waived  Notice.  ( j) 
No.  97. 

[State  the  making  and  indorsement  of  the  note  as  in  Form 
No.  94  or  %^,pa/ragrafhs  I.  and  11] 

III.  That  at  maturity  said  note  was  duly  presented  for 
payment,  but  was  not  paid. 

lY.  That  the  defendant  [indorser]  thereafter  waived  the 
laches  of  the  plaintiff  in  not  giving  him  due  notice  thereof, 
and  promised  to  pay  said  note. 

Y.  That  the  same  has  not  been  paid,  nor  any  part  thereof, 
but  the  defendant  is  now  justly  indebted  to  this  plaintiff 
thereon  in  the  sum  of  dollars  with  interest  from,  &c. 

Wherefore,  &c. 

(h)  If  the  note  was  drawn  payable  As  to  the  sufficiency  of  this  form  of 

at  a  particular  place,  and  was  pre-  averment,  see  2  Chitty  PI.,  134. 

sented  there,   the  preceding  forms  (i)  See  note  (w),  supra. 

averring  regular  demand  and  notice  (j)  If  the  waiver  was  before  matu- 

may  be  used.     See  note  («),  supra.  rity,  it  is  considered  as  an  estoppel, 
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Waiver  before  maturity.      Waiver  after  maturity.      Defendants  severally  liable. 

lY.  Indoksee  against  Maker  and  Indoesee.  (k) 

1.    First  Indorser  against  Maker  and  Payee,  Indorser. 

No.  98. 

I.  That  on  the  day  of  ,  185  ,  at  , 

the  defendant  \maTcer'\,   \or,  defendants,  makers,  under  their 


operating  to  conclude  the  indorser 
from  denying  that  demand  was  made 
and  notice  given ;  and  it  seems  that 
evidence  of  such  a  waiver  would  be 
admissible  under  an  averment  of  due 
demand  and  notice.  In  a  case  of  such 
waiver,  Mr.  Justice  Gardiner  said: 
"  To  every  fair  mind,  waiver  of  proof 
necessary  to  establish  a  particular 
fact,  is  equivalent  to  an  agreement  to 
admit  it.  "Whether,  therefore,  the 
defendant  by  waiving  '  the  necessity 
of  a  protest'  intended  to  dispense 
with  demand  and  notice,  or  with  the 
evidence  of  them,  the  result  would 
be  the  same,  and  in  either  case  he  is 
concluded  by  his  own  stipulation 
from  raising  the  objection  upon  the 
trial."  Coddington  «.  Davis,  1  Comst., 
186.  And  in  Holmes  v.  Holmes  (5 
Seld.,  525),  it  is  settled  that  proof  of 
a  waiver  of  tender  is  admissible  un- 
der an  averment  of  tender. 

As  to  a  promise  made  subsequent  to 
maturity,  a  distinction  is  taken  be- 
tween a  promise  by  the  indorser 
proved  as  presumptive  evidence  of 
actual  notice  having  been  given  him, 
and  a  promise  proved  as  evidence  of 
a  waiver  of  the  holder's  admitted 
laches  in  not  having  given  notice. 


Tebbetts  ii.  Dowd.  23  Wmd.  379,  and 
see  383,  and  cases  there  cited ;  Mil- 
ler V.  Hackley,  5  Johns.,  376 ;  Duryee 
V.  Denison,  5  lb,  248  ;  Thornton  v. 
Wynn,  12  Wheat.,  183  ;  Leonard  v. 
Gary,  10  Wend,,  504  ;  Agan  v.  Mc- 
Manus,  11  Johns.,  179  ;  Lundie  n. 
Robertson,  7  East,  231  ;  and  see 
Taylor  v.  Jones,  2  Camp'b.,  105  ; 
Dorsey  v.  Watson,  14  Missouri,  59  ; 
James  v.  O'Brien,  26  Eng.  L.  S  Eq. 
R,  283  ;  DeWoIfes.  Murray,  2  Sand/. 
166  ;  Metcalfie  v.  Richardson,  73 
Eng.  Com.  L.  £.,  1010.  A  promise 
relied  on  as  presumptive  evidence  of 
notice  given,  shi^uld  not  be  pleaded ; 
it  is  merely  one  form  of  evidence  of 
notice  as  averred.  But  a  promise 
relied  on  as  to  establish  a  waiver  of 
an  acknowledged  omission  to  give 
notice,  should  be  pleaded. 

(Je)  "  Persons  severally  liable  upon 
the  same  obligation  or  instrument, 
including  the  parties  to  bills  of  ex- 
change and  promissory  notes,  may 
all  or  any  of  them  be  included  in  the 
same  action  at  the  option  of  the 
plaintiff."  Code,  §  120.  And  see 
Laws  0/1832,  489,  ch.  276  ;  Laws  of 
1835,  248,  ch.  211 ;  Laws  of  1837,  72. 

The  action  in  such  case  is  to  be 


H4:  COMPLAINTS. 


Indorsee  against  makers  and  indorsers. 


firm  name  of  W.  X.  &  Co.],  made  his  {or,  their]  promissory 
note  in  writing,  of  which  the  following  is  a  copy :  (1) 

[Copr/  of  the  note.] 
and  delivered  the  same  to   the   defendant  [payee]   thereig 
named  [or,  the  defendants,  payees,  therein  named  as  payees/ 
Tinder  their  firm  name  of  Y.  Z.  &  Co.].  (m) 

n.  That  said  Y.  Z.  [payee]  then  and  there  indorsed  the 
same  to  this  plaintiff  foryalue.  (n) 

ni.  This  plaintiff  further  states  upon  information  and 
belief,  that  at  maturity  said  note  was  duly  presented  for  pay- 
ment, but  was  not  paid,  of  which  the  defendant  [indorser]  had 
due  notice,  (o) 

lY.  That  there  is  now  due  to  this  plaintiff  thereon  from  the 
defendants  the  sum  of  dollars  with  interest  from,  &c.  (p) 

Wherefore,  &c. 

2.  Remote  Indorsee  against  Maker,  First  Indorser  and  a  Later 

Indorser.  (q) 

No.  99. 

I.  That  on  the  day  of  ,  185  .,  at  , 

the  defendant  [maker]   made  his,  [or,  the  defendants  imder 
their  firm  name  of  Y.  Z.  &  Co.,  made  their]  promissory  note 


considered  in  many  respects  as  sev-  204;  and  see  Allen  v.  Fosgate,  11 

eral  actions.     Parker  «.  Jackson,  16  How.  Pr.  R,  213. 

£arl>.,   33.      And  see    Spellman   e.  (T)SesnotestoFormsNbs.83a,nd8i. 

"Weider,  5  Sow.  Pr.  R,  5.     But  it  (m)  See  notes  to  i^orm  iVo.  91. 

seems  that  maker  and  indorser  can-  (ra)  See  notes  to  Form,  No.  92. 

not  be  joined  in  an  action  by  an  in-  (o)  See  notes  and  authorities  to 

dorser  who  has  paid  a  part  of  a  note,  Form  No.  94. 

to  recover  for  money  paid,  &c.     See  (p)  See  notes  and  authorities  to 

Form  No.  37,  note  (»),  ante,  61.    Nor  Fwm  No.  77. 

can  the   assignee  of  non-negotiable  {q)  See  notes  to  i^orm  i^o.  92,^ar- 

paper  join   maker  and   assignor  in  agraph  I.,  ante.     Where  a  note  was 

one  action.    White  v.  Low,  7  Bari.,  drawn  to  the  order  of  the  payee,  was 
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Indorsee  against  maker  and  indoraers. 


in  ■writing,  of  whicli  the  following  is  a  copy:  \Cojpy  of  the 
note  /]  and  delivered  it  to  the  defendants  \jpayees\  [therein 
named  as  payees  under  their  firm  name  of  W.  Y.  &  Co.] 

II.  That  the  defendants  \^fayees\  [under  their  said  firm 
name]  indorsed  the  same  and  delivered  it  so  indorsed,  (r) 

III.  That  thereafter  the  defendants  \lateT  indorsers]  [under 
their  firm  name  of  U.  Y.  &  Co.]  indorsed  the  same  and  deliv- 
ered it  so  indorsed,  and  thereafter  and  before  its  maturity,  it 
lawfully  came  to  the  possession  of  the  plaintiff  for  v^lue.  (s) 

lY.  This  plaintiff  further  states  [upon  information  and 
belief,]  that  at  maturity  said  note  was  duly  presented  for  pay- 
ment, but  was  not  paid,  of  which  the  defendants  [indorsers] 
had  due  notice,  (t) 

Y.  That  this  plaintiff  is  now  the  lawful  owner  and  holder' 
of  said  note,  and  there  is  due  to  him  thereon  from  the  defend- 
ants the  sum  of  dollars  with  interest  from,  &c.  (u) 

Wherefore,  &c. 


transferred  by  him  to  the  plaintiff  by 
assignment  and  without  indorsement, 
it  was  held  on  demurrer  to  the  com- 
plaint upon  the  note,  that  it  was  not 
necessary,  to  enable  the  plaintiff  to 
maintain  an  action  (against  a  party 
who  indorsed  the  note  prior  to  its 
transfer  to  the  plaintiff),  that  the 
payee  should  indorse  the  note.  The 
rule  that  a  bill  or  note  payable  to 
order  must  be  transferred  by  indorse- 
ment applied  only  to  make  the  instru- 
ment negotiable,  so  that  the  holder 
might  sue  in  his  own  name.  But  the 
transfer  by  delivery  was  sufficient  to 
enable  the  holder  to  sue  in  the  name 
10 


of  the  payee.  By  the  assignment  of 
the  note  alleged,  the  plaintiff  acquired 
title  to  the  note,  and  the  action,  un- 
der the  Code,  could  be  maintained  in 
his  own  name.  N.  Y.  Com.  Pleas, 
1856,  Savage  v.  Bevier,  12  Eow.  Pr. 
R,  166.  See  Code,  §  111  ;  Hastings 
V.  M'Kinley,  1  E.  D.  Smith's  C.  P.  B., 
273. 

(r)  See  notes  and  authorities  to 
Forms  Nos.  77  and  92,  ante. 

(s)  See  note  (Ji),  ante,  185. 

(t)  See  notes  to  Form  No.  94,  par- 
agraph III.,  ante,  138. 

(m)  See  notes  to  Form  No.  92,  par- 
agraph III.,  ante,  136. 
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Action  by  Payee  against  Indorser. 


3.  Indorsee  against  Maker  and  Indorser  on  a  Note  payable  on 

Demand. 

No.  100. 

I.  That  on  the  day  of  j  185  ,  the  defend- 
ant \maker']  made  his  promissory  note  in  writing,  of  which  the 
following  is  a  copy  :  \_Copy  of  the  note  j"]  and  delivered  the 
same  to  the  defendant  \indorser'\  the  payee  therein  named, 
who  then  and  there  indorsed  the  same  to  tbis  plaintiff,  (v) 

II.  That  payment  of  said  note  was  duly  demanded(w)  from 
the  defendant  \malcer']  but  the  same  was  not  paid,  of  which 

■  the  defendant  [ifidorser]  had  due  notice,  (x) 

III.  That  there  is  now  due  to  this  plaintiff  thereon  from  the 
defendants  the  sum  of  dollars  with  interest  from,  &c.  (y) 

Wherefore,  &c. 

V.    Payee  against  Maker  and  Indorsee,  (z) 

Payee  halving  Parted  with  full  Value  on  the  Faith  of  the  In- 
dorsement. 

No.  101. 

I.  That  on  the  9th  day  of  September,  1851,  at  the  city 
of  Brooklyn,  the  defendant  Anthony  McGervey  made  his 
promissory  note  in  writing  dated  on  that  day,  and  thereby 


(p)  See  notes  and  authorities   to  due  demand  is  sufficient.     See  Form 

paragraph  I.  oiFormNo.77,  ante,  117,  No.  94,  note  (t),  ante,  138. 

and  paragraph  I.  of  Form  No.   91,  (x)  See  notes  to  paragraph  III.  of 

ante,  183.  Form  No.  94,  ante. 

{w)  Formerly  it  was  requisite   in  (y)  See  notes  to  paragraph  II.  of 

BQch  a  complaint  to  state  the  day  of  Form  No.  77,  ante,  117. 

the  demand,  that  the  court  might  see  (s)  It  is  not  yet  settled,,  whether 

it  was  made  within  a  reasonable  time ;  one  who  writes  his  name.oti  the  back 

but  under  section  162  an  averment  of  of  a  negotiable  promissory  note  drawn 
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Whether  the  Payee  may  recover  against  an  Indorser. 


to  the  payee's  order,  before  the  payee 
indorses  it,  can  in  any  case  be  held 
liable  to  the  payee  as  an  indorser. 
See  the  cases  in  this  State  on  this 
question  collected  and  discussed  by 
Mr.  Justice  Woodruff,  in  Hahn  v. 
Hull,  2  Abbotts''  Pr.  R,  852 ;  and  see 
Durham  ■».  Manrow,  2  Comst.,  633  ; 
Hall  «.  Farnum,  2  ib.,  553 ;  Josselyn 
V  Ames,  3  Mass.,  274 ;  Griswold  i). 
Slocum,  10  Barb.,  402 ;  Bradford  d. 
Martin,  3  Sand/,  647 ;  Pierson  v. 
Boyd,  2  Duer,  33 ;  Oottrellt).  Conklin, 
4  ib.,  45 ;  Murphy  v.  Merchant,  14 
How.  Pr.  P.,  189;  Moore  v.  Cross, 
23  Barb.,  584.  The  last  named  case 
is  now  before  the  Court  of  Appeals. 

Morris  v.  Walker  (15  Q.  B.,  589, 
decided  in  1850),  was  a  case  of  this 
nature.  The  declaration,  by  0.  M. 
stated  that  B.  made  his  promissory 
note  for  23Z.,  payable  "to  the  order 
of  0.  M."  three  months  after  date,  and 
delivered  it  to  "the  said  0.  M.,"  and 
the  said  0.  M.  indorsed  to  the  defend- 
ant, and  the  defendant  indorsed  to  the 
plaintiff;  it  stated  also  dishonor  and 
notice.  Plea,  That  0.  M.,  stated  in  the 
declaration  to  have  indorsed  to  the 
defendant,  and  0.  M.  the  plaintiff,  are 
one  and  the  same  person.  Replica- 
tion, That  before  the  indorsement, 
&c.,  B  was  indebted  to  plaintiff  in  23Z., 
and  it  was  agreed  between  plaintiff  and 
B,  at  B's  request,  he  being  unable  to 
pay,  that  he  should  give  plaintiff,  who 
would  accept  and  take  on  account  of 
such  debt  B's  note  for  23  Z.  payable  at 
three  months,  which  time  plaintiff 
should  give  for  payment  provided  B 
would  procure  the  defendant  to  in- 
dorse the  note  for  the  purpose  of 
securing    payment  and  by  way  of 


guarantee;  of  which  premises  the 
defendant  had  notice  and  assented 
and  agreed  thereto ;  and  that  there- 
upon in  pursuance  of  the  agreement, 
B  made  and  delivered  the  note  to  the 
plaintiff  on  account,  &c.,  and  the 
plaintiff,  in  furtherance  of  the  agree- 
ment and  not  otherwise,  and  without 
any  consideration  or  value  in  that 
behalf,  indorsed  to  the  defendant  as 
in  the  declaration  mentioned  in  order 
that  the  defendant  mightin  pursuance 
and  furtherance  of  the  agreement  in- 
dorse the  same  to  the  plaintiff;  and 
that  the  defendant  accordingly,  in 
pursuance  of  the  agreement  and  for 
the  purpose  aforesaid  and  not  other- 
wise, indorsed  the  same  to  the 
plaintiff,  which  is  the  indorsement  to 
him  in  the  declaration  mentioned; 
and  it  was  held  on  demurrer,  that 
this  replication  was  no  departure,  and 
was  an  answer  to  the  plea  ;  and  the 
plaintiff  had  judgment.     • 

The  objection  to  the  payee's  recov- 
ery in  such  case,  is  founded  on  the 
rule  that  forbids  the  admission  of  parol 
evidence  to  modify  or  contradict  a 
written  contract.  There  are  two 
cases  in  which  he  can  recover,  unless 
this  rule  is  held  to  interpose  :  First, 
where  the  payee  parted  with  value 
oti  the  faith  of  such  an  indorsement 
made  for  the  purpose.  (SsconcZ,  where 
the  indorsee  received  value  from  the 
payee,  or  in  other  words  was  privy 
to  the  consideration  of  the  note.. 
Upon  either  state  of  facts,  if  proof  is 
admissible  the  payee  might  recover. 
It  is  held  in  the  Fifth  District,  (Ellis 
V.  Brown,  6  Barb.,  282,)  that  it  is 
not.  The  same  opinion  is  intimated 
in  the  New  York   Superior  Court 
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Special  averment  of  Consideration  for  indorsement. 


promised  to  pay  to  the  order  of  this  plaintiff,  at  the  Atlan- 
tic Bank,  the  sum  of  five  hundred  dollars,  four  months 
after  the  date  thereof,  for  value  received,  and  delivered  the 
same  to  this  plaintiff,  (a) 

II.  That  the  defendant  John  A.  Cross  indorsed  said  note, 
when  said  McGervey  delivered  the  same  to  this  plaintiff. 

III.  This  plaintiff  further  states  on  information  and  belief, 
that  said  note  at  maturity  was  duly  presented  for  payment, 
but  was  not  paid,  of  which  the  defendant  John  A,  Cross  had 
due  notice,  (b) 

lY.  This  plaintiff  further  states  that  said  note  was  made 
by  the  defendant  McGervey,  and  indorsed  by  the  defendant 
Cross,  for  the  purpose  of  paying  for  coal  sold  and  delivered 
by  this  plaintiff  to  the  defendant  McGervey  on  the  credit  of 
such. indorsement ;  that  the  defendant  Cross  indorsed  the  same 
for  the  purpose  of  procuring  for  the  said  maker  a  credit  with 
the  plaintiff,  knowing  that  it  would  be  so  applied,  and  that 
said  note  was  so  passed  and  so  indorsed  by  the  defendant 
Cross  with  his  privity  to  the  plaintiff,  in  payment  for  coal 
then  sold  and  delivered,  (c) 

Y.  [As  paragrajph  III.  in  Form  No.  100.] 


(Murphy  v.  Merchant,  14  How.  Pr.  If  a  note  drawn  payable  to  learer 

£.,  189) ;  and  in  the  New  York  Com-  is  so  indorsed,  the  indorser  is  liable  to 

mon  Pleas  (Hahn  v.  Hull,  2  Abiotts'  the  payee  as  to  an  indorsee.    Dean 

Fr.  R,  352.)     On  the  contrary,  in  «.  Hall,  17  Wend.,  214 ;    Seabury  v. 

the  First  District  (General  Term)  it  Hungerford,  2  Hill,  80. 

is    held    that    such    proof  may  be  (a)  See  notes  to  paragraph  I.  of 

received.     Moore  v.  Cross,  23  Barb.,  Form  No.  18,  ante,  119. 

534.     The  above  form  is  sustainable  (J)  See  notes  to  paragraph  III.  of 

only  upon  the  latter  view.  Form  No.  94,  ante,  138. 

It   has  been  suggested  that  the  (c)  This  is  the  complaint  in  Moore 

payee  was  entitled  to  indorse  "  with-  v.   Cross,    23   Barb.,   534,   modified 

out  recourse"  above  the  indorser's  slightly  to  conform  to  the  previous 

name,  and  then  sue  as  a  subsequent  precedents,  and  so  as  to  state  only 

indorsee.     Hall  v.  Newcomb,  7  Hill,  one  note  instead  of  two  as  in  that 

416;  Moore  D.Cross,  23  5ar J.,  534.  case.     The  allegations  contained  in 
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Analysis  of  Section  VIIL 


SECTION   VIII. 

Complaints  on  Bills  of  Exchange. 
I. — Payee  against  Acceptok. 

1.  Common  form. 

2.  Shorter  form,  selling  out  a  copy  of  tlie  bill. 

3.  On  an  acceptance  varying  as  to  time  from  the  bill. 

4.  Against  acceptor  for  honor. 

5.  On  a  bill  directed  by  the  drawer  to  himself  and  accepted 

by  him. 

II.  Payee  against  Deawee. 

1.  On  a  bill  payable  at  a  certain  time  after  date  or  sight, — for 

non-acceptance. 

2.  On  the  same,  another  form,  setting  out  a  copy  of^the  bill. 

3.  On  a  bill  payable  on  a  day  ceitain,  or  at  a  certain  time 

after  date,— for  non-payment. 

4.  On  a  bill  payable  at  a  ceitain  time  after  date  or  sight, — 

for  non-payment  after  acceptance. 
f).     On  the  same,  non-presentment  for  acceptance  excused,  the 
drawer  having  counteimanded  the  bill. 

6.  On   the   same,   non-presentment  for   acceptance   excused 

because  the  drawee  could  not  be  found. 


paragraph  marked  IV.  were  inserted  the  complaint  is  insufficient  in  this 

as  an  amendment  respect  if  it  merely  aver  that  the  note, 

Theplaintiflfinsuchacasecertainly  for    a    further    inducement    to    the 

cannot  recover  unless  his  complaint  plaintiff  to  accept  the  same,  was  in- 

contain  special  averments    showing  dorsed    by  the   defendant  and  was 

the  facts  relative  to  the  transaction  then  delivered  to  and  indorsed  by  the 

that  may  operate  to  charge  the  in-  plaintiff.     Murphy  v.   Merchant,   14 

dorser  in  the  payee's  favor,  (Brad-  Em.  Pr.  E.,  189. 
ford  V.  Martin,  3  Sand/.,  647;)  and 
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Analysis  of  Section  VIII.  concluded.  Payee  against  Acceptor. 

III. — Patee  against  Drawer  and  Acceptoe. 

1.  On  a  bill  accepted  by  the  drawee. 

2.  On  a  bill  accepted  for  honor. 

lY. — Bt  Indorsee. 

1.  Against  drawer  and  indorser, — for  non-acceptance. 

2.  Against  drawer,  indorser  before  acceptance,  and  acceptor, 

— for  non-payment. 

3.  Against  drawer,  acceptor,  and  indorser  after  acceptance, — 

for  non-payment. 

Y.  Drawer  against  Acceptor. 

1.  On  a  bill  returned  to,  and  taken  up  by  the  drawer. 

2.  On  a  bill  payable  to  the  drawer's  own  order  and  not  nego- 

tiated. 


I.     Payee  against  Acceptor. 

1.  Common  Form. 

No.  102. 

I.  That  on  the  day  of  185  ,  at  , 

one  M.  N.  [t>?',  certain  persons  under  their  firm  name  of  M.  N. 
&  Co.  (d)]  made  his  [or,  their]  bill  of  exchange  in  writing, 
dated  on  that  daj',  directed  to  the  defendant,  [or,  to  the  defend- 
ants under  their  firm  name  of  Y.  Z.  &  Co.,]  and  thereby 
required  the  defendants  to  pay  to  the  order  of  this  plaintiff 
\or,  of  these  plaintiffs  under  their  firm  name  of  A.  B.  &  Co.] 
the  sum  of  dollars  days  [or,  weeks,  or,  months,] 

after  date  \oi\  sight]  thereof,  for  value  received  ;  and  delivered 
the  same  to  this  plaintiff,  (e) 


(3)  It  is  not  necessary  to  describe  ie)  In  an  action  on  a  draft,  brought 

the  drawers  more  definitely  than  this  by  the  Camden   Bank  against  the 

where  they  are  not  joined  as  defend-  drawer,  after  showing  that  the  draft 

ants.      See  Form  No.  93,  note  (/),  was  made  payable  "  to  the  order  of 

ante,  134.  W.  B.  Storm,  cashier,"  an  averment 
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Averment  of  acceptance. 


Breach. 


Damages. 


II.  That  thereupon  [or,  on  the  day  of  185  , 
at  ,]  the  defendant  [or,  the  defendants  undei-  said  firm 
name]  upon  sight  thereof  accepted  said  bill,  (f) 

III.  That  the  same  has  not  been  paid  (g)  nor  any  part 
thereof,  [except,  &c.,]  and  the  defendant  is  now  justly  indebted 
to  this  plaintiff  thereon  in  the  sum  of  dollars,  with 
[damages  (h)  and]  interest. 

Wherefore,  &c. 


that  the  defendant  "  delivered  the 
said  draft  to  W.  B.  Storm,  Cashier  of 
said  Camden  Bank,  for  the  said  bank,'' 
and  that  "the  said  draft  is  now  held 
and  owned  by  the  said  plaintiffs,  and 
still  remains  due  to  them  from  the 
defendants,"  sufficiently  shows  that 
the  bank  and  not  S  is  the  real  party 
in  interest.  The  Camden  Bank  ». 
Kodgers,  4  R<yw.  Pr.  iJ,  63 ;  S.  C,  2 
Code  R,  45. 

{/)  It  is  held  not  necessary  to  aver 
that  the  acceptance  was  in  writing. 
There  can  be  no  valid  acceptance 
under  the  statute  except  in  writing. 
Therefore  a  general  averment  that 
the  bill  was  accepted  implies  that  the 
acceptance  was  in  writing,  as  the  bill 
could  not  otherwise  be  accepted.  The 
Bank  of  Lowville  v.  Edwards,  11  Mow. 
Pr.  E.,  216;  And  see  Chalie  s. 
Belshaw,  6  Bing.,  529 ;  S.  C,  19 
Eng.  Com.  L.  E.,  240,  and  the  Forms 
prescribed  in  the  English  Rules  of 
Court,  1  GUit.  PI.,  723.  This  case 
may  be  distinguished  from  the  case 
of  an  agreement  which  is  void  by 
the  statute  of  frauds  unless  evidenced 
by  writing,  where,  as  it  is  held  in  the 
Superior  Court,  a  writing  must  be 
averred  in  pleading.  See  Form  No. 
62,  note  («),  artte,  80.    For  the  agree- 


ment is  the  concurrence  of  minds, 
and  that  may  exist  without  the 
vn-iting;  and  it  may  in  several  ways 
be  legally  recognized  as  an  agreement, 
although  while  unexecuted  no  action 
can  be  founded  on  it.  But  without 
a  writing  there  can  be  no  acceptance 
of  a  bill.  And  a  case  of  a  bill  de- 
stroyed or  withheld  by  the  drawee  is 
no  exception,  for  there  the  drawee 
is  deemed  to  have  accepted. 

{g)  If  the  complaint  is  not  drawn 
under  section  162,  it  must  aver  a 
breach.  Keteltas  v.  Myers,  1  Ab- 
ioits'  Pr.  E,  403.  But  against  the 
acceptor  it  is  not  necessary  to  aver 
or  prove  presentment  at  the  place 
where  the  bill  was  made  payable.  It 
is  for  him  to  show  that  he  was  ready 
there  on  the  day  of  maturity,  and 
always  ready  afterwards,  but  the  bill 
was  not  presented ;  and  proof  of  this 
relieves  him  from  interest  and  costs. 
Foden  v.  Sharp,  4  Johyis.,  183  ;  Wol- 
cott  V.  Van  Santvoord,  17  ii.,  248  ; 
Caldwell  v.  Cassidy,  8  Cow.,  271 ; 
Haxtun  v.  Bishop,  3  Wend ,  13  ; 
Greene  v.  Goings,  7  Pari.,  652  ;  and 
see  Form  No.  80,  note  (q),  ante,  122. 

(h)  If  it  be  a  foreign  bill  drawn  or 
negotiated  within  this  State,  demand 
judgment  for  damages  according  to 
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Payee  against  Acceptor.  Acceptor  for  honor. 

2.  Shorter  Form,  setting  out  a  Copy  of  the  Bill. 
No.  103. 

I.  That  on  the  day  of  1 85  ,  at  , 
the  defendant  [or,  the  defendants  under  their  firm  name  ot 
Y.  Z.  &  Co  J  accepted  and  delivered  to  this  plaintifi"  a  bill  of 
exchange  of  which  the  following  is  a  copy  :  \^Oopy  of  the  hill 
and  acceptance.]  (i) 

II.  That  there  is  now  due  to  this  plaintiff  thereon  from 
the  defendant  the  sum  of  dollars  with  [damages  ( j) 
and]  interest  from,  &c. 

Wherefore,  &c. 

This  form  is  supported  by  Andrews  v.  The  Astor  Bank,  2 
Duer,  629. 

3.   On  an  Acceptance,  Yarying  as  to  Time  from  the  Sill. 
No.  104. 

I.  [State  the  making  and  delivery  of  the  Mil  as  in  paragraph 
I.  of  Form  1^0.  102.] 

II.  That  thereupon  [or,  on  the  day  of  185  , 
at  ,j  the  defendant  [ar,  the  defendants  under  said 
firm  name]  upon  sight  thereof,  accepted  the  same  payable 
at  ,  days  [or,  weeks,  or,  months]  after  the  date 
of  said  bill  [or,  after  said  date  of  acceptance],  (k) 

III.  [As  paragraph  III.  in  Form  JV^o.  102.] 

4.  Against  Acceptor  for  Honor. 

No.  105. 

I.  That  on  the  day  of  185  ,  at  , 

one  M.  N.  [or,  certain  persons  under  their  firm  name  of  M.  N. 


the  rates  prescribed  by  statute.     1  (j)  See  note  (li),  supra. 

Rev.  Stat.,  Zd  ed.  770  ;  2,  Uh  ed.  179.  Qc)  See  notes  and  authorities  to 

(«)  See  Form  No.  108,  note  Q>),  post.      Form  No.  102,  supra. 
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Avermeiit3  to  charge  acceptor  for  honor. 

&  Co.]  made  his  [or,  their]  bill  of  exchange  in  writing,  dated 
on  that  day,  and  directed  the  same  to  one  O.  P.  [or,  certain 
persons  under  their  firm  name  of,  &c.J  and  thereby  required 
said  O.  P.  to  pay  to  the  order  of  this  plaintiff  [or,  of  these 
plaintiffs  under  their  firm  name  of  A.  B.  &  Co.]  the  sum  of 
dollars  days  [or,  weeks,  or,  months]  after  date  [or,  sight] 

thereof,  for  value  received ;  and  delivered  the  same  to  this 
plaintiff.  (1) 

II.  That  then  and  there  [or,  on  the  day  of 

185  ,  at  ,]  it  was  duly  presented  to  said  O.  P.  for 

acceptance,  but  was  not  accepted,  [(/"  a  foreign  bill  add,  and 
was  thereiipon  duly  protested  for  non-acceptance]  of  which 
said  drawer  had  due  notice,  (m) 

III.  That  then  and  there  [or,  on  the  day  of 

185  ,  at  ,]  the  defendant  [or,  the  defendants  under 

their  firm  name  of  Y.  Z.  &  Co.]  upon  sight  thereof  accepted 
said  bill  for  the  honor  of  said  [drawer]. 

TV.  That  at  maturity  the  same  was  duly  presented  for 
payment  to  said  O.  P.  [the  drawee],  but  was  not  paid,  [if  a 
foreign  hill  add,  and  was  thereupon  duly  protested  for  non- 
payment], of  which  the  defendant  [accejptor  for  honor],  and 
said  M.  N.  [drawer]  had  due  notice,  (n) 

Y.  That  the  same  has  not  been  paid  nor  any  part  thereof, 
and  the  defendant  is  now  justly  indebted  to  this  plaintiff 
thereon  in  the  snm  of  dollars,  with  [damages  (o)  and] 

interest  from,  <fec. 

Wherefore,  &c. 


(Z)  See  notes   and   authorities  to  Germaine,  7  Barnw.  Jc   C,  468.     As 

Form  No.  102,  supra.  to  whether  it  is  in  all  cases  necessary 

(m)  See  notes  to  paragraph  II.  of  to  aver  a  protest  for  non-acceptance 

Form  No.  94,  ante,  138.  and  notice  to  the  drawer  as  in  para- 

(ii)  To  recover  against  the  acceptor  graph  II.  see  2   Chitt.  Fl.,  177,  note 

for  honor,  it  must  be  shown  that  the  (o).     For    a    complaint  joining  the 

bill  was  presented  at  maturity  to  the  drawer  also,  see  Form  No.  114:,  post. 
drawee,   and   that   the   drawer    had  (o)  See  note  (K),  supra. 

notice  of  non-payment.    Williams  v.  The  accommodation  acceptor  who 
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Payee  against  Acceptor. 


Against  Drawer. 


5.  On  a  nil  directed  ly  the  Drawer  to  Himself  a/nd  Accepted 

hy  Him. 

No.  106. 

I.  That  on  tlie  day  of  185  ,  the  defendant 
made  and  accepted  his  [or,  the  defendants  under  their  firm 
name  of  Y.  Z.  &  Co.  made  and  accepted  their]  bill  of  exchange 
in  writing,  of  which  the  following  is  a  copy  :  {Copy  of  the  hill 
and  acceptance?^  (p) 

and  delivered  it  to  this  plaintiff. 

II.  Til  at  there  is  now  due  to  this  plaintiff  thereon  from 
the  defendant  (q)  the  sum  of  dollars,  with  [damages  (r) 
and]  interest  from,  &c. 

"Wherefore,  &c. 


II.    Payee  against  Deawee. 

1.  On  a  hill  Payahle  at  a  Certain  Time  after  Hate  or  Sight, — 
for  Non-Acceptarvce. 

No.  107. 


185  ,  at 


I.  That  on  the  day  of 

the   defendant    \_drawer'\   made  (s)  his    [or,    the    defendants 
\drawers\  under  their  firm  name  of  T.  Z.  &  Co.  made  their] 


pays  without  funds,  can  recover  from 
the  drawer,  not  upon  the  bill  but  for 
money  paid.  Griffith  ®.  Reed,  21 
Wend.,  502  ;  Suydam  «.  Westfall,  4 
mil.,  211 ;  See  complaints  for  money 
LENT,  PAID,  &c.,  ante,  53. 
{ji)  See  note  (c),  infra. 


{q)  See  notes  to  paragraph  II.  of 
Form  No.  77,  ante,  117. 

(r)  See  note  (Ji),  supra. 

(s)  Where  a  bill  or  note  signed  by 
an  agent  or  attorney  is  pleaded  ac- 
cording to  its  legal  effect,  it  is  not 
necessary  according  to  the   settled 
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Agaiost  Drawer  for  non-acceptance. 


bill  of  exchange  in  writing,  dated  on  tliat  day,  and  directed 
the  same  to  one  M.  N.,  [or,  to  certain  persons  under  the  firm 
name  of  M.  E".  &  Co.  (t)],  and  thereby  required  said  [drawee] 
to  pay  to  the  order  of  this  plaintiff,  [or,  of  these  plaintiffs 
under  their  firm  name  of  A.  B.  &  Co.  (u)]  dollars 

days  [or,  weeks,  or,  months]  after  the  date  [or,  eight] 
thereof,  for  value  received ;  and  delivered  it  to  this 
plaintifi".  (t) 

II.  [This  plaintiff  farther  states  upon  information  and 
belief  (w)]  that  the  same  was  duly  presented  to  [the  drawee] 
for  acceptance,  but  was  not  accepted  (x)  [if  a  foreign  hill  add, 
and  was  thereupon  duly  protested  for  non-acceptance]  of  which 
the  defendant  [drawer]  had  due  notice,  (y) 

III.  That  said  bill  has   not   been  paid  (z)  nor   any  part 


rule  before  the  Code,  to  state  the  fact 
that  the  execution  was  by  an  agent ; 
the  act  may  be  pleaded  as  the  act  of 
the  principal.  See  2  CTiitt.  PI.,  150. 
But  where  the  fact  of  signature  by 
an  agent  appears,  e.  g.,  from  a  copy 
of  the  bill  set  out  in  the  pleading,  the 
agent's  authority  should  be  stated. 
See  Form  No.  81,  note  (x),  ante,  123. 

(t)  See  note  (cl),  supra. 

(u)  See  Form  No.  85,  note  (g),  ante, 
126. 

(»)  See  notes  to  Form  No.  102, 
supra. 

(w)  These  words  will  be  unneces- 
sary if  the  complaint  is  not  to  be 
verified. 

(x)  In  a  complaint  against  the 
drawer  of  the  bank  check  or  of  a  bill 
of  exchange,  properly  so  called,  it  is 
necessary  to  aver  either  demand,  and 
notice  to  the  drawer  of  non-payment, 
or  such  facts, — e.  g.,  want  of  funds 


at  bank, — as  excuse  demand  and 
notice.  Shultz  v.  Depuy,  3  Abbotts' 
Pr.  P.,  252.  If  the  drawee  destroys 
or  refuses  to  return  the  bill  he  may 
be  deemed  to  have  accepted  it.  In 
that  case  the  complaint  should  be  for 
non-payment.  See  Form  No.  110, 
infra. 

In  an  action  against  the  acceptor, 
an  averment  in  the  complaint  that 
payment  of  the  bill,  "was  duly  de- 
manded at  maturity  and  the  same 
was  thereupon  duly  protested  for 
non-payment,"  was  held  sufficient  to 
admit  evidence  of  demand,  neglect  or 
refusal  to  pay,  and  notice  thereof  to 
the  drawer.  Woodbury  v.  Sackrider, 
2  Abbotts'  Pr.  B.,  402 ;  and  see  Fornn 
No.  94,  note  (»),  aiite,  138. 

{y)  See  notes  to  paragraph  II.  of 
Form  No.  94,  ante. 

{z)  See  note  (g),  supra. 
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Complaint  against  Drawer,  setting  out  a  copy  of  the  Bill. 

thereof,  [except,  &c.,J  and  the  defendant  is  now  justly  indebted 
to  the  plaintiff  thereon  in  the  sum  of  dollars,  with 

[damages  (a)  and]  interest. 
Wherefore,  &c. 


2,  On  the  Same  /  Another  Form,  Setting  out  a  Copy  of  the 

Bill. 

No.  108. 

I.  That  on  the  day  of  185  ,  at  , 
the  defendant  [drawer']  made  his  \or,  the  defendants,  drawers, 
under  their  firm  name  of  T.  Z.  &  Co.  made  their]  bill  of 
exchange  in  writing,  of  which  the  following  is  a  copy  :  [Copy 
of  the  hilT\  (b)  and  delivered  it  to  this  plaintiff  [or,  to  these 
plaintiffs  under  their  firm  name  of  A.  B.  &  Co.] 

II.  That  the  same  was  duly  presented  to  [the  drawee]  there- 
in named  for  acceptance,  but  was  not  accepted,  [if  a  foreign 
hill  add,  and  was  thereupon  duly  protested  for  non-acceptance] 
of  which  the  defendant  [drawer]  had  due  notice,  (c) 

III.  That  the  same  has  not  been  paid(d)  nor  any  part  thereof, 
and  there  is  now  due  to  this  plaintiff  thereon,  from  the  defend- 
ant, the  sum  of  dollars  with  [damages  (e)  and]  interest. 

Wherefore,  &c. 


(a)  See  note  (A),  supra.  be  considered  as  an  action  on  an  in- 

(J)  The  holder  must  sue  on  that  strument  for  the  payment  of  money 

one  of  the  set  that  was  dishonored.  only,  within  the  meaning  of  section 

Downes  v.   Church,   13   Pet.,   205  ;  162  of  the  Code.     Andrews  e.  The 

Wells  e.  Whitehead,  15  Wend.,  527.  Astor  Bank,  2  Buer,  629,  and  cases 

(c)  See  notes  to  paragraph  II.  of  there   cited.     Hence,  the  complaint 
Form  No.  94,  ante,  138.  should  aver  a  breach.      Ketelta.s  v. 

(d)  The  action  onabillof  exchange  Myers,  1  AVbotts  Pr.  R.,  403. 
against  the  drawer  is  not,  it  seems,  to  (e)  See  note  Qi),  supra. 
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Payee  against  Drawer.  Acceptance  and  non-payment. 

3.  On  a  Bill  Payable  on  a  Day  Certain,  or  at  a  Certain  Time 

after  Date,— for  Non-Payment. 

No.  109. 

I.  That  on  the  day  of  185  ,  at  , 
the  defendant  [drawer']  made  his  [or,  the  defendants,  drawers, 
under  their  firm  name  of,  &c.,  made  their]  bill  of  exchange  in 
writing  dated  on  that  day,  and  directed  the  same  to  one  M.  N. 
[or,  to  certain  persons  under  their  firm  name  of,  &c.J,  and 
thereby  required  said  [drawee]  to  pay  to  the  order  of  this 
plaintiff  [or,  of  these  plaintiffs  under  their  firm  name  of,  &c.] 

dollars  on  the  day  of  185  ,  [or,        days, 

or,  months  after  the  date  thereof,  or,  at  sight  thereof] 

for  value  received ;  and  delivered  it  to  this  plaintiff,  (f) 

II.  That  the  same  was  dnly  presented  to  [the  drawee]  for 
payment,  (g)  but  was  not  paid  [if  a  foreign  hill  add,  and  was 
thereupon  duly  protested  for  non-payment],  of  which  the 
defendant  [drawer]  had  due  notice,  (h)  and  is  now  justly 
indebted  to  this  plaintiff  thereon  in  the  sum  of  dollars 
with  [damages  (i)  and]  interest,  &c. 

Wherefore,  &c. 

4.  On  a  Bill  Payable  after  Date  or  Sight,— for  Non-Payment 

after  Accej)tance. 

No.  110. 

I.  That  on  the  day  of  185  ,  at  , 

the  defendant  made  his  [or,  the  defendants,  under  tlieir  firm 

(J)  See  notes   to  paragraph  I.  of  County   Bank  «.   The  Albany  City 

FormM).  102,  ante,  150.  Bank,    8   Bari.,   396;    Philpott    v. 

{g)  In  action  against  the  drawer  of  Bryant,  3  Carr.  &  P.,  244 ;    S.  C,  14 

a  bill  payable  on  a  day  certain  or  a  Eng.  Com.  L.  i?,  549. 

certain  time  after  date,  it  is  not  neces-  Qi)  See  notes  to  paragraph  II.  of 

sary  to  aver  presentment  for  accept-  Form  No.  94,  ante,  138. 

ance  to  the  drawee.   Allen  «.  Suydam,  (i)  See  Form  No.   102,  note  (h), 

20    Wend.,  321 ;    The  Montgomery  ante,  150. 
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Payee  against  Drawer ;  non-presentment  excused. 


name  of  Y.  Z.  &  Co.,  made  their]  bill  of  exchange  in  writing 
dated  on  tbat  day,  and  directed  the  same  to  one  M.  N.  {or,  to 
certain  persons  under  their  firm  name  of  M.  N.  &  Co.],  and 
thereby  required  said  [drmoee]  to  pay  to  the  order  of  this 
plaintiff,  [or,  of  these  plaintiffs,  under  their  firm  name  of  A. 
B.  &  Co.]  dollars,  days  [or,  weeks,  or,  months] 

after  the  date  [or,  sight]  thereof,  for  value  received ;  and 
delivered  it  to  this  plaintiff. 

II.  That  then  and  there  [or,  on  the  day  of 

185  ,  at  ,]  the  said  [drawee]  upon  sight  thereof,  accepted 

said  bill,  (j) 

III.  [This  plaintiff  further  states  upon  information  and 
belief]  that  at  maturity  the  same  was  duly  presented  to  said 
[draivee']  for  payment,  but  was  not  paid,  [if  a  foreign  bill  add, 
and  was  thereupon  duly  protested  for  non-payment],  of  which 
the  defendant  [drawer]  had  due  notice,  (k)  and  he  is  now 
justly  indebted  to  this  plaintiff  thereon  in  the  sum  of 
dollars  with  [damages  (1)  and]  interest,  &c. 

Wherefore,  &c. 

5.  On  a  Bill  Payable  at  a  Certain  Time  after  Sight,  Non- 
Presentment  for  Acceptance  Excused,  (m)  the  Drawer  hav 
ing  Countermanded  the  Bill. 

No.  111. 

I.  [State  the  maTcing  and  delivery  of  the  Bill  as  in  para- 
graph I.  of  Form  No.  109,  or,  if  payable  at  sight,  as  in  No.  107.] 

II.  [This  plaintiff  further  states  upon  information  and 
belief]  that  on  or  about  the  day  of  185  ,  said 
bill  not  then  having  been  presented  for  acceptance,  [or,  for 
payment]  the  defendant  countermanded  the  same  by  instruc- 


(;)  See  notes  to  paragraph  I.  of         (T)  See  note  (e),  infra. 
Form  No.  102,  ante,  150.  ("*)  ^<»'  averment  of  waiver  of  no 

Qc)  See  notes  to  paragraph  III.  of  tice,  see  Form  No.  96,  ante,  142. 
Form  No.  94,  ante,  138. 
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Non-presentment  excused.  Action  against  Drawer  and  Acceptor. 

tions  to  the  said  [drawee]  not  to  accept  or  pay  [or,  if  payable 
at  sight,  not  to  pay]  the  same  ;  whei-efore  it  was  not  presented. 
III.  That  the  same  has  not  been  paid,  nor  any  part  thereof, 
[except,  &C.J,  and  the  defendant  is  now  justly  indebted  [con- 
clude as  in  preceding  form.] 


6.     On  the  Same,  Won- Presentment  for  Acceptance  Excused 
because  the  Drawee  could  not  ie  found. 

No.  112. 

I.  [As  in  preceding  form-] 

II.  That  on  the  day  of  185  ,  due  search  and 
inquiry  was  made  for  said  drawee  at  [the  place  of  address  (n)] 
in  order  that  the  same  might  be  presented  to  him  for  accept- 
ance, but  he  could  not  be  foiind,  and  the  same  was  not  accepted 
[and  was  thereupon  duly  protested  for  non-acceptance  (o)],  of 
which  the  defendant  [drawer]  had  due  notice. 

III.  [As  in  preceding  form.] 


III.     Payee  against  Drawer  and  Acceptok.  (p) 

1.     On  a  Hill  Accepted  ly  the  Drawee. 

No.  113. 

I.  That  on  the  day  of  185    ,  at 

,  the  defendant  [drawer]  made  his  [or,  the 

defendants  [drawers],  under  their  firm  name  of  Y.  Z.  &  Co., 

made  their]  bill  of  exchange  in  writing,  dated  on  that  day, 


(ra)   See  Form  No.   94,  note  (w),  (^)  See  Form  No.   98,   note  (k), 

ante,  139.  ante,  148. 

(«)  See  note  (n),  Ihid. 
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Against  Drawer  and  Acceptor.  Acceptance  for  honor. 

arid  directed  the  same  to  the  defendant  [aooeptor  /  or,  to  the 
defendants,  acceptors,  under  their  firm  name  of  W.  X.  &  Co.], 
and  thereby  required  said  [acceptor]  to  pay  to  the  order  of  this 
plaintiff  [or,  of  these  plaintiffs  under  their  firm  name  of  A.  B. 
&  Co.]  dollars,  days  [or,,  weeks,  or,  months] 

after  the  date  [or,  sight]  thereof,  for  value  received  ;  and  de- 
livered it  to  this  plaintiff. 

II.  That  then  and  there  [or,  on  the  day  of 

185  ,  at  ,J  the  defendant  [acceptor],  upon  sight 

thereof,  aCcepted  said  bill,  (q) 

III.  [This  plaintiff  further  states  on  information  and  belief] 
that  at  maturity  the  same  was  duly  presented  to  the  defendant 
[acceptor]  for  payment,  but  was  not  paid  [if  a  foreign  hill  add, 
and  was  thereupon  duly  protested  for  non-payment],  of  which 
the  defendant  [drawer]  had  due  notice  (r) ;  and  the  defendants 
are  now  justly  indebted  to  this  plaintiff  thereon  in  the  sum  of 

dollars,  with  [damages  (S)  and]  interest. 
Wherefore,  &c. 

2.     On  a  Bill.  Accepted  for  Honor. 

No.  114. 

I.  That  on  the  day  of  185  ,  at 

,  the  defendant  [drawer]  made  his  [or,  the 
defendants,  drawers,  under  their  firm  name  of  Y.  Z.  &  Co., 
made  their]  bill  of  exchange  in  writing,  dated  on  that  day, 
and  directed  the  same  to  one  M.  N.  [or,  to  certain  persons 
under  their  firm  name  of  M.  IST.  &  Co.],  and  thereby  required 
said  [drawee]  to  pay  to  the  order  of  this  plaintiff  [oi ,  of  these 
plaintiffs,  under  their  firm  name  of  A.  B.  &  Co.] 
dollars,  days  [or,  weeks,  or,  months]  alter  the  date 

[or,  sight]  thereof,  for  value  received ;  and  delivered  it  to  this 
plaintiff,  (t) 

{q)  See  notes  to  Form  No.  102,  (s)  See  note  (e),  infra, 

ante,  150.  (0  See  notes  to  paragraph  I.   of 

(»■)  See  notes  to  paragraph  III.  of  Form  No.  102,  ante,  150. 
Form  No.  94,  ailte,  138. 
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Acceptance  for  honor.       Non-payment  by  drawee.       Non-payment  by  acceptor. 

II.  That  then  and  tbere  [or,  on  the  day  of 

185  ,  at  ,J  it  was  duly  presented  to  said  [drawee] 

for  acceptance,  but  was  not  accepted  [if  a  foreign  Mil  add, 
and  was  thereupon  duly  protested  for  non-acceptance],  of 
which  the  defendant  [drawer]  had  due  notice,  (a) 

III.  That  then  and  there  [or,  on  the  day  of 

185  ,  at  ,J  the  defendant  [acceptor  for  honor], 

upon  sight  thereof,  accepted  said  bill  for  the  honor  of  said 
[drawer],  (v) 

lY.  That  at  maturity  the  same  was  duly  presented  for 
payment  to  said  [dra/wee]  but  was  not  paid  [if  a  foreign  hill 
add,  and  was  thereupon  duly  protested  for  non-payment],  of 
which  the  defendants  had  due  notice. 

Y.  Tliat  thereupon  the.  same  was  duly  presented  to  the 
defendant  [acceptor  for  honor]  for  payment,  but  was  not  paid 
[and  was  thereupon  duly  protested  for  non-payment],  of  which 
the  defendant  [drawer]  had  due  notice  ;  (w)  and  the  defendants 
are  now  justly  indebted  to  this  plaintiff  thereon  in  the  sum  of 
dollars,  with  [damages  (x)  and]  interest. 

"Wherefore,  &c. 

IV.     Br  Indorsee. 
1.     Against  Drawer  and  Indorser,—for  Non-Acceptance.  (y) 

No.  115. 

I.  [Upon  information  and  belief]  that  ou  the  day 

of  185  ,  at  ,  the  defendant  [drawer] 

(«)  As  to  whether  it  is  in  all  cases  notice  to  the  drawer,  are  necessary  to 
necessary  to  aver  protest  for  non-  charge  the  drawer.    Schofield  v.  Bay- 
acceptance  and  notice  to  the  drawer,  ard,  3  Wend.,  488 ;  Williams  «.  Ger- 
as  preliminary  to  an  acceptance  for  maine,  7  Barnw.  &  C,  468. 
honor,  see  2  CUtt.  PI.,  177,  note{o).  (a:)  See  note  (e)  infra. 

(v)  See  notes  and  authorities  to  (y)  As  to  the  joinder  of  parties 

Form  No.  105,  ante,  153.  -severally  liable  upon  one  bill,  see 

{w)  Presentment  for  payment  to  Form  No.  98,  note  (k),  ante,  143. 
the  acceptor  for  honor,  protest,  and 
11 
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Against  drawer  and  indorser  for  non-acceptance. 


made  his  [or,  the  defendants,  drawers,  nnder  their  firm  name 
of  Y.  Z.  &  Co.,  made  their]  bill  of  exchange  in  writing,  dated 
on  that  day,  and  directed  it  to  one  M.  N.  [or,  to  certain  per- 
sons tinder  the  firm  name  of  M.  N.  &  Co.],  and  thereby 
required  said  [drawee]  to  pay  to  the  order  of  the  defendant 
[indorser,  or,  of  one  0.  P.]  dollars,  days 

[or,  weeks,  or,  months]  after  the  date  [or,  sight]  thereof,  for 
value  received  ;  and  delivered  it  to  the  defendant  [indorser, 
or,  to  said  0.  P.,  who  then  and  there  indorsed  it  to  the  defend- 
ant, indorser].  {z) 

II.  That  then  and  there  [or,  on  the  day  of 

185  ,  at  ,J  the  defendant  [indorser]  indorsed  the 

same  to  this  plaintiff  (a)  [or,  indorsed  the  same  and  delivered 
it  so  indorsed,  and  thereafter  (and-  before  maturity)  the  same 
came  lawfully  into  the  possession  of  this  plaintiff  for  value  (b)]. 

III.  That  the  same  was  duly  presented  to  [the  drawee]  for 
acceptance,  but  was  not  accepted  [if  a  foreign  hill  add,  and 
was  thereupon  duly  protested  for  non-acceptance],  of  which 
the  defendants  had  due  notice,  (c) 

IV.  [That  the  plaintiff  is  now  the  lawful  owner  and  holder 
of  said  bill,  and  (d)]  that  the  same  has  not  been  paid  nor  any 
part  thereof;  and  the  defendants  are  now  justly  indebted  to 
the  plaintiff  thereon  in  the  sum  of  dollars,  with 
[damages  (e)  and]  interest. 


"Wherefore,  &c. 


(z)  See  notes  to  Form  Wo.  102,  ante,  holder  where  the  complaint  shows 

150,  and  Form  'No.  94,  ante,  138.  his  title  by  tracing  the  indorsements. 

{a)  This  imports  a  delivery.     See  These  words  may  therefore  be  omit- 

Form  No.  9\,  note  (d),  ante,  IZZ.  ted  unless  the  words  in  bracket  at 

(J)  See   Form  No.    92,   note  (h),  the  end  of  paragraph  II.  are  inserted. 

ante,  135.  (e)  If  a  foreign  bill,  drawn  or  ne- 

(c)  See  notes  to  paragraph  III.  of  gotiated  within  this  State,  claim  dam- 
Form  No.  94,  ante,  138.  ages  according  to  the  provisions  of 

(d)  It  is  unnecessary  to  aver  that  the  statute.     2  Sev.  Stat.,  3d  ed.,  54, 
the  plaintiff  is  the  lawful  owner  and  4<A  ed.,  175. 
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By  Indorsee. 


2.   Against  Drawer,  Indorser  before  acceptance,  and  Acceptor, 
—-for  Non-Payment. 

No.  116. 

I.  [Upon  information  and  belief]  that  on  the 

<iay  of  185  ,  at  ,  the  defendant  \_drawer'\ 

made  his  \or,  the  defendants,  drawers,  under  their  firm  name 
of,  &c.,  made  their]  bill  of  exchange  in  writing,  dated  on  that 
day,  and  directed  it  to  the  defendant  \acceptor,  or  to  the 
defendants,  acceptors,  under  their  firm  name  of,  &c.],  and 
tbereby  required  the  defendant  \acGeptor\  to  pay  to  the  order 
of  the  defendant  \indorser,  or,  of  one  M.  N.]  dollars, 

days  \or,  weeks,  or,  months],  after  the  date  \or, 
sight]  thereof,  for  value  received;  and  delivered  it  \^  the 
defendant  \indorser,  or,  to  the  said  O.  P.,  who  thereupon 
indorsed  it  to  the  defendant,  indorserA,. 

II.  That  then  and  there  \or,  on  the  day  of 

185  ,  at  ,J  the  defendant  \indorser'\ 

indorsed  the-  same  to  this  plaintiff  (f)  \or,  indorsed  the  same 
and  delivered  it  so  indorsed,  and  thereafter  (and  before  matu- 
rity) the  same  came  lawfully  into  the  possession  of  this  plain- 
tiff for  value,  (g)] 

III.  That  then  and  there  \or,  on  the  day  of 

185  ,  at  ,]  the  defendant  {acceptor, 

or,  the  defendants,  acceptors,  under  their  firm  name  of,  &c.], 
upon  sight  thereof,  accepted  said  bill,  (h) 

lY.  That  at  maturity  the  same  was  duly  presented  to  the 
defendant  \aGceptor'\  for  payment,  but  was  not  paid  [if  a  foreign 
hill  add,  and  was  thereupon  duly  protested  for  non-payment], 
of  which  the  defendants  [drawer  and  indorser']  had  due 
notice,  (i) 


(/)  This  Imports  a  delivery.    See  Qi)  See  Form  No.  102,  note  (/), 

Form  No.  91,  note  (d),  ante,  133.  ante,  150. 

(g)  See  Form  No.  92,  note  (h),  ante,  (i)  See  notes  to  paragraph  III,  of 

135.  Form  No.  94,  ante,  138. 
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By  Indorsee  of  Bill. 


V.  [That  the  plaintiff  is  the  lawful  owner  and  holder  of 
the  said  bill,  and  (j)]  and  that  the  same  has  not  been  paid  nor 
any  part  thereof,  and  the  defendants  are  now  justly  indebted 
to  him  thereon  in  the  sum  of  dollars  with  [dam- 

ages (k)  and]  interest. 

Wherefore,  &c. 

3.  Against  Drcmer,  Acceptor,  and  Indorser  after  acceptance^ 
—for  Non-Payment. 

No.  117. 

I.  That  on  the  day  of  185  ,  at  , 
the  defendant  \_drawer]  made  his  \or,  the  defendants,  drawers, 
under  their  firm  name  of,  &c.,  made  their]  bill  of  exchange  in 
writing,  dated  on  that  day,  and  directed  it  to  the  defendant 
[acceptor,  or,  to  the  defendants,  acceptors,  under  their  firm 
name  of,  &c.]  and  thereby  required  said  defendant  [acceptor'], 
to  pay  to  the  order  of  the  defendant  [indorser,  or,  of  one  M.  N. 
or  of  certain  persons  under  their  firm  name  of,  &c.j 

dollars  days  [or  weeks,  or,  months]  after  the  date  [or, 

sight]  thereof  for  value  ;  and  delivered  it  to  the  defendant 
[indorser,  or,  to  said  M.  E".,  who  thereupon  indorsed  it  to  the 
defendant,  indorser.] 

II.  That  then  and  there,  [or,  on  the  day  of  , 
185  ,  at  J,  the  defendant  [acceptor,  or  the  defendants, 
acceptors,  under  their  firm  name  of,  &c.]  upon  sight  thereof, 
accepted  said  bill.  (1) 

III.  That  then  and  there  [or  on  the  day  of  , 
185  ,  at  ],  the  defendant  [indorser]  indorsed  the  same 
to  this  plaintiff  (m)  [or,  indorsed  the  same,  and  delivered  it  so 


( j)  These  words  need  only  be  in-  (h)  See  note  (c),  supra. 

serted  when  the  words  in  brackets  at  (J)  See  Form  No.  102,  note  (/),  ante, 

the  end  of  paragraph  II.  are  inserted.  150. 

See  note  (d)  supra.  (m)  See  note  (a),  supra. 
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Eeturn  of  acceptance  for  non-payment. 


indorsed,  and  thereafter  (and  before  maturity)  the  same  came 
lawfully  into  the  possession  of  this  plaintiff  for  value,  (n)] 
ly.  and  Y.    [As  in  thepreceding  Form.^ 

V.    Deaweb  against  Aoceptoe. 

\.  On  a  Bill  Returned  to,  and  taken  wp  hy  the  Dfawer. 

No.  118. 

I.  That  on  the  day  of  ,  185  ,  at  ,  this 
plaintiff  made  his  [or,  these  plaintiffs  under  their  firm  name 
of,  &c.,  made  their]  bill  of  exchange  in  writing,  dated  on  that 
day,  and  directed  it  to  the  defendant  [or,  to  the  defendants 
under  their  firm  name  of,  &c.J  and  thereby  required  the  de- 
fendant to  pay  to  the  order  of  one  IVI.  N.  [or,  of  certain  per- 
sons under  their  firm  name  of,  &c.J                dollars 

days  \or,  weeks,  or,  months]  after  the  date  [or,  sight]  thereof; 
and  delivered  the  same  to  said  \_payee\. 

II.  That  then  and  there  \or,  on  the  day  of  185  , 
at  J,  the  defendant  [s  under  their  said  firm  name]  upon 
sight  thereof,  accepted  said  bill  (o)  for  value  received. 

III.  That  at  maturity  the  same  was  duly  presented  to  him 
for  payment,  (p)  but  was  not  paid. 

lY.  That  on  the  day  of  185  ,  at  , 

the  same  was  returned  to  the  plaintiff  for  non-payment,  (q)  and 
this  plaintiff,  as  drawer  thereof,  was  then  and  there  com- 
pelled (r)  to  pay  to  said  \_fayee,  or,  to  the  holder  thereof]  the 


(n)  See  Form  No.  92,  note  (A),  ante,  (q)  When  the  drawer  sues  on  a 

135.  bill  payable  to  a  third  person,  it  is 

(o)   See  Form  No.  103,   note{f),  necessary  to  state  that  it  was  dishon- 

ante,  150.  ored  and  taken  up  and  paid  by  the 

(p)  This  is  a  sufficient  averment  of  plaintiflF.    2  CAii*.  PZ.,  148. 

presentment  under  section  162  of  the  (■>■)  See  Form  No.   40,   not*   (J), 

Code.  ante,  64. 


166  COMPLAINTS. 


By  Drawer,  on  an  acceptance  not  negotiated. 


sum  of  dollars,  being  the  amount  of  said  bill  with  dam- 

ages [or,  with  costs  of  protest]  and  interest,  (s) 

*rhat  the  plaintiff  is  now  the  lawful  owner  and  holder  of 
said  bill,  and  that  the  same  has  not  been  paid  nor  any  part 
thereof;  and  the  defendant  is  now  justly  indebted  to  him' 
thereon  in  the  sum  of,  &c. 

"Wherefore,  &c. 

2.  On,  a  Bill  Payable  to  the  Drawer's  own  Order,  a/nd  not 

Negotiated. 

No.  119. 

I.  That  on  the  day  of  j  18  ,  at  , 
this  plaintiff  made  his  [or,  these  plaintiffs  under  their  firm 
name  of  A.  B.  &  Co.  made  their]  bill  of  exchange  in  writing, 
dated  on  that  day,  and  directed  it  to  the  defendant  [or,  to  the 
defendants  under  their  firm  name  of,  &c.J  and  thereby  required 
the  defendant  to  pay  to  the  order  of  this  plaintiff 

dollars  days  [or,  weeks,  or,  months]  after  date  [or, 

sight]  thereof ;  and  the  defendant  thereupon  [or,  on  the 
day  of  ,  185  ,  at  ,J  upon  sight  thereof  accepted 

said  bill,  for  value  received,  and  delivered  it  to  the  plaintiff. 

II.  That  the  plaintiff  is  still  the  lawfiil  owner  and  holder 
of  said  bill,  and  that  the  same  has  not  been  paid,  nor  any  part 
thereof  [except,  &c.] ;  and  the  defendant  is  now  justly  in- 
debted to  him  thereon  in  the  sum  of  dollars  with  [dam- 
ages (t)  and]  interest. 

"Wherefore,  &c. 


(s)  This  action  may  be  maintained  taken  up   the  bill,   he  should  sue, 

without  deducing  title   to  the  bill  not  on  the  bill,  but  for  money  paid, 

through  the    payee.       Kingman  v.  &c.      See    Form  No.  37,  note  (x)y 

Houghtaling,   25    Wend.,   425,    and  ante,  61. 

cases  there  cited.    If  the  drawer  has  (i)  See  note  (e),  supra. 
only  paid  a  part  so  that  he  has  not 
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Analysis  of  Section  IX.  Against  drawer  of  check. 


SECTION   IX, 
Complaints  upon  Checks. 
I. — Against  Drawee. 

1.  Payee  against  drawer. 

2.  Indorsee,  or  bearer,  against  drawer. 

3.  Payee  against  drawer ;    omission  to  give  notice  of  non- 

payment excused  because  the  drawer  had  no  funds. 

4.  Indorsee  against  drawer ;  non -presentment  excused  because 

of  insolvency  of  the  drawee. 

II. — Indorsee,  oe  Beaeee,  against  Drawee  and  Indoesee. 
Ill- — Against  the  Bank,  Deawee,  having  ceetified. 

I.     Against  Deawer. 

1.  Payee  against  Drawer. 

No.  120. 

I.  That  on  the  day  of  185  ,  at  , 

the  defendant  made  his  check  [or,  the  defendants  under  their 
firm  name  of  Y.  Z.  &  Co.  (u)  made  their  check]  in  writing 
dated  on  that  day,  and  directed  the  same  to  the  Bank  of  M. 
]Sr.  \or,  to  certain  persons  under  the  firm  name  of,  &c.J,  and 
thereby  required  said  \drawee\  to  pay  to  this  plaintiff"  or 
order  \or,  bearer  (v)]  dollars  (w)  for  value  received  ;  and 

delivered  it  to  this  plaintiff. 


(■u)  See  Jbrm  ITb.SS,  note{z),  ante,  "to  the  order  of  bills  payable,"  (Wil- 

124 ;  and  No.  84,  notes  (e)  and  (d),  lets  v.  The  Phenix  Bank,   2   Buer, 

ante,  125.  121,)  is  to  be  deemed   payable    to 

(v)  A  check  payable  to  the  order  bearer  if  negotiated  by  the  maker, 

of  a  fictitious  person,  e.  g.,  to  the  See  note  (z),  infra. 

order  of  a  firm  long  since  dissolved  (w)  When  no  time  of  payment  is 

(Stevens  v.  Strang,  2  Sand/.,  138),  or  mentioned  the  check  or  note  is  pay- 
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Against  drawer  of  cheek. 


II.  That  the  same  was  duly  presented  ()  to  the  said 
[drawee]  for  payment,  but  was  not  paid  of  which  the  defend- 
ant [drawer]  had  due  notice,  (y)  and  he  is  now  justly  indebted 
to  this  plaintiif  thereon  in  the  sum  of  dollars  with 

■interest  from,  &c. 

Wherefore,  &c. 


able  immediately,  and  it  is  unneces- 
sary that  the  complaint  should  state 
a  time  as  the  time  of  payment.  Her- 
rick  V.  Bennett,  8  Johns.,  374  ;  Pear- 
sall  V.  Frazer,  14  Bari.,  564;  and 
see  Thompson  v.  Ketcham,  8  JoTins., 
146. 

By  a  recent  statute  of  this  State  it 
is  provided  as  follows:  All  checks, 
bills  of  exchange,  or  drafts,  appear- 
ing on  their  face  to  have  been  drawn 
upon  any  bank  or  upon  any  banking 
association  or  individual  banker,  car- 
rying on  banking  business  under  the 
act  to  authorize  the  business  of  bank- 
ing, which  are  on  their  face  payable 
on  any  specified  day  or  in  any 
number  of  days  after  the  date  or 
sight  thereof,  shall  be  deemed  due 
and  payable  on  the  day  mentioned 
for  the  payment  of  the  same,  without 
any  days  of  grace  being  allowed,  and 
it  shall  not  be  necessary  to  protest 
the  same  for  non-acceptance.  1  Laws 
0/1857,838,0^.416,  §2. 

(x)  As  against  the  drawer,  pre- 
sentment at  any  time  before  suit 
brought  is  sufficient,  unless  it  appear 


that  he  has  been  prejudiced  by  un- 
reasonable delay  on  the  part  of  the 
holder.  Little  d.  Phenix  Bank,  2 
Sill,  425,  and  cases  there  cited ;  S. 

C,  7  Bill,  359 ;  Harbeck  v.  Craft,  4 
Duer,  122. 

(y)  In  general,  presentment  and 
notice  of  non-payment  is  necessary 
to  charge  the  drg,wer  of  a  check. 
Harber  v.  Anderson,  21  Wend.,  372  ; 
Shultz  «.  Depuy,  3  Abbotts'  Pr.  S., 
252;  and  see  Franklin  v.  Vanderpool, 
1  Hall,  78.  But  compare  Oruger  «. 
Armstrong,  3  Johns.  Oas.,  5  ;  Oonroy 

D.  Warren,  3  ib.,  269 ;  Elting  v.  Brin- 
kerhoflf,  2  Hall,  459.  It  is  otherwise 
if  the  drawees  have  failed,  or  their 
business  been  stopped  by  an  injunc- 
tion, or  if  the  drawer  had  no  funds 
in  their  hands ;  but  in  such  a  case 
the  fact  must  be  averred  in  excuse  of 
the  omission  to  demand  or  give  notice 
of  non-payment.  See  Forms  122  and 
123. 

For  authorities  as  to  the  form  of 
this  a.verment  see  notes  to  paragraph 
III.  of  Form  M.  94,  ante,  188. 
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Cheek  payable  to  fictitious  person.  OmiBsion  of  notice 

2.     Indorsee,  or  Bearer,  against  Drawer. 
No.  121. 

I.  That  on  the  day  of  185  ,  at  , 
the  defendant  made  his  check  [or,  the  defendants,  under  their 
firm  name  of,  &c.,  made  their  check]  in  writing,  dated  on  that 
day  and  directed  the  same  to  the  Bank  of  M.  N.  [or,  to  certain 
persons,  &c.J,  and  thereby  required  said  [drawee']  to  pay  to 
one  O.  P.  or  order  [or,  bearer]  dollars,  for  Value 
received ;  and  delivered  it  to  said  [payee]  [if  payable  to  order 
add,  who  indorsed  the  same,  and  delivered  it  so  indorsed],  (z) 
and  the  same  thereafter  came  lawfully  to  the  possession  of 
this  plaintiff,  (a) 

II.  That  thereafter  the  same  was  duly  presented  to  said 
[dra,wee'\  for  payment,  but  was  not  paid,  of  which  the  defend- 
ant had  due  notice,  (b) 

in.  That  this  plaintiff  is  now  the  lawful  owner  and  holder 
of  the  same,  and  the  defendant  is  now  justly  indebted  to  him 
thereon  in  the  sum  of  dollars,  with  interest  from, 

&c. 

3.  Payee  against  Drawer ;   Omission  'to  give  notice  of  Non- 
Payment  Excused  hecause  the  Drawer  had  no  Funds. 

No.  122. 

I.  [State  the  mahing  and  delivery  of  the  cheek  as  in  fara- 
graj>h  I.  of  Form  No.  120.] 


(z)  If  payable  to  bearer  or  to  a  upon  the  defendant  negotiated  the 

fictitious  person,  instead  of  stating  same." 

that  it  was  payable  to  0.  P.,  &c.,  say  (a)  See  notes  to  paragraph  I.  of 

"and  thereby  required  said  [drawee]  Form  No.  92,  ante,  134. 

to  pay  to  the  bearer  thereof  (6)  See  notes  and  authorities  to 

dollars,  for  value  received ;  and  there-  *  paragraph  III.  of  Form  No.  94,  ante, 

138. 


no 
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Exensea  for  omission  of  presentment  or  notice. 


II.  That  thereafter  the  same  was  duly  presented  (c)  to  said 

[drawee]  for  payment,  but  the  defendant  had  no  funds  (d)  with 

said  [drawee']  and  the  same  waj  not  paid ;  and  the  defendant 

is  now  justly  indebted  to  this  plaintiff  thereon  in  the  sum  of 

dollars,  with  interest  from,  &c. 

Wherefore,  &c. 


Indorsee  against  Drawer ;    Non-Presentment  Excused- 
because  of  insolvency  of  the  Drawee. 

No.  123. 


I.  That  on  the 


day  of 


185  ,  at 


the 


defendant  made  his  check  [or,  the  defendants,  under  their  firm 
name,  &c.,  made  their  check]  in  writing,  dated  on  that  day 
and  directed  the  same  to  the  Bank  of  M.  N.  [or,  to  certain 
persons,  under,  &c.j,  and  thereby  required  said  [drawee]  to 
pay  to  the  order  of  one  O.  P.  dollars,  for  value 

received;  and  delivered  the  same  to  said  [payee],  who  there- 
upon indorsed  it  to  this  plaintiff. 

II.  That  on  the      "  day  of  185  ,  (e)  said 


(c)  See  Form  No.  94,  note  («), 
ante,  139.  Want  of  funds  in  the 
drawee's  hands  excuses  the  omission 
to  give  notice  of  non-payment.  As 
to  whether  it  excuses  non-present- 
ment, see  Cruger  v.  Armstrong,  3 
Johns.  Cas.,  5 ;  Fitch  v.  Redding,  4 
Sand/.,  130;  Conroy  v.  Warren,  3 
Johns.  CiM.,  259 ;  Franklin  v.  Vander- 
pool,  1  Ball,  78 ;  Schultz  v.  Depuy, 
3  AUotts'  Pr.  S.,  252. 

(d)  In  all  cases  where  it  is  intended 


to  rely  upon  want  of  funds  as  excus- 
ing demand  or  notice,  that  fact  must 
be  averred.  Schultz  v.  Depuy,  3 
Abbotts'  Pr.  Ji.,  252 ;  Garvey  v.  Fow- 
ler, 4:  Sand/.,  665;  Fitch  v.  Redding,' 
4JJ.,  130;  foanklin  1).  Vanderpool,  1 
JIall,  78.  And  generally  evidence  in 
excuse  for  non-performance  is  not 
admissible  under  an  averment  of 
performance.  See  Form  No.  76,  note 
(«),  ante,  113. 

(«)  The  time  should  be  stated,  that 
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Insolvency  of  Drawee.  Indorsement. 

[drawee]  was  insolvent  [or,  had  stopped  payment](f ),  and  said 
check  has  not  been  paid,  nor  any  part  thereof;  and  the  defend- 
ant is  now  justly  indebted  to  this  plaintiff  thereon  in  the  sxim 
of  dollars,  with  interest  from,  &c.  (g) 

Wherefore,  &c. 


II.     Indorsee,  ok  Beaker,  AaiiNsx  Drawee  and  Indoesek. 

No.  124. 

I.  That  on  the  day  of  185  ,  at  ,  the 
defendant  [drawer]  made  his  check  [or,  the  defendants,  under 
their  firm  name  of,  &c.,  made  their  check]  in  writing,  dated 
on  that  day,  and  directed  the  same  to  the  Bank  of  M.  IsT.  [or, 
to  certain  persons,  under,  &c.],  and  thereby^  required  said 
[drawee]  to  pay  to  the  defendant  [indorser],  or  order  [or, 
bearer]  dollars,  for  value  received ;  and  delivered 
it  to  the  defendant  [indorser],  (h) 

II.  That  thereupon  said  defendant  [indorser,  or,  the  defend- 
ants, indorsers,  under  their  firm  name  of,  &c.]  indorsed  the 
same  to  this  plaintiff  [or,  indorsed  the  same  and  delivered  it 
so  indorsed ;  and  thereafter  it  came  lawfully  into  the  posses- 
sion of  this  plaintiff,  for  value,  (i)] 


it  may  appear  whether  it  was  such  as  [or,  bearer]                          dollars,  for 

to  excuse  the  holder  from  a  demand,  value  received,  and  delivered  it  to 

Seel  Chit.  PI,  1%^.  said  0.  P.  [who  thereupon  indorsed  the 

(/)  As  against  drawer  these  facts  same  and  delivered  it  so  indorsed]." 

dispense  with  presentment  and  notice.  These  last  words  are  necessary  if  the 

Lovett  V.  Cornwell,  6  Wend.,  369.  check  was  payable  to  order.    When 

((?)  See   notes  and   authorities   to  payable  to  order  of  a  fictitious  per- 

paragraph  II.  of  Form  No.  78,  antt,  son,  state  negotiation  by  maker  as  in 

120.  note  (z),  supra. 

(A)  If  the  indorser  was  not  the  («)  See  notes  to  paragraph  I.  of 

payee,  substitute  "  to  pay  to  one  0.  P.  Form  No.  92,  ante,  134. 
[or,  to  certain  persons,  &o.]  or  order 
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Upon  a  certified  check. 


in.  That  said  check  was  duly  presented  for  payment,  but 
was  not  paid,  of  which  the  defendants  had  due  notice,  (j) 

IV.  That  [this  plaintiff  is  now  the  lawful  owner  and  holder 
of  said  check,  and  (k)]  the  defendant  is  now  justly  indebted 
to  him  thereon  in  the  siim  of  dollars,  with  interest 

from,  &c. 

Wherefore,  &c. 


III.     Against  the  Bank,  Drawee,  having  Certified. 
No.  125. 

I.  That  the  defendants  are  a  corporation,  created  by  and 
imder  the  laws  of  this  State,  organized  pursuant  to  an  act  of 
the  Legislature  entitled  "  An  Act  to  authorize  the  business  of 
Banking"  [o)',  if  the  Bank  was  organized  under  a  special 
charter,  state  title  of  its  charter'],  passed  April  18, 1838  [or,  date 
of  special  charter],  and  the  acts  amending  the  same.  (I) 

II.  That  on  the  day  of  185  ,  at  ,  one 
M.  N.  made  his  check  [or,  certain  persons,  under  their  firm 
name  of  M.  N.  &  Co.,  made  their  check]  in  writing,  bearing 
date  on  that  day,  and  directed  it  to  the  defendants,  and  thereby 
required  them  to  pay  to  this  plaintiff  or  order  [or,  bearer] 

dollars,  for  value  received ;  and  delivered  the 
same  to  this  plaintiff  [or,  if  payable  to  a  third  party,  state  it 
as  in  preceding  forrrh\. 


(J)  See  notes  and  authorities  to  as  direct  to  the  plaintiff  the  words  in 

paragraph  III.  of  Form  Ifo.  94.    Pro-  bracket  may  be  omitted.    See  Form 

test  is  unnecessary.      li.,  note  (v),  No.  115,  note  (d),  ante,  162. 

ante,  189;    and  see  Form  No.  120,  (J)  See  notes  and  authorities  to 

note  (w),  ante,  167.  Form  No.  22,  ante,  43,  and  Form  No. 

(K)  If  the  indorsement  was  stated  88,  ante,  127. 
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Analysis  of  Section  X. 


III.  That  then  and  there,  [or  on  the  day  of 

185  ,  at  ,J  the  defendants,  by  their  agent  duly 

authorized  thereto,  (m)  in  writing  accepted  and  certified  the 
same  to  be  good. 

IV.  That  thereafter  the  same  was  duly  presented  for  pay- 
ment, but  was  not  paid;  and  the  defendants  are  now  justly 
indebted  to  this  plaintiff  thereon  in  the  sum  of 

dollars,  with  interest  from,  &c. 
Wherefore,  &c. 


SECTION   X. 

Complaints  on  non-negotiable  instruments  for  the  ^payment  of 

money,  (n) 

I. — Account  Stated. 
II. — Non-Negotiable  Notes  and  Bills. 

1.  On  a  note  payable  in  case  the  proceeds  of  the  maker's  busi- 

ness exceed  a  certain  sum. 

2.  On  a  note  payable  in  chattels. 

3.  By  indorsee  of  a  bill  of  exchange  payable  out  of  proceeds 

of  sales. 
III. — Stock  Subsceiptions. 

1.  By  a  Plankroad  Company  organized  under  the  general  act, 

to  recover  subscriptions  to  its  stock. 

2.  By  a  Railroad  Company,  for  the  same. 
IV. — Insurance. 

1 .  By  the  assured,  on  a  Fire  Policy,  renewed. 

2.  By  the  assignee  of  the  assured,  on  an  agreement  to  insure, 

but  the  policy  never  having  been  delivered.    . 

(m)  See,  as  to  the  form  and  the  The  Butchers  and  Drovers'  Bank,  4 

sufficiency  of  this  averment,    Form  Butr,  219,  affirmed  in  the  Court  of 

No.  88,  note  (p),  ante,  128.     As  to  Appeals,  but  not  yet  reported, 
the  authority  of  the  cashier  or  paying  («)  For  complaints  in  actions  on 

teller  to  certify,  see  Willetts  v.  The  contracts  for  services,  see  Forms  No. 

Phoenix  Bank,  2    Buer,  121 ;    The  75  and  No.  76,  ante,  110. 
Fanners'  Bank  of  Kent  County  v. 
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Analysis  of  Section  X.  concluded. 


3.  By  the  assignee  in  trust  for  the  wife  of  the  assured,  on  a 

Life  Policy. 

4.  On  a  Marine  Policy. 

V. GiTAEANTIES. 

1 .  For  payment  of  rent. 

2.  On  agreement  to  be  answerable  for  price  of  goods  sold  to 

third  party. 

3.  On  a  guaranty  of  a  precedent  debt. 
VI. — Awards. 

VII. — Statutoby  Undertakings. 

1.  On  an  undertaking  for  costs  by  non-resident  plaintiff. 

2.  On  the  same  for  costs  and  damages  on  an  attachment. 

3.  On  the  same  on  an  arrest. 

4.  On  an  undertaking  for  the  return  of  the  property,  &c.  in 

an  action  of  claim  and  delivery. 

5.  On  a  bond  given  to  obtain  discharge  of  an  attachment. 

6.  On  an  undertaking  for  costs  of  appeal. 
VIII.— Bonds. 

1.  On  a  Money  Bond. 

2.  On  a  Bond  given  to  secure  a  stay  of  proceedings;    for 

reformation  of  a  mistake  in  it,  and  judgment  upon  it 
as  reformed. 

3.  On  a  Bond  for  rent,  against  principal  and  sureties. 

4.  On  a  Bond  for  the  faithful  accounting  of  an  agent. 

I.     Account  Stated. 
No.  126. 

I.  Tiiat  on  the  day  of  185  ,  at  , 
an  account  was  stated  between  this  plaintiif  and  the  defendant ; 
and  upon  such  statement  a  balance  of  dollars, 
was  found  to  be  due  from  said  defendant  to  this  plaintiff. 

II.  That  the  defendant  then  and  there  promised  to  pay 
said  sum ;  but  the  same  has  not  been  paid  nor  any  part  thereof 
[except,  &C.J,  and  the  defendant  is  now  justly  indebted  to  this 
];ilaintiff  thereon  in  the  sum  of  dollars,  with  interest 
from  said,  <fec. 

Wherefore,  &c. 
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Note  payable  upon  a  contingency. 

•  This  form  is  supported  by  Grraliam  v.  Camman,  13  How. 
Pr.   JS.,  360 ;   and  notes  and  authorities  to  Form  No.    35, 

ante^  58. 


II.     Non-Negotiable  Notes  and  Bills,  (o) 

1 .    Upon  a  Note  payable  in  case  the  Pi/f^ts  of  the  Maher^s 
business  exceed  a  certain  sum. 

No.  127. 

I.  That  on  the  day  of  185  ,  at 

the  defendant  made  his  promissory  note  in  writing,  of  which 

the  following  is  a  copy  : — 

§100.  BrooMyn,  \st  January,  1856. 

For  value  received,  I  promise  to  pay  to  A.  B.  one  year 
after  date,  one  hundred  dollars,  in  case  the  proceeds  of  the 
milk-route  I  have  this  day  bought  of  him  shall  exceed  the 
sum  of  two  thousand  dollars. 

(Signed)  T.  Z. 

II.  This  plaintiff  further  shows  upon  information  and 
belief  that  the  proceeds  of  said  milk-route  did  before  the  ex- 
piration of  said  year  exceed  the  sum  of  two  tliousand  dollars, 
[of  which  the  defendant  on  the  day  of  185  ,  at 

,  had  due  notice,  and  payment  of  said  note  was  then 
and  there  duly  demanded  (p)],  but  that  said  note  has  not  been 
paid  nor  any  part  thereof,  [except,  &c.J  and  there  is  now  due 
to  this  plaintiff  thereon  from  the  defendant  the  sum  of 
dollars,  with  interest  from,  &c. 
"Wherefore,  &c. 


(o)  It  is  held  that  possession  of  a  power  to  assign  such  a  note'belong- 

non-mgotidble  note  on  the  trial,  is  not  ing  to  his  bank.     Barrick  v.  Austin, 

prima  facie  evidence  of  title, — and  21  Bari.,  241. 

that  a  cashier  is  not  presumed  to  have  {p)  If  the  contingency  upon  which 
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Consideration  of  non-negotiable  notes. 


2.  On  a  Wote  payable  in  CJiattels. 
No.  128. 

I.  That  on  the  day  of  ,  185  ,  the  defendant 

for  value  received  (q)  [or,  when  the  consideration  is  described 
in  the  note,  for  a  vaiiiable  consideration  therein  expressed,  or, 
where  no  consideration  is  mentioned,  for  and  in  consideration 
of,  &c.,  stating  the  real  consideration,  whatever  it  may  have 
heen,  (r)]  made  his  promissory  note  in  writing,  of  which  the 
following  is  a  copy  : 

"  For  value  received  I  promise  to  pay  Martin  Gilbert  three 
hundred  and  sixty-two  dollars  and  fifty  cents  in  castings  (s) 
such  as  said  Gilbert  shall  select  and  direct,  such  as  are  cast  at 
the  Middleburgh  furnace,  which  I  agree  to  deliver  at  Gilbert's 
dwelling  house  at  Ghent,  in  Columbia  county,  at  4^  cents  per 
poxtnd,  to  be  delivered  within  or  by  the  first  day  of  March 


the  payment  was  to  depend  is  one 
which  is  not  peculiarly  within  the 
defendant's  knowledge,  this  averment 
or  its  substance  should  be  inserted. 

(5')  See  Landau  v.  Levy,  1 A  HbotW 
Pr.  E.,  376.  The  words  "  value  re- 
ceived" import  a  consideration  against 
the  maker  of  a  non-negotiable  note. 
Jackson  v.  Alexander,  3  JoJms.,  484 ; 
and  where  the  words  appeared  in  the 
note,  of  which  a  copy  is  set  forth  in 
the  declaration,  it  has  been  held  that 
a  distinct  averment  of  a  considera- 
tion was  unnecessary,  Jerome  v. 
Whitney,  T  Johns.,  321  ;  and  see 
Taoplin  u.  Packard,  8  Barb.,  220,  and 
the  declaration  in  Rockwell  v.  Rock- 
well, 4  Hill,  164.  But  see  Lansing 
V.  McKillip,  3   Cai.,  286 ;  Saxton  v. 


Johnson,  10  Johns.,  418.  But  where 
the  declaration,  containing  no  distinct 
averment  of  a  consideration,  set  out  a 
note  containing  the  words  "  value  re- 
ceived," and  the  note  produced  on 
the  trial  did  not  contain  them,  it  was 
held  that  the  words  in  the  copy 
could  not  be  construed  as  an  aver- 
ment of  consideration,  and  that  the 
plaintiff  was  properly  non-suited. 
Saxton  ».  Johnson,  10  Johns.,  418. 

(r)  Where  the  note  does  not,  on  its 
face,  purport  to  be  for  a  considera- 
tion, the  whole  consideration  should 
be  stated  correctly.  Lansing  d.  Mc 
Killip,  S  Cai.,  286,  and  cases  there 
cited;  1  Chitt.Pl,  262. 

(s)  Upon  such  a  note  the  measure 
of  damages  in  this  State  is  the  sum 
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Note  payable  in  Chattels.  Draft  payable  out  of  a  specific  fund. 

next,  and  agree  to  deliver  some  castings,  as  it  may  be  con- 
venient for  me  to  deliver,  soon ;  said  Gilbert  to  give  timely 
notice  what  castings  he  will  select  or  want ;  and  in  default 
thereof,  I  agree  to  pay  the  money  for  such  part  as  is  not  paid 
in  castings.     June  8th,  1843. 

THOS.  P.  DANFOKTH." 

and  delivered  the  same  to  this  plaintiff. 

11.  That  the  plaintiff  thereafter  duly  performed  all  the 
conditions  of  the  same  on  his  part  (t)  but  that  the  same  has  not 
been  paid  nor  any  part  thereof  (u)  [except,  &c.]  and  the  de- 
fendant is  now  justly  indebted  to  this  plaintiff  thereon  in  the 
sum  of  dollars  with  interest  from,  &c. 

Wherefore,  &c. 


3.  By  Indorsee  of  a  Bill  of  ExcJmnge  Payable  out  of  Proceeds 

of  Sales. 

No.  129. 

I.  That  on  the        day  of  185  ,  at  ,  one  M.  N., 

made  his  [or,  certain  persons  under  their  hrm  name  of,  &c., 
made  their]  bill  of  exchange  or  order  in  writing,  dated  on  that 
day  and  directed  it  to  the  defendant  [or,  to  the  defendants 
under  their  firm  name  of,  &c.J  and  thereby  required  the  defend- 
ant to  pay  to  one  O.  P.,  out  of  the  proceeds  of,  &c.  [state  fund 


of  money  named,  not  the  value  of  the  is  one  of  the  conditions.     Lobdell  i). 

goods.    Pinney  «.  Gleason,  5  Wend.,  Hopkins,  5  Cow.,  516;  and  see  Thomas 

393 ;  Rockwell  v.  Rockwell,  4  Eill,  v.  Roosa,  7  Johns.,  461. 

164 ;  and  see  Gilbert  v.  Danforth,  2  (u)  That  this  is  a  sufficient  aver- 

Seld.,  585.  ment  of  a  breach,  see  Rockwell  v. 

(0  Code,  §  163,  ante,  7.  A  demand  Rockwell,  4  Eill,  164. 

12 
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Conditional  acceptance.  Condition  fulfilled.  Demand. 

as  in  draft]  dollars  days  [or,  weeks,  or  months] 

after  the  date  \or,  sight]  thereof,  for  value  received,  (v)  and 
delivered  it  to  said  \_payee\. 

II.  That  on  the  day  of  ,  at  ,  [or, 
then  and  there]  upon  sight  thereof,  the  defendant  accepted 
the  same  payable  when  in  funds  from  the  proceeds  of,  &c.  (w) 
[as  in  acceptance],  (x) 

III.  That  on  the  day  of  185  ,  at  , 
said  [payee]  duly  assigned  said  bill  to  this  plaintiff,  (y) 

IV.  That  on  the  day  of  185  ,  the  defendant 
had  funds  of  the  said  [drawer]  proceeds  of,  &c. 

Y.  That  payment  of  said  bill  was  then  and  there  [or,  on 
on  the  day  of  ,  185  ,  at  ,]  duly  demanded 

by  this  plaintiff  from  the  defendant,  but  the  same  was  not 
paid,  and  the  defendant  is  now  justly  indebted  to  him  thereon 
in  the  sum  of  dollars  with  interest  from,  &c. 

Wherefore,  &c. 


(v)  See  notes  to  preceding  Form.  such  case  it  is  unnecessary  to  aver 

(«fl)  An  acceptance  generally,  with-  that  he  had  funds, 

out  words  of  restriction  to  a  fund  or  (a;)   See  notes   and  authorities  to 

contingency,  will  in  some  cases  bind  Form  No.  102,  ante,  150. 

the  acceptor  absolutely  (see  Atkinson  {y)  See  Form  No.  58,  note  (p),  ante, 

V.  Manks,   1    Cow.,  691  ;   Maber  v.  90,  and  Form  No.  91,  note  (c),  ante, 

Massias,  2  W.  BlacM.,  1072 ;  Lent «.  113. 
Hodgman,    15  Barb.,   274) ;   and  in 
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Complaints  on  stock  subscriptions. 


"When  the  Corporation  may  sue. 


III.     Stock  Subscription,  (a) 

By  a  Planh-Road  Com.pany,  organized  under  the  general  act, 
— to  recover  a  Subscription  to  its  StooTc. 

No.  130. 


ljS\i.me  of  the  Court,  die] 

The   Poughkeepsie   and   Salt  Point  j 
Plank-E.oad  Company,  (b)  '  | 

against 

Elihu  Griffin. 


The  complaint  of  the  plaintiff  shows  to  this  court : 
I.  That  in  pursuance  of  an  act  of  the  Legislature  of  the 
State  of  New  York,  entitled  "  An  Act  to  provide  for  the  incor- 
poration of  companies  to  construct  plank-roads  and  for  com- 


(a)  As  to  pleadings  in  actions  by 
a  Mutual  Insurance  Company  to  re- 
cover its  assessments  upon  premium 
notes,  see  The  Herkimer  County  Mu- 
tual Insurance  Company  v.  Fuller, 
14  Bard.,  373  ;  Hill  «.  Keed,  16  Ih., 
280 ;  Devendorf  D.  Beardsley,  23  Ih., 
656. 

(J)  The  action  may  be  brought  in 
the  name  of  the  corporation  although 
the  subscription  was  made  before  the 
corporation  had  any  corporate  exist- 
ence. This  was  so  held  in  The  Ham- 
ilton &  Deanesville  Plank-Road  Com- 
pany «.  Rice  (7  Bari.,  157) ;  on  the 
authority  of  Stanton  ©.Wilson  (2  Mil, 


153).  In  the  latter  case  it  was  held 
that  an  action  for  the  recovery  of  a 
stock  subscription  to  an  association  to 
be  formed  under  the  general  banking 
law,  may  be  maintained  in  the  name 
of  the  president  of  the  association  at 
the  time  of  bringing  the  suit,  although 
the  subscription  was  made  before  the 
association  went  into  operation.  See 
also.  The  Oswego  &  Syracuse  Plank- 
Road  Company  ■».  Rust  (5  IToiv.  Pr. 
R.,  390);  The  Poughkeepsie  &  Salt 
Point  Plank-Road  Company  v.  Grif- 
fin (21  BarK,  454) ;  and  The  Sche- 
nectady &  Saratoga  Plank-Road  Com- 
pany «.  Thatcher  (1  Kern.,  102) ;  in 
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Corporate  character  of  Plaintiffs. 


"When  must  be  averred. 


panies  to  construct  turnpike  roads,"  passed  May  4,  1847,  and 
of  the  acts  amendatory  of  the  same,  the  above  named  com- 
pany was  duly  organized  and  formed  into  a  corporation  under 
the  name  of  the  Poughkeepsie  and  Salt  Point  Plank-Koad 
Company,  (c) 


which  such  actions  have  been  main- 
tained in  the  corporate  name  on  sub- 
scriptions made  in  anticipation  of  the 
formation  of  the  company. 

(c)  As  to  general  rule  respecting 
the  necessity  of  averring,  in  the  dec- 
laration in  a  suit  by  a  corporation, 
the  corporate  character  of  the  plain- 
tiffs, see  Form  No.  20,  notes  {v)  and. 
(w),  ante,  41.     In    The    Oswego    & 
Syracuse    Plank-Road    Company  «. 
Rust  (5  How.  Pr.  R,  390),  there  was 
a  demurrer  to  a  complaint  for  sub- 
scriptions to  the  stock  of  a  company 
about  to  be  formed,  and  one  ground 
of  demurrer  was  that  the  complaint 
(which  averred  in  general  terms  that 
the  plaintiffs  were   an   incorporated 
company  organized  pursuant  to  the 
general  act)  did  not  show  that  the 
company  had  any  legal  existence.     It 
was  held  that    this  averment  was 
suflSoient  for  any  purpose ;  but  that 
in  that  particular  case  no  averment 
of  plaintiffs'  corporate  character  was 
necessary,  for  the  reason  that  the 
defendant,    by  subscribing   for   the 
stock,  had  admitted  the  legal  exist- 
ence of  the  plaintiffs  as  a  corporation 
and  could  not  question  their  capacity 
to   appear  upon   the  record.     This 
principle  was  laid  down  solely  on  the 
authority   of  The  Dutchess   Cotton 


Manufactory  v.  Davis  (14  Johns ,  238),' 
from  the  opinion  in  which  it  is  sub- 
stantially a  quotation.     As   to  this 
point,  however,  the  authority  of  the 
latter  case  is  somewhat  shaken  by 
the  criticism  upon  it  in  The  Welland 
Canal     Company    v.    Hathaway,    8 
Wend.,  480.     And  the  argument  that 
the  defendant  having  contracted  with 
a  corporation  by  its  corporate  name 
ought  to  be  considered  estopped  from 
denying  the  incorporation  in  a  suit 
upon  the  contract,  however  sound  in 
respect  to  contracts  entered  into  with 
an  existent  corporation,  can  have  nO' 
just  application  to  an  anticipatory 
subscription  to  the  stock  of  a  com- 
pany ;  where  the  very  notion  of  the 
contract  is  predicated  on  the  fact  that 
the  company  is  not  yet  incorporated, 
and  where  the  consideration  itself  of 
the  contract  involves  a  future  incor- 
porating of  the  proposed  association. 
See,  also,  The  First  Baptist  Society 
V.  Rapalee  (16  Wend.,   605),  where 
defendant,  a  subscriber  before  incor- 
poration to  "The  First  Baptist  So- 
ciety," was  held  not  estopped  to  deny 
the  incorporation   of   the    plaintiffs 
who  sued  under  the  corporate  name 
of  "  The  Trustees  of  the  First  Bap- 
tist Church." 
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II.  That  lieretofore,  to  wit,  on  the  8th  day  of  March,  1853, 
at  the  town  of  Clinton  in  said  county,  the  said  defendant  and 
certain  other  persons,  being  desirous  of  associating  themselves 
together  for  the  purpose  of  constructing  a  plank-road  from  the 
village  (now  city)  of  Poughkeepsie  to  the  village  of  Salt  Point 
in  said  county,  and  in  consideration  thereof,  and  of  the  mutual 
promises  each  to  tbe  other,  and  of  the  benefits  to  be  derived 
from  being  members  of  said  association,  made  and  subscribed 
a  certain  agreement  in  writing,  as  follows,  to  wit : 

"Poughkeepsie  and  Salt  Point  Plank-Road — with  the 
privilege  of  extending  the  same  to  Clinton  Corners. — To  form 
an  association  under  the  plank-road  act,  so  called,  passed  May 
7th,  1817,  in  pursuance  of  public  notice,  with  a  capital  of 
825,000,  divided  into  500  shares  of  $50  each : 

"The  subscribers  severally  and  mutually  agree  to  take  and 
pay  for  the  shares  of  stock  set  opposite  our  names  to  the 
dh-ectors  of  the  company  hereafter  to  be  formed  under  said 
act,  in  such  manner  and  at  such  times  and  places  as  such 
directors  may  direct,  for  the  purpose  of  constructing  a  plank- 
road  from  the  village  of  Poughkeepsie  to  Salt  Point,  in  the 
town  of  Pleasant  Valley,  in  Dutchess  County.  Dated  March 
8th,  1853,  in  Pleasant  Valley.^ 


NAMES.                              EESIDENCE. 

NO.  OF  SHARES. 

Smith  Upton,             Stanford, 

10  shares. 

Eufus  Smith,                 do. 

5     do. 

John  S.  Halsted,       Clinton, 

4     do. 

Elihu  Griffin,                 do. 

10     do. 

and  other  persons  whose  names  are  here 

omitted."  (d) 

(d)  It  is  not  necessary  to  set  out  the  subscription  paper  was  payable 
the  subscription  contract  in  full.  It  "to  the  trustees  or  a  building  corn- 
may  be  pleaded  according  to  legal  mittee  "  of  a  religious  corporation,  it 
effect  as  was  done  in  The  Oswego  &  was  held  that  the  action  should  be 
Syracuse  Plank-Road  Company  v.  brought  in  the  name  of  the  corpora- 
Rust   5  ffow.  Pr.  JR.,  S90.     Where  tion.    Barnes  d.  Ferine,  9  i?or5.,  202. 
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Consideration  for  subsoription.  Advances  made. 

III.  That  the  said  defendant,  Elihu  Griffin,  did,  at  tlie  time 
of  subscribing  said  agreenjent.  set  opposite  to  liis  name 
thereto  subscribed  the  number  of  ten  shares,  and  that  the 
amount  of  each  share  is  fifty  dollars,  and  that  said  defendant 
promised  and  agreed  to  take  and  pay  for  the  same. 

lY.  That  although  notice  was  given  in  at  least  one  news- 
paper printed  in  Dutchess  County,  of  the  time  and  places 
where  books  for  such  subscription  to  the  stock  of  said  road 
would  be  opened,  and  althotigh  after  such  stock  to  the  amount 
of  at  least  five  hundred  dollars  for  every  mile  of  the  road  so 
intended  to  be  built  had  been  in  good  faith  subscribed,  and 
five  per  cent,  on  the  amount  had  been  paid  in  to  the  persons 
najmed  in  the  articles  of  association  as  directors,  and  the  sub- 
scribers had,  upon  due  notice,  elected  directors  for  said  com- 
pany, and  had  thereupon  severally  subscribed  articles  of  asso- 
ciation, which  had  been  duly  filed  in  the  office  of  the  Secretary 
of  State  of  the  State  of  Ifew  York:  (e)  and  although  these 
plaintiffs,  relying  upon  the  said  subscription  of  the  said  de- 
fendant and  of  other  persons,  did  expend  large  sums  of  money 
in  the  construction  of  said  road,  and  entered  into  contracts 
and  personal  liabilities  to  a  large  amount,  to  wit,  the  sum  of 
twelve  thousand  dollars  (f ),  and  although  the  directors  of  said 


(e)  These  are  the  various    steps  advances  were  authorized  by  a  fair 

requisite  in  the  formation  of  Plank  and  reasonable  dependence   on  the 

and  Turnpike  Road  Companies,  under  subscription.     1  Parsons  on  Gonir., 

the  general  act.     See  1  Sev.  Stat,  4th  378  ;  Bryant  «.   Goodnow,  5  Pick, 

ed.,  1095,  §  60  and  onw.  228 ;  Warren  «.  Stearns,  19  It.,  73  ; 

(/)   Where   advances  have  been  Robertson  d.  March,  3  iSbamm.,  198; 

made  or  expenses   or  liabilities  in-  Macon  v.  Sheppard,  2  Humph.  335 ; 

curred  by  others  in  consequence  of  a  University  of  Vermont  v.  Buell,  3 

subscription  for  a  public  use,  though  Yt.,  48 ;  Canal  Fundi).  Perry,  5  Earr. 

in  its  terms  merely  voluntary  before  58 ;  Barnes  b.  Perine,  9  Bwrb.,  202 ; 

notice  to  them  of  the  subscriber's  Holmes  v.  Dana,  12  Mass.  190.     So 

withdrawal,  they  form  a  good  con-  if  there  be  a  chartered  company  or 

sideration  for  the  subscription,  ren-  corporation,  one  who  subscribes  for 

dering   it   obligatory ;   provided  the  shares  agreeably  to  the  statute  and- 
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Right  to  shares.  Mutual  subscriptions.  Voluntary  promise  void.. 

company  did,  on  the  7tli  day  of  May,  1853,  make  a  call  foi- 
said  stock  and  require  the  said  defendant  and  the  other  stock 
subscribers  to  pay  upon  the  capital  stock  by  him  and  them 
subscribed,  to  the  treasurer  of  said  company,  at  their  office, 
No.  22  Market  street,  Poughkeepsie,  five  dollars  per  hundred 
upon  each  share  of  stock  so  subscribed  on  the  11th  day  of 
June,  1S53  ;  yet  the  defendant  wholly  neglected  and  refused 
to  pay  the  said  sum  of  five  dollars  per  hundred  upon  each 
share  of  stock  subscribed  by  him  as  aforesaid. 

Y.  That  although  the  directors  of  said  company  after- 
wards, to  wit,  on  the  14th  day  of  June,  1853,  made  another 
call  for  stock,  requiring  the  defendant  and  the  other  subsciibers 
to  pay  to  the  treasurer  of  said  company  twenty  per  cent,  of 
the  capital  stock  by  the  defendant  and  them  subscribed  on  or 
before  the  16th  day  of  July,  1853,  in  addition  to  the  amount 
called  for  on  the  11th  day  of  June,  1853  ;  yet  the  defendant 
wholly  neglected  and  refused  to  pay  the  said  sum  of  twenty 
per  cent,  of  the  stock  by  him  subscribed  as  aforesaid,  or  any 
part  thereof. 

YI.  That  although  the  said  directors  afterwards,  to  wit,  on 


by-laws,    acquires    a    right    to    his  Fisher  v.  Ellis,   3   Fich,  323 ;  Am- 

shares ;   and   the   obligation  of   the  herst  Academy  v.  Cowles,  6  PicTc.^ 

company   to   give    him   the    shares  427;  Opinion  of  Walworth,   Ch.,  in 

forms  a  consideration  which  renders  Stewart  ii.  The  Trustees  of  Hamilton 

the  subscription  obligatory.     1  Par-  College,  2  Pen.  403. 

sons  on   Gontr.   377  ;    The   Chester  But  a  mere  voluntary  subscription 

Glass  Company  i).  Dewey,  16  Mass.,  on  the  part  of  a   single   individual, 

94.     So  there  are  cases  which  hold  where  there  is  no  reciprocal  under- 

that  where  there  are  several  signers  taking  to  do  any  thing  on  the  part  of 

to  a  subscription,  the   subscriptions  any  one  else,  and  no  advance  made, 

are  valid  by  reason  of  mutuality  of  liability  incurred,   &c.,  on  the  faith 

promise,    each     subscription    being  of  the  subscription,  is  void  for  want 

treated  as  an  agreement  of  the  sub-  of  consideration,  however  worthy  the 

scriber  by  and  with  the  others.     See  object.    Trustees  of  Hamilton  College 

George  v.  Harris,  4  N.  IL,  533  ;  The  v.  Stewart,  1  Comst,  581  ;  affirming 

Society  in  Troy  v.  Perry,  6  IK,  164;  S.  C,  2  Pen.,  403. 
The  Same  v.  Goddard,  7  Ih.,  435; 
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Calls  upon  sharers.  '  How  averred. 

the  SOth  day  of  July,  1853,  made  another  call  for  stock, 
requiring  the  defendant  and  the  other  subscribers  to  pay  to 
said  treasurer  the  additional  sum  of  twenty-five  dollars  per 
hundred  on  each  share  of  their  stock  on  or  before  the  3d  day 
-of  September,  1853 ;  yet  the  defendant  neglected  and  refused 
to  pay  the  said  sum  of  twenty-five  dollars  per  hundred  upon 
each  share  of  the  stock  subscribed  by  him  as  aforesaid. 

VII.  That  although  the  said  directors  afterwards,  to  wit,  on 
the  8th  day  of  October,  1853,  made  another  call  for  stock, 
a-equiring  the  defendant  and  the  other  subscribers  to  pay  to 
the  treasurer  of  said  company  the  whole  amount  of  stock  by 
him  and  them  severally  subscribed  (and  not  paid  in),  on  the 
11th  day  of  November,  1853  ;  yet  the  defendant  wholly  neg- 
lected and  refused  to  pay  the  whole  or  any  part  of  the  amount 
of  said  stock  by  him  subscribed  as  aforesaid,  according  to  the 
form  and  effect  of  said  agreement  and  of  his  said  promises 
and  undertakings. 

YIII.  That  the  defendant  had  due  notice  of  the  said  four 
several  calls  for  stock  made  by  the  directors  of  said  company 
as  aforesaid,  and  the  same  were  duly  published  in  at  least  one 
newspaper  printed  in  Dutchess  County,  at  least  thirty  days 
previous  to  the  time  specified  for  said  payments  ;  and  although 
the  whole  ten  shares  of  stock  subscribed  by  said  defendant 
became  due  and  payable  to  these  plaintifi's  in  the  sums  and  at 
the  times  specified  in  said  calls ;  yet  the  defendant  has  not 
performed  bis  agreement,  and  has  wholly  neglected  and  refused 
to  pay  the  stock  by  him  subscribed,  or  any  part  thereof;  and 
the  defendant  is  now  justly  indebted  to  these  plaintiffs  thereon 
in  the  sum  of  five  hundred  dollars,  with  interest,  &c. 

Wherefore,  these  plaintiffs  demand  judgment  against  the 
defendant  for  the  sum  of  five  hundred  dollars,  with  interest 
thereon,  as  follows,  viz. :  on  twenty -five  dollars  from  the  11th 
of  Jiine,  1853  ;  on  one  hundred  dollars  from  the  16th  day  of 
July,  1853;  on  one  hundred  and  twenty-five  dollars  from  the 
3d  day  of  September,  1853 ;  and  on  the  balance  of  said  sum 
from  the  11th  day  of  November,  1853. 

L.  B.  SACKETT,  Plaintiffs'  Attorney. 
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Subscription  to  stock  of  Railroad  Company. 

This  is  the  form  of  complaint  employed  in  the  case  of  The 
Poiighkeepsie  &  Salt  Point  Plank  Koad  Company  v.  Griffin 
(21  Barb.,  ^54r),  with  slight  formal  alterations. 

2.  By  a  Railroad  Company  for  the  Same. 
No.  131. 

[I.  Averment  of  plaintiff'' s  incorporation.,  as  in  preceding 
Form,  (g)] 

n.  That  in  contemplation  of  the  incorporation  of  these 
plaintiffs,  and  for  the  purpose  of  constructing,  owning,  and 
maintaining  the  Kailroad,  then  contemplated,  tlie 

defendant  [with  several  other  persons]  on  the  day  of 

185  ,  at  ,  became  a  subscriber  to  tiie  stock  of  the 

said  railroad  by  [severally]  signing,  executing,  and  delivering 
an  agreement  in  writing,  of  which  the  following  is  a  copy : 
\_8et  out  the  stibscription  as  in  preceding  Form,  (h)] 

III.  That  among  other  persons  the  defendant  signed  and  exe- 
cuted the  said  agreement,  and  set  opposite  to  his  name  the 
sum  of  five  hundred  dollars,  which  he  thereby  agreed  to  pay 
to  said  company ;  and  said  subscription  of  defendant  was 
immediately  after  the  organization  of  said  company  duly 
transferred  to  the  regular  books  of  the  company. 

IV.  That  after  the  defendant  had  thus  subscribed,  and  on 
or  about  the  day  of  ,  185  ,  ho  subscribed  to 
the  articles  of  association  of  said  company,  his  name  and  his 
place  of  residence,  to  wit,  ,  and  the  number  of  shares 
of  stock  taken  by  him,  to  wit,  shares  amounting  to 
hundred  dollars,  the  shares  of  stock  being  one  hundred  dol- 
lars each. 

V.  That  by  means  of  the  premises,  and  by  force  of  the 


{g)   A.S  to  the  necessity  of  this      pleaded  by  legal  effect.    See  note  (d), 
averment,  see  note  (e),  supi'a.  supra, 

(h)   Or  the  subscription  may  be 
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Action  on  Fire  Policy.  Policy  how  pleaded. 

statute  in  such  case,  made,  the  defendant  became  and  was  a 
stockholder  in  said  company,  and  entitled  to  shares  of 

its  stock,  and  became  liable  to  pay  therefor  to  the  plaintiff's 
the  sum  of  hundred  dollars  with  interest. 

VI.  [Conclude  Tjy  averring  calls,  die,  and  defendant's  refu- 
sal, as  in  preceding  form,  modifying  it  to  stdt  requirement  of 
the  general  act.] 


III.    Insurance. 

1.  By  the  Insured,  (i)  on  a  Fire  Policy  Renewed. 

No.  132. 

I.  That  the  defendants  are  a  corporation  duly  created  by 
and  under  the  laws  of  this  State  [or,  the  State  of,  &c.j,  organ- 
ized pursuant  to  an  act  of  the  legislature  [of  said  State]  enti- 
tled [title  of  the  act]  passed  [date  cf  passage]  and  the  acts 
amending  the  same.  ( j) 

II.  That  on  the  day  of  ,  185  ,  at  , 
in  consideration  of  the  payment  by  this  plaintiff  to  the  defend- 
ants of  the  premium  of  dollars,  the  defendants  by  their 
agents  duly  authorized  thereto,  made  their  policy  of  insurance 
in  writing,  a  copy  of  which  is  hereto  annexed  (k)  and  delivered 


(i)  In  an  action  by  the  assignee  of  (i)  Pormerly  it  was  customary  to 

the  policy,  state  the  assignment.    See  set  out  at  length  in  the  declaration, 

Forms  Mo.  13,3  and  134,  infra.  the  policy  and  the  memorandum  of 

(j)  For  authorities  for  this  form  of  conditions  annexed.  The  more  con- 
averment,  see  Form  No.  20,  ante,  41,  venient  way  of  pleading  it  is  to  annex 
As  to  whether  it  is  necessary,  see  a  copy  of  the  policy  and  memoran- 
Mechanics'  Banking  Association  v.  dum  as'  an  exhibit,  and  to  refer  to  it 
The  Spring  Valley  Shot  &  Lead  in  the  complaint.  Fairbanks  r. 
Company,  13  Sow.  Fr.  R.,  227  ;  Bloomfield,  2  Duer,  853. 
Stoddard  v.  The  Onondaga  Annual 
Conference,  12  JBarb.,  573. 
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Renewal  by  certificate.  Averment  of  l(iss. 

it  to  this  plaintiiF,  and  thereby  the  defendants  insured  this 
plaintiff  against  loss  or  damage  by  fire  to  the  amount  of 
dollars  upon  his  dwelling-house  and  his  furniture  therein,  in 
the  village  of 

III.  That  on  the  day  of  185  ,  at  ,  the 
defendants  by  their  agents  duly  authorized  thereto,  in  consid- 
eration of  dollars  to  them  paid  by  this  plaintiff,  exe- 
cuted and  delivered  to  this  plaintiff  their  certificate  of  renewal 
of  said  policy,  of  which  the  following  is  a  copy  [copy  of  the 
cert'tjicate],  [or,  a  copy  of  which  is  hereto  annexed],  and 
thereby  renewed  said  insurance  for  the  term  of  one  year  from 
said              day  of               ,  185  . 

IV.  That  at  that  time  of  making  said  insurance,  and  from 
then  until  the  fire  hereinafter  mentioned,  this  plaintiff  had  an 
interest  in  the  property  insured,  as  the  owner  thereof,  to  an 
amount  exceeding  the  amount  of  said  insurance  [or,  exceeding 
the  sum  of  dollars].  (I) 

Y.  That  on  the  day  of  185  ,  said  dwelling- 

house  and  furniture  was  totally  destroyed  [or,  damaged  and  in 
part  destroyed]  by  fire,  which  did  not  happen  by  [the  causes 
excepted  in  the  policy.]  (m). 

VI.  That  this  plaintiff  duly  fulfilled  all  the  conditions  of 
said  policy  of  insurance  on  his  part,  and  more  than  sixty  days 
[or,  as  othenoise  required  l)y  the  policy'],  before  the  commence- 
ment of  this  action,  to  Avit,  on  the  day  of  , 
185  ,  at  ,  gave  to  the  defendants  due  notice  and  proof 
of  the  fire  and  loss  aforesaid,  and  duly  demanded  payment  of 
the  said  sum  of  [state  the  amount  of  the  loss  if  less  than  the 
amount  insured  ;  hut  if  greater,  then  the  amount  insured] ;  but 
the  same  has  not  been  paid  nor  any  part  thereof;  and  the 
defendants  are  now  justly  indebted  to  this  plaintiff  therefor  in 
the  sum  of                dollars,  with  interest  from,  &c. 

Wherefore,  &c. 


(?)  See  note  (/),  infra.  (m)  See  note  (e)  infra. 


188  COMPLAINTS. 


Action  on  agreement  to  insure  where  there  is  no  policy. 

2.    Sy  the  Assignee  of  the  Assured,  on  an  agreement  to  insure, 
hut  the  Policy  never  having  leen  Delivered,  (n) 

No.  133. 

I.  [State  incorporation  of  defendants,  as  in  the  preceding 
Form.'] 

II.  That  on  and  before  the  29th  day  of  January,  1855,  the 
Winsted  Manufacturing  Company,  a  corporation  established 
at  Winsted,  inthecounty  of  Litchfield  and  State  of  Connecticut, 
by  their  agent  applied  to  M.  N.,  the  duly  authorized  agent  of 
the  defendants,  for  insurance  against  loss  or  damage  by  fire  upon 
a  certain  stock  of  merchandise,  the  property  of  said  Winsted 
Manufacturing  Company,  consisting  of  scythes  contained  in  a 
building  of  the  said  Winsted  Manufacturing  Company,  occu- 
pied for  storing,  blacking,  bluing,  and  packing  scythes,  in  said 
Winsted.  And  the  defendants,  by  their  said  agent,  on  said 
29th  day  of  January,  agreed  to  become  an  insurer  to  said 
company  on  the  said  stock  for  three  months  from  the  said 
29th  day  of  January,  for  $3,000  at  a  premium  of  $7  50,  and 
that  the  said  defendants  would  execute  and  deliver  to  the  said 
Winsted  Manufacturing  Company  a  policy  of  insurance  in  the 
usual  form  of  policies  issued  by  them,  the  said  defendants,  for 
the  sum  of  $3,000,  for  the  term  of  three  months  from  the  said 
29th  day  of  Januaiy,  1855. 

III.  That  the  said  Winsted  Manufacturing  Company  then 
and  there  paid  to  the  defendants  the  amount  of  the  said  pre- 
mium, to  wit,  $7  yVo  • 

(?i)  Where  there  is  an  agreement  ment  and  the  loss,  taking  judgment 

to  insure  and  to  deliver  a  policy,  and  for  payment  of  the  amount  due  only, 

a  loss  occurs  before  the  delivery  of  a  Rockwell  v.  The  Hartford  Fire  Insur- 

policy,  it  is  not  necessary  that  the  ance  Company,   4  Ablotts'  Fr.  R. 

assured  should  proceed  to  compel  the  179.     Such  action  is  for  the  recovery 

delivery  of  a  policy  before  he  can  of  money  only,  and  must  be  tried  by 

recover  the  insurance,  but  he  may  a  jury.     /5. 
maintain  an  action  upon  the  agree- 
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Intended  policy.  Effect  of,  to  be  sho-svn. 

IV.  That  it  was  then  and  there  agreed  between  the  said 
Winsted  Manufacturing  Company  and  the  said  defendants, 
that  the  said  insurance  should  be  good,  valid,  and  binding  on 
the  part  of  the  defendants  for  the  term  of  three,  months  from 
tbe  time  of  the  receipt  of  the  said  premium,  for  the  sum  of 
$3,000,  and  the  said  defendants  then  and  there,  in  considera- 
tion of  the  premises,  promised  and  agreed  to  and  with  the  said 
Winsted  Manufacturing  Company,  to  execute  and  deliver  to 
them,  in  a  reasonable  and  convenient  time,  a  policy  in  the 
usiial  form  of  their  policies,  insuring  the  said  stock  of  goods 
in  the  sum  of  $3,000  against  loss  and  damage  by  iire,  the 
insurance  to  commence  at  the  time  of  the  receipt  of  the  said 
premium  and  continue  for  the  said  term  of  three  months. 

V.  This  plaintiff  further  shows,  on  information  and  belief, 
that  the  defendants,  by  a  policy  of  insurance  issued  in  their 
usual  form  (among  other  things),  do  promise  and  agree  \]iere 
set  out  legal  effect  of  the  contenvplated  policy  ;  e.  g.]  to  make 
good  unto  the  assured  all  such  immediate  loss  or  damage,  not 
exceeding  in  amount  the  sum  insured,  as  shall  happen  by  fire 
to  the  property  insui-ed,  within  the  time  for  which  the  insur- 
ance is  made,  the  loss  or  damage  to  be  estimated  according  to 
the  actual  cash  value  of  the  property  at  the  time  the  loss  shall 
happen ;  the  loss  to  be  paid  within  sixty  days  after  notice  and 
proof  thereof  made  by  the  assured,  and  received  at  the  de- 
fendants' office  in  conformity  to  the  conditions  annexed  to  the 
policy.     And  by  one  of  the  conditions  usually  annexed  to  such 
policy,  it  is  provided  that  all  persons  insured  by  the  defend- 
ants and  sustaining  loss  or  damage  by  fire,  are  forthwith  to 
give  notice  thereof  to  the  company,  and  as  soon  after  as  pos- 
sible to  deliver  in  a  particular  account  of  such  loss  or  damage, 
signed  with  their  own  hands  and  verified  by  their  oath  or 
affirmation,  and  shall  also  declare  on  oath  whether  any  and 
what  other  insurance  has  been  -made  on  the  same  property ; 
what  was  the  whole  value  of  the  subject  insured ;  what  was 
their  interest  therein,  and  (among  other  things)  in  what  gen- 
eral manner  the  building  insured  or  containing  the  subject 
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Loss.  Conditions.  Performance  of. 

insured,  and  the  several  parts  thereof,  were  occupied  at  the 
time  of  the  loss,  and  when  and  how  the  fire  originated  so  far 
as  tliey  know  or  believe  ;  and  hj  another  condition  it  is  stipu- 
lated, on  the  part  of  the  defendants,  that  payment  of  losses 
shall  be  made  in  sixty  days  aft6r  the  loss  shall  have  been 
ascertained  and  proved,  and  the  proof  received  at  the  office 
of  the  company. 

YI.  This  plaintiff  further  shows,  on  information  and  belief, 
that  after  the  insurance'so  made,  and  after  the  said  promise  to 
execute  and  deliver  a  policy  in  conformity  thereto,  and  within 
the  said  term  of  three  months,  for  which  the  said  "Winsted 
Manufacturing  Company  was  so  insured,  to  wit,  on  the  9th 
day  of  March,  1855,  the  said  stock  of  merchandise  in  the  said 
building  mentioned  and  intended  to  be  so  insured,  was  dam- 
aged and  in  part  destroyed  [or,  was  totally  destroyed]  by  fire, 
and  the  said  Winsted  Manufacturing  Company  thereby  sus- 
tained loss  and  damage  to  a  large  amount,  to  wit,  to  the  amount 
of  $10,274J-V,  and  to  more  than  the  sum  of  $3,000  over  and 
above  all  insurance  tbereon.  (o) 

YII.  This  plaintiff  further  shows,  that  said  Winsted  Man- 
ufacturing Company  duly  fulfilled  all  the  conditions  of  said 
agreement  and  insurance  on  their  part  (p),  and  more  than  sixty 
days  [or,  as  otherwise  required  hy  the  policy]  before  the  com- 
mencement of  this  action,  to  wit,  on  the  day  of 
185  ,  (q)  at                  ,  gave  to  the  defendants  due  notice  and 


(o)  As  to  the  necessity  of  an  aver-  conditions  precedent,  under  section 

nient  of  the   assured's  interest,  see  162,  ante,  'T. 

note  (/),  infra.  For  a  form  of  such  (q)  Where  the  complaint  averred 
averment  see  paragraph  III.  of  pre-  that  the  property  insured  was  de- 
ceding  Form.  stroyed  by  fire  on  the  20th  of  May, 

{p)  The  original  complaint  in  tljis  1852,  and  that  as  soon  as  possible 
case  avers  in  detail  compliance  vyith  thereafter,  that  is  to  say,  on  the  24:th 
all  the  conditions  precedent,  in  the  old  of  May,  1852,  the  plaintiflfs  gave  no- 
form.  The  more  convenient  way  is  tice  thereof  to  the  defendants,  Held, 
to  aver  due  performance  of  all  the  that  the  plaintiffs  were  not  precluded 
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AssigQmont  of  Policy.  Effect  of,  under  agreement. 

proof  of  the  loss  as  aforesaid,  and  duly  demanded  payment  of 
the  said  sum  of  dollars  ;  but  the  same  has  not  been 

paid  nor  any  part  thereof. 

VIII.  That  on  the  day  of  185  ,  at  , 

the  said  "Winsted  Manufacturing  Company  duly  assigned  (r) 
to  this  plaintiff  the  said  agreement  and  insurance  and  their 
claim  against  the  defendants  thereon,  of  which  the  defendants 
liad  due  notice.  (S) 

Wherefore,  &c.  (t) 

This  is  in  substance  the  complaint  in  Rockwell  v.  The 
Hartford  Fire  Insurance  Company,  4  Abbotts'  Pr.  i?.,  179. 


3.     By  the  Assignee  in  trust  for  the  wife  of  the  Assured,  on  a 

Life  Policy. 

No.  134. 

I.  \_8tate  incorporation  of  Pefetidants,  as  in  Form  No. 
13-2.] 

II.  That  on  the  day  of  185  ,  at  , 
in  consideration  of  the  payment  by  one  M.  JST.,  to  the  defend- 
ants, of  the  premium  of                    dollars  annually  during  his 


by  the  terms  of  their  complaint  from  shall  avoid  the  policy.     Dey  v.  The 

showing  on  the  trial  that  the  proper  Poughkeepsie  Mutual  Insurance  Com- 

notice  was  given  on  the  morning  of  pany,  23  Barb.,  623. 

the  21st  of  May;  and  held,  further,  (J)  In  an  action  on  a  policy  of  in- 

that  this  notice  satisfied  the  policy.  surance  the  complaint,  among  other 

Hovey  v.  The  American  Mutual  In-  things,  stated  that  the  policy  was  in 

surance  Company,  2  Duer,  554r.  the  usual  printed  form,  but  that  it  did 

(r)  See  Form  No.  58,  note  (p),  ante,  not  state  the  precise  contract  of  the 

90.  parties,  and  that  certain  words  (not 

(«)  It  is  competent  for  the  parties  stated)  which  were  necessary  to  defi- 

to  an  insurance  policy  to  make  a  valid  nitely  express  the  real  contract,  were 

agreement  that  an  assignment  of  any  omitted, 

interest  of  the  assured  after  a  loss  It  then  prayed,  among  other  things. 
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Complaint  to  reform  Policy. 


Action  by  assignee  in  trust. 


life,  the  defendants,  by  their  agents  duly  authorized  thereto  (u), 
made  their  policy  of  insurance  in  writing,  a  copy  of  which  is 
hereto  annexed  (v),  and  delivered  it  to  said  M.  E".,  and  thereby 
insured  the  life  of  said  M.  N.  in  the  sum  of  dollars. 

III.  That  on  the  day  of  185  ,  the  said 

M.  IS",  [with  the  written  consent  of  the  defendants — state  such 
consent,  as  required  ly  the  terms  of  the  policy']  duly  assigned  (w) 
said  policy  of  insurance  to  this  plaintiff  in  trust  for  L.  E".,  his 
wife.  (X) 

lY.  That  up  to  the  time  of  the  death  of  M.  N.  all  pre- 
miums accrued  upon  said  policy  were  duly  paid,  (y) 


that,  if  necessary,  the  policy  might 
be  reformed,  and  demanded  judgment 
for  the  amount  insured.  On  motion 
by  the  defendant  that  the  plaintiff 
should  amend  so  as  to  ask  uncondi- 
tionally for  a  reformation  of  the  pol- 
icy or  wholly  to  omit  asking  such 
relief,  it  was  ordered  that  the  words 
"  if  necessary  "  should  be  struck  out. 
Lamoreaux  v.  The  Atlantic  Mutual 
Insurance  Company,  3  Buer,  680. 

(«)  See  Form  No.  81,  note  (x)  ante, 
123. 

(«)  See  note  (k),  supra. 

(to)  The  assignee  for  value  of  a 
policy  of  insurance  effected  by  the 
assignor  upon  his  own  life  is  entitled, 
upon  the  death  of  the  assignor,  to 
recoyer  the  whole  amount  insured, 
without  reference  to  the  considera- 
tion paid  by  him  for  the  assignment. 
St.  John  V.  The  American  Mutual 
Life  Insurance  Company,  2  Duer, 
419.     The  averment  that  the  assured 


"  duly  assigned  "  is  sufficient.  Fow- 
ler 1}.  The  New  York  Indemnity  In- 
surance Company,  23  Barb ,  143  ; 
and  see  Form  Ifo.  58,  note  (j>),  ante, 
90. 

(x)  The  assignee  of  a  life  policy  in 
trust  for  the  wife  of  the  assured, 
may,  upon  the  death  of  the  latter, 
sue  in  his  own  name  as  trustee  of  an 
express  trust  for  the  sum  insured. 
Neither  the  wife  nor  the  personal 
representatives  of  the  assured  are 
necessary  parties.  St.  John  i).  The 
American  Mutual  Life  Insurance 
Company,  2  Buer,  419.  If  the  action 
is  by  an  executor  or  administrator, 
omit  this  paragraph  and  insert  after 
the  averment  of  the  death  of  the  as- 
sured an  averment  of  the  plaintiff's 
character  as  executor  or  administra- 
tor, for  which  see  Forms  No.  27  and 
28,  anU,  48. 

(2/)  See  Form  No.  68,  note  (p), 
ante,  90. 
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Death.  Fulfillment  of  conditions  precedent.  Marine  Insurance. 

Y.  That  on  the  day  of'  185  ,  at  , 

said  M.  N.  died,  which  death  was  not  caused  by  [the  causes 
excepted  in  the  policy],  (z) 

YI.  That  said  M.  N.  and  this  plaintiff  each  duly  fulfilled 
all  the  conditions  of  said  policy  of  insurance  on  his  part,  and 
this  plaintiff,  more  than  sixty  days  \ot^  as  otherwise  required 
Jyy  the  policy]  before  the  commencement  of  this  action,  to  wit, 
on  the  day  of  185  ,  at  ,  gave  to 

the  defendants  due  notice  and  proof  of  the  death  of  said  M.  N. 
as  aforesaid,  and  duly  demanded  payment  of  the  said  sum  of 
dollars ;  but  the  same  has  not  been  paid  nor  any 
part  thereof,  and  the  defendants  are  now  justly  indebted  to 
this  plaintiff  thereon  in  the  sum  of  ,     dollars,  with 

interest  from,  &c.  (a)  ' 

Wherefore,  &c. 


4.     On  a  Marine  Policy. 
No.  135. 

I.  [As  in  Form  No.  132.] 

II.  That  on  the  day  of  186  ,  at  , 
in  consideration  of  the  premium  of  dollars,  then  and 
there  paid  to  them  by  this  plaintiff  [or,  which  this  plaintiff 
then  and  there  agreed  and  became  liable  to  pay  to  the  defend- 
ants], (b)  the  defendants,   by  their  agents   duly   authorized 


(z)  See  noU  {e\  infra.     It  has  re-  4  Seld.,  299 ;  affirming  S.  C,  4  mil, 

cently  been  held  that  self-destruction  74. 

in  a  fit  of  insanity  is  not  a  death  by  {a)  See  notes  to  the  two  preceding 

one's  own  hand,  within  the  meaning  forms. 

of  the  clause  that  the  policy  should  (J)  The  complaint  must  aver  pay- 
be  void  if  the  assured  "shall  die  by  ment  or  a  liability  to  pay  the  pre- 
his  own  hand."  Breasted  v.  The  mium.  2  Oreenl.  on  Ev.  §§  376,  381 ; 
Farmers'  Loan  and  Trust  Company,  PMl.  on  Ins.,  611. 

13 
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Insurance  of  vessel. 


Inception  of  risk. 


Interest  of  plaintiff. 


thereto,  made  their  policy  of  insurance  in  writing,  of  which  a 
copy  is  hereto  annexed  (c),  and  delivered  it  to  this  plaintiff, 
and  thereby  insured  for  him  dollars  upon  the  ship 

[or,  upon  the  cargo,  or,  certain  goods,  then  laden,  or,  about  to 
be  laden,  upon  the  ship]  ,  then  lying  in  the  harbor  of, 

&c.  [or,  as  the  case  was],  for  a  voyage  from  to  , 

agaiast  ■  the  perils  of  the  seas  [or,  the  perils  of  fire,  or,  other 
perils']  and  other  perils  in  the  policy  mentioned. 

III.  That  on  the  day  of  185  ,  the  said 
ship  sailed  fr.om  said  on  the  voyage  described  in  the 
policy  (d),  and  while  proceeding  therein  [or,  during  said  voyage 
and  while  lying  in  the  port  of,  &c.J  was  by  the  perils  of  the 
seas  wrecked  and  totally  lost  [or,  was  burned  and  wholly 
destroyed  by  fire.](e) 

IV.  That  this  plaintiff  was,  at  the  time  of  the  commence- 
ment of  the  risk  and  thereafter  until  the  said  loss,  the  owner 
of  said  [insured property]  or,  interested  in  said  [insured prop- 
erty] to  an  amount  exceeding  [the  whole  amount  insured],  to 
wit,  dollars,  (f) 


(c)  See  note  (Jc),  supra. 

(d)  The  inception  of  the  risk  is  an 
essential  fact  to  be  proved.  2  Greenl. 
on  Ml.,  382.  If  the  insurance  was 
upon  goods  to  be  laden,  state  here 
that  they  were  laden,  and  their  loss. 
Marsh,  an  Ins.  (3d  ed),  244,  245,  278, 
724. 

(«)  If  it  appear  that  certain  risks 
were  excepted,  the  loss  should  be  so 
stated  as  to  appear  not  to  have  been 
caused  by  those  risks.  In  other 
words,  the  complaint  must  show  a 
loss  of  a  nature  intended  to  be  cov- 
ered by  the  insurance.  Ellis  on  Fire 
Ins.,  17,6;  Phil,  on  Ins.,  618,  and 
cases  there  cited.    But  the  plaintiff 


is  not  bound  to  negative  all  possible 
defenses.  For  example,  where  the 
policy  contains  a  provision  that  no 
camphene  was  to  ba  used  on  the 
premises,  it  is  not  necessary  to  nega- 
tive a  breach  of  the  condition,  for  its 
observance  is  not  necessary  to  be 
proved  on  the  trial  as  one  of  the  facts 
constituting  the  cause  of  action.  If 
broken,  the  breach  is  a  matter  of  de- 
fense, to  be  set  up  by  the  answer. 
Hunt ».  The  Hudson  River  Fire  In- 
surance Company,  2  Duer,  481. 

(/)  It  has  been  held  in  the  New 
York  Common  Pleas  that  since  the 
passage  of  the  act  relating  to  wagers, 
&c.  (1  Rev.  Stat.,  662,  §§  8,  9,  10),  it 
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Necessity  of  aTerment  of  interest  in  the  assured. 


is  necessary  that  the  plaintiff,  in  com- 
plaining upon  a  policy  of  insurance 
which,  upon  its  face,  did  not  show 
any  interest  in  the  plaintiff,  should 
aver  that  the  assured  had  an  interest 
to  be  protected  thereby ;  and  that  an 
averment  that  the  plaintiff  gave  the 
defendants  due  proof  of  loss  and  of 
interest  cannot  be  construed  as  an 
averment  that  the  plaintiff  had  an 
insurable  interest.  Williams  v.  The 
Insurance  Company  of  North  Amer- 
ica, 9  Row.  Pr.  S.,  365.  See  the 
principle  laid  down  in  this  case,  cited 
Jbrm  No.  52,  note  (e),  ante,  80. 

In  a  subsequent  case  in  the  Su- 
preme Court,  the  complaint  on  a 
policy  of  fire  insurance  alleged  that 
the  defendants,,  in  consideration,  &c., 
insured  R.  C.  against  loss,  &c.,  "on 
Ms  three  story  and  attic  stone  build- 
ing, &c.,  and  on  Ai's  water  wheel,  and 
on  a  frame  one-story  building  at- 
tached, occupied  by  the  said  assured," 
and  the  defendants  demurred,  and 
objected  among  other  things  that 
there  was  no  averment  of  interest  in 
the  assured.  The  demurrer  was 
overruled,  the  court  being  of  opinion 
that  the  words  "  his  "  and  "  occupied 
by  "  contained  a  suflBcient  averment 
of  interest,  Emott,  J.,  dissenting. 
And  it  was  said  that  if  the  averment 
was  too  general,  the  defendants'  rem- 
edy was  by  motion.  Fowler  v.  The 
New  York  Indemnity  Insurance 
Company,  23  Barb.,  143.  The  in- 
terest of  the  assured  is  one  of  the 
facts  constituting  the  cause  of  action. 
2  areenl.  on  Eo.,  §§  376,  378-381. 
It  cannot  be  urged,  as  in  the  case  of 


a  contract  under  the  statute  of  frauds, 
that  the  statute  merely  prescribes  a 
rule  of  evidence ;  and  it  seems  to  be 
the  safer  practice  to  aver  the  interest 
when  it  does  not  distinctly  appear  in 
the  policy  as  set  forth  or  annexed. 
See  2  mil.  on  Ins.,  612,  §§  2018, 
2019  ;  Ellis  on  Fire  Ins.,  1 75,  note  (1). 
This  may  be  more  briefly  done  by 
inserting  after  the  description  of  the 
object  insured, — "  then,  and  until  tlie 
loss  hereinafter  mentioned,  the  prop- 
erty of  this  plaintiff." 

In  a  declaration  upon  a  policy  of 
insurance  on  the  cargo  of  a  canal 
boat,  it  was  held  a  sufficient  aver- 
ment ef  the  plaintiff's  interest  to 
allege  that  the  insurance  was  "for 
the  account  and  benefit  of  the  plain- 
tiff as  a  common  carrier,  for  hire, 
&c. ;"  and  a  sufficient  averment  of 
the  liability  incurred  to  state  that  an  ^ 
amount  of  goods  exceeding  that  men- 
tioned in  the  policy  was  entrusted  to 
him  as  a  carrier,  and  that  they  were 
consumed  by  fire,  and  the  plaintiff 
thereby  became  liable  to  pay  to  the 
respective  owners  a  greater  sum  than 
that  insured.  It  is  not  necessary  to 
aver  actual  payment.  Van  Natta  v. 
The  Mutual  Security  Insurance  Com- 
pany, 2  Sand/.,  490 ;  and  see  De 
Forest  v.  The  Fulton  Fire  Insurance 
Company,  1  Hall,  84.  And  as  to  the 
form  of  the  averment  of  an  assignee's 
interest  in  the  subject  insured,  see 
Granger  v.  The  Howard  Insurance 
Company,  5  Wend.,  200. 

It  need  not  be  averred  that  the 
plai-ntiff  was  interested  at  the  time  of 
making  the  policy.     An  interest  at 
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Actions  on  guaranties.  For  rent. 

Y.  That  tliis  plaintiff  duly  fulfilled  (g)  all  the  conditions  (h) 
of  said  policy  of  insurance  on  his  part;  and  more  than  sixty 
days  [or  as  otherwise  required  hy  the  policy,^  before  the  com- 
mencement of  this  action,  to  wit,  on"  the  day  of  , 
185  ,  at  ,  he  gave  to  the  defendants  due  notice  and 
proof  of  the  loss  as  aforesaid,  and  duly  demanded  payment  of 
said  sum  of  dollars ;  but  the  same  has  not  been  paid  nor 
any  part  thereof,  and  the  defendants  are  now  justly  indebted 
to  this  plaintift"  thereon  in  the  sum  of  dollars  with 
interest  from,  &c.  (I) 

Wherefore,  &c. 

Y.    GiTAKANTIES.  ( j) 

1.  For  Payment  of  Bent. 

No.  136. 

I.  That  on  or  about  the  day  of  ,  1835,  one 

M.  N.,  by  agreement  in  writing  with  this  plaintiff,  hired  and 


the  commencement  of  the  risk  is  suf-  Code,  paragraph  V.  contains  a  suf- 
ficient. 2  Greenl.  on  Ev.,  381,  §  330 ;  fleient  averment  of  the  fulfillment  of 
i  Phil,  on  Ins,  614.  this  and  other  conditions.     All  ex- 

(jr)  The  insurers  may  waive  pre-  press  warranties  and  all  affirmative 

liminary  proofs.     "Westlake  ».  The  averments  are  of  the  nature  of  condi- 

St.  Lawrence  County  Mutual  Insur-  tions  precedent.     2    Oreenl.  on  Ev., 

ance  Company,  14  Ba/rh.^  205 ;  Boyn-  §  383. 

ton  B.  Clinton  and  Essex  Mutual  (i)  See  note  (t),  supra.  For  a  brief 
Insurance  Company,  16  lb,,  2-54.    As  *  form  for  Contribution  to  general  av- 

to  pleading  the  waiver,  see  Form  No.  erage,  see  2  Green,  on  Ev.,  376,  note 

'97,  note  (j),  ante,  14:2,  anA  Form  No.  (1).      For   use  under  the   Code,  it 

76,  note  (e),  ante,  113.  should  be  modified  as  to  performance 

(A)  Seaworthiness  is   a   condition  of  conditions,  &c.,  so  as  to  correspond 

precedent  which  the  assured  is  bound  with  the  above  form, 

to   aver  and   prove.     Moses  v.  The  (j)  For  complaints  by  guarantor  to 

Sun  Mutual  Insurance  Company,  1  recover  from  his  principal,  moneys 

Duer,  159.    Under  section  162  of  the  paid,  see  Forms  No.  38,  39,  &  40,  ante. 
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Guaranty  of  rent  Default  of  principal. 

this  plaintiff  to  him  let  the  building  No.  Broadway,  in  the 

city  of  New  York,  at  the  yearly  rent  of  two  thousand  dollars, 
payable  quarterly,  which  by  said  agreement  said  M.  N.  prom- 
ised punctually  to  pay. 

II.  That  the  defendant  in  consideration  of  the  premises 
and  of  one  dollar  to  him  paid,  and  as  security  for  the  punctual 
payment  of  said  rent,  then  and  there  subscribed  and  delivered 
to  this  plaintiff  an  agreement  in  writing,  of  wiiich  the  following 
is  a  copy : 

"  In  consideration  of  the  letting  of  premises  above  de- 
scribed, and  of  the  sum  of  one  dollar  to  me  in  hand  paid,  I 
hereby  become  surety  for  the  punctual  payment  of  the  rent 
therein  mentioned  ;  and  if  any  default  shall  be  made  therein,  I 
hereby  agree  to  pay  unto  A.  B.  pAe  plaintiff'\  such  sum  or 
sums  of  money  as  shall  be  sufficient  to  made  up  such  deficiency 
and  fully  satisfy  the  conditions  of  said  agreement,  without  re- 
quiring any  notice  of  non-payment,  or  proof  of  demand  being 
made. 

"  Given  under  my  hand  and  seal  this  1st  day  of  May,  1855. 

"  (Signed)  Y.  Z.  [defend(mt\    (L.  S.) 

"  Signed,  sealed,  and  delivered  ) 
in  the  presence  of  ) 

(Signed)    John  Doe." 

III.  And  this  plaintiff  further  shows  that  said  A.  B.  occu- 
pied said  premises  under  said  agreement  of  hiring,  from  the 
1st  day  of  May,  1855,  to  the  1st  day  of  May,  1866  ;  that  the 
said  M.  ]Sr.  has  made  default  in  the  payment  of  the  rent 
thereof,  and  is  now  justly  indebted  to  this  plaintiff  in  the  sum 
of  five  hundred  dollars  for  the  rent  of  said  premises  for  the 
quarter  ending  May  1st,  1856,  which  though  on  the 

(Jay  of  ,  1856,  requested,  he  refused  to  pay. 

lY.  That  before  the  commencement  of  this  action,  and  on 
the  12th  day  of  July,  1856,  this  plaintiff  [gave  to  the  defendant 
due  notice  and  proof  of  said  demand  and  non-payment,  and 
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Demand  on  defendant. 


When  necessary. 


then  and  there  (k)]  duly  demanded  payment  (1)  from  the  de- 
fendant of  said  sum  of  five  hundred  dollars ;  but  the  same  has 
not  been  paid,  nor  any  part  thereof  [except,  &c.J 
Wherefore,  &c. 


2.  On  an  Agreement  to  he  Answerable  for  Price  of  Ooods  sold 
to  third  Party,  (m) 


I.  That  on  the 


No.  137. 

day  of 


,  185  ,  at 


Qc)  The  words  In  parentheses  are 
to  be  inserted  if-the  agreement  does 
not  waive  notice  of  non-payment  and 
proof  of  demand. 

{I)  The  absolute  guarantor  of  pay- 
ment is  liable  without  a  preliminary 
demand  on  the  principal.  Clark  «. 
Burdett,  2  Eall,  197  ;  Mann  v.  Eck- 
ford,  15  Wend.,  302  ;  Eushmore  v. 
Miller,  4  Edw.,  84.  But  see  The 
Mechanic  Fire  Insurance  Company 
<o.  Ogden,  1  Wend.,  137.  Notice  of 
the  default  is  not  necessary.  Doug- 
lass «.  Rowland,  24  Wend.,  35  ; 
Kemble  v.  "Wallis,  10  Ih.,  374,  and 
cases  there  cited.  If  the  guaranty  is 
to  pay  if  the  principal  do  not  pay  on 
demand,  a  demand  on  the  principal 
,  mast  be  averred  and  proved.  Doug- 
lass ».  Kathbone,  5  Hill,  143  ;  Bank 
of  New  York  e.  Livingston,  2  Johns. 
Oas.,  409 ;  Nelson  v.  Bostwick,  5 
Hill,  37.  And  it  is  only  necessary 
to  show  a  suit  against  the  principal 
where  the  terms  of  the  guaranty 
necessarily  imply  that  the  liability  of 
the  guarantor  is  dependent  upon 
that.      Morris    v.    Wadsworth,    17 


Wend,  108,  affirming  S.  C,  11  U)., 
100 ;  Backus  v.  Shipherd,  11  lb., 
629.  But  see  Cooke  ■».  Nathan,  16 
Barb.,  342.  Where  the  guaranty  is 
to  pay  the  debt  of  P.  on  request, 
if  he  does  not  pay  on  the  day,  a  spe- 
cial request  of  the  defendant  must  be 
averred  and  proved.  Bush  v.  Ste- 
vens, 24  Wend.,  256. 

In  an  action  upon  a  guaranty  by 
the  defendant  that  a  third  person 
would  fulfill  an  executory  agreement 
for  the  purchase  of  land,  the  com- 
plaint was  held  bad  on  demurrer,  in 
that  it  merely  averred  that  the  plain- 
tiff was  ready  and  willing  to  fulfill  the 
contract  of  purchase  upon  his  part, 
but  that  the  principal  failed  to  fulfill 
his  obligations  in  respect  to  the  con- 
tract, and  that  the  plaintiff  had  recov- 
ered a  judgment  against  him  for  the 
breach,  which  judgment  still  re- 
mained unsatisfied.  The  complaint 
should  have  stated  the  facts  con- 
stituting the.  breach.  Van  Schaick 
V.  Winne,  16  Barb.  89.  See  Form 
iVb. -146,  note  («),  post,  220. 

(to)  See  Form  No.   57,  note  {o). 
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On  au  agreement  to  guaranty  payment  for  goods. 


in  consideration  (n)  that  the  plaintiff  at  the  request  of  the  de- 
fendant, would  sell  to  one  M.  N.,  on  credit  of  months, 
such  goods  as  said  M.  N.  should  desire  to  buy  of  this  plaintiff 
\or  other  consideration],  the  defendant  promised  to  be  answer- 
able to  the  plaintiff  for  the  payment  by  said  M.  N.,  of  the 
price  of  goods  so  sold  on  credit  \_if  the  amount  of  the  guaranty 
was  limited,  add,  to  an  amount  not  exceeding  a  total  credit  of 
dollars  at  any  one  time,  or  otherwise  as  the  limit  imay 
have  ieen.]  [  Where  the  promise  was  collateral,  and  not  an 
oi'iginal  one,  so  as  to  le  within  the  statute  of  frauds,  add,  and 
that  a  memorandum  of  said  agreement  was  thereupon  made  in 
writing  expressing  the  consideration  thereof,  and  was  sub- 
scribed by  the  defendant  (o)  (of  which  the  following  is  a  copy  : 
Copy  of  the  memorandurri)\. 

II.  That  this  plaintiff  afterwards,  and  on  the  faith  of  said 
guaranty,  sold  and  delivered  to  said  M.  N.,  at  his  request 
\state  iriefly  the  goods  sold]  fir  the  sum  of  dollars  upon 
a  credit  of  months  (p),  which  sum  became  due  therefor 
from  said  M.  N.  to  this  plaintiff  on  the  day  of  , 
185  ;  [and  payment  of  the  same  was  then  duly  demanded 
from  said  M.  N.,  but  the  same  was  not  paid  ;  of  all  which  the 
defendant  had  due  notice. 

III.  That  on  the  day  of  ,  185  ,  at  , 
payment  of  the  same  was  duly  demanded  by  the  plaintiff  from 


For  Form  of  Complaint  on  a  bond  for  {p)  Where  the  guaranty  expresses 

faithful  performance  by  third  party,  the  term  of  credit,  the  sale  must  be 

see  No.  149,  post.  in  conformity  with  it ;  and  the  guar- 

(n)  A  consideration  should  be  sta-  antor  of  the  price  of  goods  to  be  sold 

ted  in   every   action  on   a   promise.  on  six  months'  credit  is  not  liable  for 

Bailey  «.  Freeman,  4  Johns.,  280.  any  part  of  the  price  of  a  sale  on  a 

(o)  But  as  to  the  necessity  of  this  credit  of  four  and  six  months.   Leeds 

averment  see  Form  No.  52,  note  (e),  v.  Dunn,  Selden's  Notes  of  Cas.  in  tlie 

anU,  80.  Gt.  of  Ap.,  Dec.  1853. 


200  COMPLAmTS. 


Against  guarantor  of  a  precedent  debt. 


the  defendant  (q)],  but  the  same  has  not  been  paid,  nor  anj 
part  thereof  [except,  &c.J 
Wherefore,  &c. 

Z.  On  a  Guaranty  of  a  Precedent  Debt. 
No.  138. 

I.  That  on  the  day  of  ,  185  ,  at  , 
one  M.  N.,  being  then  indebted  to  this  plaintiff  in  the  sum  of 

dollars,  which  sum  was  then  [or,  on  the  day  of 

,  185  ,  became]  due  and  payable  to  this  plaintiff,  the 
defendant  made  and  subscribed  a  memorandum  in  writing,  of 
which  the  following  is  a  copy  :  [copy  of  the  gua/raniy]  (r)  [or, 
made  and  subscribed  a  memorandum  in  writing,  expressing 
the  consideration  thereof,  [or,  udder  seal]  (s)  and  thereby 
promised  to  this  plaintiff  to  answer  to  him  for  said  debt. 

II.  [State  demand  on  principal,  notice  to  defendant  and  de- 
mand on  defendant  according  to  the  preceding  form,  as  may 
he  required  hy  the  circumstances  of  the  case.] 

YI.    Awards. 

On  an  award  of  a  sole  Arbitrator,  (t)  for  the  Payment  of 

Money. 

No.  139. 

I.  That  on  the  day  of  at  the  city  of 

New  York,  divers  disputes  and  differences  had  arisen  and 


{q)  As  to  when  the  averments  in  («)   A  seal  sufficiently  imports  a 

the  bracket  are  unnecessary,  see  note  consideration    within    the    statute. 

(Z)  mpra.  Barnum  ».  Childs,   1  Sandf.  58,  and 

(r)  As  to  the  necessity  of  this  aver-  cases  there  cited, 

ment,   see  Form  Nc.   52,  note  («),  {t)  In  complaining  upon  an  award 

ante,  80.  it  is  of  consequence  to  attend  to  the 
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Complaint  on  an  award  for  payment  of  money. 

■were  then  subsisting  between  this  plaintiff  and  the  defendant, 
touching  a  certain  demand  bj  this  plaintiff  against  said  de- 
fendant, for  the  sum  of  dollars,  for  services  rendered 
by  this  plaintiff  to  the  said  defendant,  at  his  request,  in  draw- 
ing plans  and  specifications  of  a  dwelling-house  for  said  de- 
fendant, which  demand  the  defendant  disputed  and  refused  to 
pay  [or,  state  other  claim  or  claims  according/  to  the  circum- 
stances of  the  case\. 

11.  That  then  and  there,  this  plaintiff  and  the  defendant, 
for  the  purpose  of  putting  an  end  to  the  disputes  and  differ- 
ences aforesaid,  submitted  themselves  (u)  to  the  award,  arbit- 


distinction  between  the  powers  of  an 
arbitrator  and  those  of  an  umpire. 

There  is  a  wide  difference  between 
the  powers  and  authority  of  a  person 
acting  with  others  as  an  arbitrator, 
and  the  powers  and  authority  of  an 
umpire.  Where  an  umpire  has  been 
appointed  and  has  entered  on  the 
performance  of  his  duty,  the  author- 
ity to  decide  is  vested  solely  in  him ; 
the  original  powers  of  the  arbitrators 
cease  to  exist.  He  is  not  bound  to 
meet  or  consult  with  them,  though 
he  may  do  so ;  and  the  award  is  his 
act  alone,  and  if  either  arbitrator 
joins  in  the  award  his  act  is  super- 
fluous, and  the  award  is  still  that  of 
the  umpire  only.  Underbill  t.  Van 
Cortlandt,  2  Johm.  Ch.,  339 ;  Butler 
V.  The  Mayor,  &c.,  of  New  York,  I 
Sill,  489 ;  The  Mayor,  &c.,  of  New 
York  V.  Butler,  1  Barl.,  325.  But 
when  two  arbitrators  unable  to  agree 
appoint,  under  the  submission,  a  third 
arbitrator,  the  power  to  make  an 
award  is  vested  in  the  three  jointly. 
Wherever,  therefore,  the  action  is 


founded  on  an  award,  its  true  char- 
acter, as  the  act  of  an  umpire  or  of 
arbitrators,  must  be  set  forth  in  the 
complaint,  in  order  that  a  defense 
adapted  to  its  true  character  may  be 
set  up  in  the  answer.  Lyon  ».  Blossom, 
4  Buer,  318.  In  this  case  the  com- 
plaint averred  a  submission  to  two 
with  power  in  case  of  disagreement 
to  appoint  an  umpire;  and  alleged  a 
disagreement,  the  appointment  of  an 
umpire,  and  an  award  by  a  majority 
of  the  three.  The  submission  offered 
in  evidence  contained  a  power  to  ap- 
point, not  an  umpire,  but  a  third 
party  to  assist  in  the  arbitration ;  and 
the  award  was  made  by  one  of  the 
original  arbitrators  with  the  new  ap- 
pointee. It  was  held  that  this  sub- 
mission and  award  could  not  be  re- 
ceived in  evidence,  that  there  was  a 
material  variance  between  the  evi- 
dence and  the  complaint,  and  one 
which  the  court  could  not  fail  to  see 
could  not  be  disregarded  without 
prejudice  to  the  defendant's  righis. 
(m)  It  is  only  necessary  that  the 
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rament,  and  final  determination  of  one  M.  N.,  an  arbitrator  (V) 
indifferently  cliosen  on  behalf  of  this  plaintiff  and  the  defend- 
ant, to  arbitrate  and  determine  concerning  said  disputes  and 
differences,  and  mutually  promised  each  other  to  abide  by  and 
perform  his  award. 

III.  That  thereafter  the  said  M.  N.,  having  undertaken  the 
said  arbitration,  on  the  day  of  185  ,  at  , 

heard  this  plaintiff  and  the  defendant,  and  thereafter  duly  made 
and  published  [and  where  such  notice  is  required  hy  the  sub- 
mission add,  and  notified  the  said  parties  of]  his  award  [in 
writing  (w)]  of  and  concerning  the  premises  so  referred  [which 
award  bears  date  (x)  the  day  of  185  ] ;  and 

thereby  he  awarded  and  declared  that  after  due  appearance 
before  him  on  behalf  of  this  plaintiff  and  said  defendant  he 
found  that  the  said  defendant  was  justly  indebted  to  this 
plaintiff  in  the  said  sum  of  dollars  for  the  services 


submission  to  arbitration  should  be 
in  writing  where  it  is  made  under 
the  provisions  of  the  Revised  Statutes 
(2  Bev.  Stat,  Zd  ed.,  628,  ith  ed., 
773)  and  is  intended' to  be  enforced 
by  the  entry  of  judgment  directly 
upon  the  award  as  there  provided. 
An  oral  submission  is  good  at  com- 
mon law,  and  an  action  may  be  main- 
tained upon  the  award.  Cope  D.Gil- 
bert, 4  De?i ,  .347;  Diederick  v.  Rich- 
ley,  2  Bill,  271 ;  Hays  v.  Hays,  23 
Wend.,  363  ;  Wells  v.  Lain,  15  Wmd., 
99.  So  an  umpire  may  be  appointed 
by  parol,  unless  the  submission  re- 
quire the  appointment  to  be  in 
writing.  Elmendorf  «.  Harris,  5 
Wend.,  516.  But  compare  S.  C,  23 
Wend ,  628. 

{v)  An  averment  that  an  arbitrator 
made  an  award  means  a  qualified  ar- 


bitrator, and  sufficiently  imports  that 
he  was  duly  sworn,  where  an  oath  is 
required.  Browning  d.  Wheeler,  24 
Wend.,  258. 

(w)  Where  a  submission  is  oral 
and  does  not  provide  for  a  written 
award,  an  oral  award  is  good  at  com- 
mon law.  Valentine  ■».  Valentine,  2 
Bark  Oh.,  430. 

(x)  Where  a  bond  of  submission, 
dated  in  September,  provided  that 
the  award  should  be  made  on  the 
31st  day  of  December,  but  on  that 
day  the  parties,  by  erasure  and  inter- 
lineation, extended  the  time  to  a  day 
in  January, — Beld,  that  the  award 
might  be  counted  upon  as  made  at 
the  time  of  its  date,  instead  of  at  the 
time  of  the  alteration.  Tompkins  v. 
Corwin,  9  Oow.,  255. 
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aforesaid  (y)  [or,  state  the  substance  of  the  awa/rd  according  to 
thefacts\.  (z) 

IV.  That  this  plaintiff  [duly  performed  all  the  conditions 
thereof  on  his  part  (a)  and]  afterwards  and  on  or  about  the 
day  of  1857,  at  the  city  of  New  York,  gave  notice  of 

said  award  to  the  defendant  and  demanded  (b)  of  him  pay- 
ment of  the  said  sum  of  dollars,  which  he  refused  to 
pay;  and  the  defendant  is  justly  indebted  to  this  plaintiff 
therefor  in  the  sum  of  dollars,  with  interest  thereon  from 
the  day  of  1855  \the  day  on  which  the  award 
hears  date,  unless  the  award  is  for  interest  from  a  specified  day, 
in  which  case  that  day  should  he  inserted^. 

Wherefore,  &c. 


{y)  In  an  action  upon  an  award 
the  plaintiff  need  not  set  forth  more 
than  is  in  his  favor  and  sufficient  to 
support  his  demand.  He  need  not 
show  the  award  upon  both  sides ; 
and  if  there  be  anything  by  way  of 
condition  precedent  to  the  payment 
of  the  money,  the  defendant  must 
set  it  forth  in  pleading.  McKinstry 
V.  Solomons,  "^  Johns.,  51 ;  Diblee  s. 
Best,  11  Johns.,  103. 

(z)  Where  the  award  is  in  writing 
the  pleader  may  substitute  for  this 
paragraph  the  following : 

III.  That  thereafter  said  M.  N., 
having  undertaken  the  arbitration, 
duly  made  and  published  his  award 
in  writing,  of  which  the  following  is 
a  copy  \i:opy  of  the  award  ;  Or,  a  copy 
of   which   is   hereto    annexed,    and 


thereby  awarded  that  the  defendant 
was,  &o.,  as  dbove\. 

(a)  These  words  are  only  necessary 
where  the  complaint  discloses  condi- 
tions precedent  which  the  plaintiff 
must  perform  before  suing. 

(J)  Where  one  party  is  directed  to 
pay  money  on  or  before  a  certain  day, 
and  the  other  to  convey  and  give  up 
possession  on  or  before  that  day,  or 
the  like,  the  acts  are  concurrent,  and 
neither  can  recover  without  perform- 
ance or  tender.  Huy  i).  Brown,  12 
Wend.,  591.  But  where  the  things 
awarded  to  be  done  by  the  parties 
are  independent,  tender  of  perform- 
ance or  demand  of  payment  before 
suit  is  not  necessary.  Nichols  v.  The 
Rensselaer  Mutual  Insurance  Com- 
pany, 22  Wend.,  125. 
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YII.    SrA.TaTi)RY  Undeetakings. 

1.  On,  a  Bond  or  Undertaking  (c)  on  the  part  of  Plaintif, 

for  Oosts. 

No.  140. 

I.  That  on  the  day  of  185  ,  one  M.  K 

commenced  an  action  in  tMs  court  [or,  in  the  court] 

against  this  plaintiff,  wherein  such  proceedings  were  had  as 

•  that  the  defendants  above  named  did,  on  the  day  of 

,  execute  under  their  hand  and  seal,  and  duly  file 

with  a  clerk  of  said  court,  for  the  benefit  of  this  plaintiff 

[or,  duly  execute  pursuant  to  an  order  of  said  court  made  the 

day  of  185  ,  and  deliver  to  this  plaintiff, 

where  the  bond  was  directed  to  be  given  under  section  317,  and 

where  it  is  directed  to  he  delivered  to  plaintiff  instead  of  being 


(c)  Security  for  costs  may  be  re- 
quired either  under  2  Revised  Stat- 
utes, 620,  §§  1-5  (Ahsbahs  v.  Oous- 
sin,  2  Sand/.,  632),  or  under  section 
317  of  the  Code.  By  the  Revised 
Statutes  the  defendant  may  require 
security  for  costs,  in  suit  in  any 
court,  commenced  for  a  plaintiff  or 
plaintiffs  not  residing  within  the 
jurisdiction  of  the  court, — or  for 
trustees  of  a  debtor, — or  for  a  dis- 
charged in.solvent  on  a  debt  contract- 
ed before  his  assignment, — or  for  a 
person  committed  in  execution  for 
crime, — or  in  the  name  of  an  infant 
whose  next  friend  has  not  filed  secu- 
rity. The  security  in  these  cases  is 
to  be  given  in  the  form  of  a  bond, 
which  is  filed  with  a  clerk  of  the 


court.  Under  section  317  of  the 
Code  the  court  may  in  its  discretion 
require  security  for  costs  to  be  given 
by  the  plaintiff  in  an  action  prose- 
cuted or  defended  by  an  executor, 
administrator,  trustee  of  an  express 
trust,  or  a  person  expressly  author- 
ized by  statute.  The  form  of  the 
security  is  not  prescribed  by  the 
statute.  As  to  the  disposal  of  the 
instrument,  section  423  prescribes 
that  "the  various  undertakings  re- 
quired to  be  given  by  this  act  must 
be  filed  with  the  clerk  of  the  court, 
unless  the  court  expressly  provides 
for  a  different  disposition  thereof," 
except  undertakings  in  the  action  of 
claim  and  delivery. 
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filed,  under  section  423],  a  bond  whereby  they  bound  them- 
selves, their  heirs,  executors,  and  administrators,  in  the  penal 
sum  of  dollars  to  this  plaintiff,  the  condition  of  which 

bond  was  such  that  if  the  said  M.  N.  should  pay  on  demand 
all  costs  that  might  be  awarded  to  this  plaintiff  in  the  suit 
aforesaid,  then  the  above  obligation  should  be  void,  otherwise 
it  should  remain  in  full  force  and  virtue. 

II.  That  such  proceedings  were  thereafter  had  in  said  suit 
as  that  this  plaintiff,  on  the  day  of  185  , 
recovered  judgment  therein  against  the  said  M.  IST.  for 
dollars,  his  costs  and  expenses  of  defending  said  action. 

III.  That  on  the  day  of  185  ,  at  , 
this  plaintiff  duly  demanded  payment  of  the  said  judgment 
from  the  said  M.  N.,  (d)  but  that  no  part  thereof  has  been 
paid;  and  the  defendants  are  now  justly  indebted  to  this 
plaintiff  therefor  in  the  said  sum  of  dollars,  with 
interest  thereon  from  the  \date  of  the  judgmenf]. 

Wherefore,  &c. 


2.  On  an  Undertaking  for  Costs  and  Damages  on  an  Attach- 
ment, (e) 

No.  141. 

I.  That  on  the  day  of  ,  185  ,  an  action 

was  commenced  in  this  court  [or,  the  court]  by  the 


{d)  Demand  upon  the  principal  is  injunction,  it  is  a  sufficient  statement 

necessary.     Nelson  ti.  Bostwick,   5  of  the  nature  of  the  suit,  the  manner 

Hill,  37.     But  a  demand  upon  the  of  its  commencement,  place  of  trial, 

defendant  is  unnecessary.     Ernst  ■».  jurisdiction  of  the  court,  &c.,  to  say 

Barth,  1  Johns.  Cos.,  319.     Seei'^rm  that  an  injunction  in  the  suit  was 

No.  61,  note  (e),  ante,  95.  granted  by  a  justice  of  a  court,  and 

(e)  In  an  action  upon   an  under-  that  issues  were  joined  in  the  suit, 

taking  entered  into  on  granting  an  and  a  judgment  rendered   therein. 
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defendant,  Y.  Z.,  [or  by  one  T.  Z.  (f)]  for  the  recovery  of 
money  against  this  plaintiff,  wherein  the  said  Y.  Z.  made  ap- 
plication to  one  of  the  justices  of  the  said  court  for  a  warrant 
of  attachment  against  the  property  of  this  plaintiff,  whereupon 
the  defendants  did  then  and  there  [or,  did  on  the  day  of 

,  185  ,  at  ,]  execute  and  file  with  the  clerk 

of  said  court  for  the  benefit  of  this  plaintiff,  [or,  and  deliver  to 
this  plaintiff]  pursuant  to  statute  (g)  a  written  undertaking,  of 
which  the  following  is  a  copy  :  '[Copy  of  the  undertaking. 1 

II.  That  pursuant  to  said  application  and  undertaking,  one 
of  the  justices  of  said  court  issued  a  warrant  of  attachment 
directed  to  the  sheriff  of  Kings  county,  whereby  the  said 
sheriff  was  required  to  attach  and  safely  keep  sufficient  prop- 
erty of  this  plaintiff  to  satisfy  the  demand  of  the  said  Y.  Z.  in 
said  suit,  to  wit,  the  sum  of  dollars,  together  with  costs 
and  expenses. 

III.  That  at  the  time  of  the  issuing  of  said  attachment,  this 
plaintiff  was  engaged  as  a  merchant  in  selling  dry  goods  at 


An  allegation  in  the   complaint  in  sary  in  the  complaint  in  an  action 

such  an  action,  that  the  injunction  against  a  judgment  debtor  and  his 

was  served   on  the  defendants  per-  sureties  upon  an  undertaking  given 

sonally,  is.  sufficient,  without  speci-  to  the  sheriif  for  the  appearance  of 

fying  the  manner  of  service.  such  debtor  upon   the  return  of  an 

Thus,  where  an  action  is  brought  attachment  for  contempt  issued  in 

upon  an  injunction  bond,  the  subject  supplementary    proceedings, — Kelly 

of  the  action  being  the  damage  sus-  ■».  McCormick,  2  E.  D.  Smith's  G.  P. 

tained  by  the  plaintiifs  in  consequence  i?.,  503. 

of  the  injunction,  which  prevented  (/)  See  Bennett «.  Brown,  1  Code 
them  from  proceeding  in  their  busi-  i2.,  N.  S.,  267 ;  4  Comst.,  264 ;  and 
ness,  all  the  obligees  may  join  as  see  note  (i),  infra. 
plaintiffs,  notwithstanding  the  claim  {g)  It  is  unnecessary  to  recite  or 
of  one  of  them  is  different  in  its  refer  to  a  public  statute  of  which  the 
character  and  amount  from  that  of  court  are  bound  to  take  notice.  Goe- 
the others.  Loomis  v.  Brown,  16  let  v.  Cowdrey,  1  BiLer,  132;  and 
Barl.,  325.  see  Shaw  ®.  Tobias,  3   CoTmt.,  188. 

As  to  what  averments  are  neces-  See  also  note  (e),  infra. 
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wholesale  and  retail,  at  No.  —  Fulton  street,  in  the  city  of  Brook- 
lyn, Kings  County.  That  the  sheriff  of  said  county, 'pursuant 
to  said  warrant  of  attachment,  entered  said  store  and  removed 
the  property  of  this  plaintiff,  and  kept  this  plaintiff  out  of  pos- 
session of  the  same  for  the  space  of  over  eighteen  months  ;  that 
thereby  the  business  of  the  plaintiff  was  utterly  broken  up,  and 
the  goods  of  the  plaintiff  became  unmarketable  and  useless, 
and  this  plaintiff's  credit  was  greatly  injured,  to  his  damage 
five  thousand  dollars, 

lY.  That  such  proceedings  were  had  in  the  suit  aforesaid, 
that  this  plaintiff  on  the  day  of  ,  185  , 

recovered  judgment  therein  against  the  said  T.  Z.,  plaintiff 
therein,  for  the  sum  of  dollars,  his  costs  of  defending 

said  action. 

Y.  That  on  the  day  of  185   ,  at  , 

this  plaintiff  duly  demanded  (h)  payment  of  the  said  judg- 
ment from  said  Y.  Z.,  but  that  no  part  thereof  has  been  paid, 
and  the  defendants  are  now  justly  indebted  to  him  therefor 
in  the  sum  of  dollars,  with  interest  on  dol- 

lars thereof  \the  amount  of  the  judgment^  from  \its  date]. 

Wherefore,  &c. 


3.    On  an  Undertaking  for  Costs  and  Da/mages  on  an  Arrest. 

No.  142. 

I.   That  on  the  day  of  ,  185   ,  an  action 

was  commenced  in  the  Court  by  the  defendant  Y.  Z., 

[or  by  one  Y.  Z.,  (i)]  against  this  plaintiff",  wherein  the  said 


(A)  See  note  (d),  supra.  York  Superior  Court  that  under  this 

(i)  The  Code  prescribes  that  the  language   the  undertaking  must  be 

undertaking  shall  be  given  "on  the  executed  ly  the  plaintiff ,  except,  in- 

part  of  the  plaintiff  with  or  without  deed,  in  the  cases  where  the  plaintiff 

sureties ;''  and  it  is  held  in  the  New  is  a  married  woman,  an  infant,  &c. 
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Y.  Z.  made  application  to  one  of  the  justices  of  said  Court  for 
an  order  of  arrest  against  this  plaintijff,  whereupon  the  defend- 
ants did  then  and  there  [or,  on  the  day  of  , 
185  ,  at  ,J  execute  and  file  with  the  clerk  of  said  court, 
for  the  benefit  of  this  plaintiff  [or,  and  deliver  to  this  plain- 
tiff (j)]  pursuant  to  statute  (k)  a  written  undertaking  of  which 
the  following  is  a  copy  :  [Copy  of  the  undertahing.'\ 

II.  That  thereupon,  pursuant  to  said  application  and  under- 
taking, an  order  was  made  by  one  of  the  justices  of  said  court 
for  the  arrest  of  this  plaintiff  under  Chapter  I.  of  Title  YII.  of 
the  Code  of  Procedure,  and  thereby  required  the  sheriff  of 

county  to  arrest  this  plaintiff,  and  hold  him  to  bail  in 
the  sum  of  dollars. 

III.  That  this  plaintiff  was,  on  or  about  the  day  of 

,  185  ,  arrested  by  the  sheriff  of  the  city  and  county 
of  New  York,  under  the  order  of  arrest  aforesaid,  and  was  un- 
justly detained  and  deprived  of  his  liberty  thereunder  for  the 
space  of  ten  days,  to  his  damage  .  dollars. 

IV.  That  such  proceedings  were  afterwards  had  in  said 


(Richardson  v.  Craig,   1  Buer,  666),  course,  a  party  defendant  in  the  suit 

the  general  rule  being  that  where  a .  on  the  undertaking,  according  as  he 

statute  requires  a  bond  and  security  was  a  party  to  the  undertaking  itself 

from  the  party,  a  bond  by  a  surety  or  not. 

only,  without  joining  the  party,  is  no  (_;)  The  undertaking  must,  by  sec- 
compliance.  Ford  ».  Hurd,  4  8me.  tion  423  of  the  Code,  be  filed  with 
&  M.,  683.  See  also  Bennett  v.  the  clerk  of  the  court,  unless  the 
Brown,  1  Code  H.,  M  S.,  267,  4  court  expressly  provides  for  a  differ- 
Comst.,  254.  In  the  Supreme  Court,  ent  disposition  of  it.  In  practice, 
however,  it  is  held  that  the  under-  the  undertaking  is  frequently,  for  the 
taking  need  not  be  executed  by  the  protection  of  defendant,  retained  by 
plaintiff  personally.  Askinse.Hearns,  the  justice  granting  the  order,  and 
3  Aiiotts^  Pr.  S.,  184;  Bellinger  v.  filed  by  him;  but  this  may  undoubt- 
Gardner,  2  3.,  441 ;  S.  C,  12  Bow.  edly  be  pleaded  as  a  filing  by  the 
Pr.  P.,  881 ;  and  see  Oourter  v.  Mc-  then  plaintifT. 
Namara,  9  Sow.  Pr.  P.,  255.  The  (k)  See  note  (g),  supra. 
plaintiflF  in  the  original  action,  is,  of 
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action,  that  this  plaintiff  on  the  day  of  ,  186   , 

recovered  judgment  therein  against  the  defendant,  Y.  Z.,  for 
dollars,  this  plaintiff's  costs  and  expenses  of  defend- 
ing said  action. 

Y.  That  on  the  day  of  ,  185   ,  at  , 

this  plaintiff  duly  demanded  (I)  payment  of  said  judgment, 
and  damages  from  the  defendant,  Y.  Z.,  but  no  part  thereof 
has  been  paid  ;  and  the  defendants  are  now  justly  indebted  to 
this  plaintiff  therefor  in  the  sum  of  dollars,  with  inter- 

est upon  dollars  thereof  \the  amount  of  the  judgment'] 

from,  &c.  [the  date  of  recovery  of  judgment]. 

Wherefore,  &c. 

4.  On  an  Undertaking  for  the  Return,  of  ike  Property^  &c.^  in 
am,  Action  of  Claim  and  Delivery,  (m) 

No.  143. 

New  York  Common  Pleas. 


.     Almy  Slack 
against 
John  Heath  and  J,  H.  Colton. 


The  complaint  of  the  plaintiff  shows  to  this  court : 
I.    That  on  or  about  the  9th  day  of  October,  1850,  this 
plaintiff  (n)  commenced  an  action  of  claim  and  delivery  under 


(Z)  See  note  {d),  supra.  (n)  In  an  action  brought  upon  an 
(m)  This  form  may  be  easily  mod-  undertaking  given  upon  a  requisition 
ifled  for  an  action  upon  the  under-  in  an  action  of  claim  and  delivery,  by 
taking  given  on  behalf  of  the  plaintiff  assignees  of  only  a  portion  of  the  Ori- 
on commencing  such  an  action.  It  ginal  promisees,  there  is  a  defect  of 
seems  that  the  sheriflfs  approval  of  parties.  All  the  promisees  should  be 
the  undertaking  is  not  necessary  to  be  represented.  But  the  objection  to 
averred  in  an  action  on  the  undertak-  such  defect  is  taken  too  late  if  raised 
ing.  Bowdoin  v.  Coleman,  3  Abbotts'  for  the  first  time  upon  appeal  from  a 
Pr.  B   431.  judgment  upon  a  verdict  for  plaintiffs, 

14 
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section  206  of  the  Code,  (o)  in  the  Supreme  Court  of  tlie  State 
of  New  York,  against  Thomas  Carnley,  sheriff  of  the  city  and 
county  of  New  York. 

II.   That  in  the  course  of  said  action,  such  proceedings 
were  had  that  on  the  day  of  ,  185  ,  the  defend- 

ants made  and  delivered  to  the  coroner  [or,  usually,  the  sheriff] 
for  the  use  of  this  plaintiff,  pursuant  to  section  211  of  the 
Code  (p)  their  written  undertaking,  of  which  the  following  is  a 
copy: 

New  York  Supeemb  Court. 

City  and  County  of  New  Yoek. 


Almy  Slack 

against 

Thomas  Cabnlky,  Sheriff  of  tlie  City 
and  County  of  New  York. 


Whereas  the  plaintiff  in  this  action  has  claimed  the  deliv- 
ery to  her  of  certain  personal  property,  specified  in  the  affidavit 
made  on  behalf  of  the  plaintiff  for  that  purpo=e,  of  the  alleged 
value  of  five  hundred  dollars,  and  has  caused  the  same  to  be 


N.  Y.  Superior  Court,  Gen.  T.  Bow- 
doin  r.  Coleman,  3  Ahhotl£  Pr.  £., 
431. 

(o)  It  is  never  necessary  to  plead 
a,  public  statute,  nor  even  to  refer  to 
its  title,  in  order  to  give  the  party  the 
benefit  of  its  provisions  (Goelet  v. 
Cowdrey,  1  Diier,  132);  but  this  lef- 
erence  is  for  an  entirely  different  pur- 
pose, viz ,  to  identify  the  nature  of 
the  action  mentioned,  in  a  brief  way 
and  without  detailing  the  proceed- 
ings. This  is  the  form  suggested  by 
the  Superior  Court  at  General  Term 


for  an  amendment  to  the  complaint 
in  Bowdoin  «.  Coleman,  3  Abbotts' 
Pr.  H.,  431.  As  to  whether  it  is 
necessary  that  the  complaint  should 
show  that  the  action  in  which  the 
undertaking  was  given,  was  within 
the  statute,  compare  Bowdoin  «.  Cole- 
man, 3  Abbotts'  Pr.  R,  481 ;  Slack 
«.  Heath,  1  lb.,  331 ;  Raynori).  Clark, 
7  Barb.,  581 ;  Loomis  v.  Brown,  16 
lb.,  325 ;  Gould  v.  Warner,  3  We?id., 
54 ;  PhilUps  v.  Price,  3  Maule  &  S., 
180;  1  Bos.  SP.,ZU,n. 

(p)  Or  when  the  action  is  upon 
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taken  by  the  coroner  of  the  city  and  county  of  New  York,  pur- 
suant to  the  second  chapter  of  the  seventh  title  of  the  second 
part  of  the  Code  of  Procedure,  but  the  same  has  not  yet  been 
delivered  to  the  plaintiff.  And  whereas,  the  defendant  is  de- 
sirous of  having  said  personal  property  returned  to  him  ;  now, 
therefore,  we  the  undersigned,  John  Heath,  of  169  "Water 
street,  JS'ew  York,  Joseph  H.  Colton,  of  86  Cedar  street,  New 
York,  for  the  procuring  such  return,  and  in  consideration 
thereof,  do  hereby  undertake -and  become  bound  to  the  plaintiff 
in  the  sum  of  one  thousand  dollars  for  the  delivery  of  the 
said  property  to  the  plaintiff,  if  such  delivery  shall  be  ad- 
judged, and  for  the  payment  to  her  of  such  sum.  as  may  for 
any  cause  be  recovered  against  the  defendant  in  this  action. 

JOHN  PIEATH, 
J.  H.  COLTON. 
Dated,  New  York,  Oct.  22d,  1850. 

in.  That  the  personal  property  referred  to  in  said  under- 
taking was  returned  to  the  said  Thomas  Carnley,  defendant 
in  said  suit,  pursuant  to  said  undertaking,  and  to  a  requisition 
of  said  Thomas  Carnley,  defendant  in  said  suit,  made  pursuant 
to  section  211  of  the  Code,  (q)  and  said  undertaking  was  there- 
upon duly  delivered  to  this  plaintiff,  (r) 


the  undertaking  given  on  the  part  of  ings  provided  for  in  the  chapter  on 

the   plaintifEl    "Section  209    of  the  claim  and  delivery.  These  are  directed 

Code."  by  the  section  to  be  delivered  to  the 

{q)  As  to  the  necessity  of  this  aver-  parties  for  whose  benefit   they  are 

ment,  see  opinion  of  WoodruiF,  J.,  in  taken.     And  where,  in  action  upon 

Slack  V.  Heath,   1  Abbotts'  Pr.   R.,  an  undertaking  given  on  the  part  of 

331  and  343.  plaintiff  in  an  action  of  claim  and  de- 

(r)  Section  423  of  the  Code,  which  livery,  by  an  assignee  of  defendant, 
prescribes  that  undertakings  in  gen-  the  undertaking  is  produced  upon 
eral  shall  be  filed  with  the  clerk  un-  the  trial,  a  deluery  of  it  to  the  prom- 
less  the  court  expressly  provides  for  a  isee  pursuant  to  section  423  may  be 
diflferent  disposition  of  them,  excepts  presumed  ;  and  the  complaint  is  not 
from  this  general  rule  the  undertak-  defective  in  omitting  to  aver  a  deliv- 
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IV.  That  such  proceedings  were  afterwards  had  ia  said 
action  against  said  Carnley,  that,  on  the  21st  day  of  Septem- 
ber, 1853,  this  plaintiff  recovered  judgment  in  said  action 
against  Thomas  Carnley,  the  defendant  therein,  for  the  sum  of 
one  thousand  and  eleven  dollars  and  fifty-six  cents,  no  part 
whereof  has  been  paid. 

V.  [State  demand,  where  that  is  necessary,  as  in  paragraph 
V.  of  Form  No.  140,  or  state  execution  unsatisfied,  as  follows.] 

YI.  That  this  plaintiff  thereafter  caused  execution  to  be 
issued  on  said  judgment  against  Thomas  Carnley,  the  said 
defendant,  which  execution  has  been  returned  wholly  unsatis- 
fied, (s)  and  that  no  part  of  said  sum  has  been  paid. 

Wherefore,  &c. 


6.  On  a  Bond  given  to  obtain  Discharge  of  an  Attachment,  (t) 

No.  144.  (a) 

I.  That  before  and  at  the  several  times  hereinafter  men- 
tioned, the  plaintiffs  were  partners  in  business,  carrying  on 
their  business  in  the  city  of  New  York,  under  the  name  and 


ery  as  required  by  that  section.   Bow-  to  an  action  on  a  bond  given  under 

doin  1).  Coleman,  3  AbboW  Pr.  £.,  2  Revised  Statutes,  12,  §  55,  to  pro- 

431.  ,  cure  a  discbarge  of  an  attachment 

(«)  It  seems  that  where  execution  issued  against  a  non-resident  debtor, 

on  the  judgment  has  been  returned  under  the  provisions  of  the  act  rela- 

unsatisfled,  no  demand  is  necessary.  tive  to   absconding,  concealed,  and 

Bowdoin  v.  Coleman,  3  Abbotts'  Pr.  non-resident  debtors.     (2  Rev.  Stat., 

E.,  431.     And  that  neither  demand  3-14.)    It  may  easily  be  modified  to 

nor  execution  is  necessary  where  it  is  meet  the  case  of  an  attachment  issued 

averred  that  the  judgment  is  unpaid,  under  chapter  iv.  of  the  Code.    See 

see  Slack  «.  Heath,  1  Abbotts^  Pr.  JR.,  notes  to  preceding  forms. 
331.  (u)  The  form  of  complaint  above 

(t)  The  form  here  given  is  adapted  given  is  substantially  that  employed 
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firm  of  A.  B.  &  Co. ;  and  M.  N.  and  O.  P.,  hereinafter  men- 
tioned, were  also  partners  in  business,  and  carried  on  the 
same  in  the  city  of  Vera  Cruz,  in  Mexico,  under  the  name 
and  firm  of  N.  &  P. 

II.  That  the  said  M.  N.  and  O.  P.  being  indebted  to  these 
plaintiffs  as  hereinafter  particularly  stated,  these  plaintiffs,  on 
tl^e  day  of  185  ,  made  application  to  the 
Hon.  one  of  the  justices  of  this  court,  pursuant  to 
the  statute  in  such  case  made  and  provided,  for  an  attachment 
against  the  real  and  personal  estate  of  the  said  M.  N.  and 
O.  P.  as  non-resident  debtors  of  this  State. 

III.  That  said  application  was  in  writing,  and  was  duly 
verified  by  the  oath  of  one  of  the  plaintiffs,  and  stated  in 
substance  and  effect  that  the  said  M.  N.  and  O.  P.  were 
respectively  non-residents  of  this  State,  and  that  they  were 
indebted  to  these  plaintiffs  in  the  sum  of  dollars, 
over  and  above  all  discounts,  arising  upon  a  contract ;  and  the 
grounds  upon  which  such  application  was  made  were  also  duly 
verified  by  the  affidavit  of  two  disinterested  witnesses,  accord- 
ing to  the  statute  in  such  case  made  and  provided,  (v)  as  by 
the  said  application,  now  remaining  with  the  said  justice,  will 
on  reference  thereto  fully  appear. 

lY.  That  the  said  justice  did  thereupon  duly  issue  an 
attachment  against  the  estate,  real  and  personal,  of  the  said 
non-resident  debtors,  directed  to  the  sheriff  of  the  city  and 
county  of  New  York,  and  thereby  commanded  him  to  attach 
and  safely  keep  all  the  estate,  real  and  personal,  of  the  said 
non-resident  debtors  within  his  county  (except  such  articles 


in  Renard  v.  Hargous  (2  Buer,  540 ;  We  have  modified  it  in  some  partic- 

S.  C,  3  Kern.,  259),  in  which  case  ulars,  mentioning  in  notes   all  im- 

the  plaintiffs  finally  recovered  upon  portant  alterations  made,  with   the 

the  merits,  without,  so  far  as  appears  reasons  for  them, 

by  fhe  reports,  any  objection  being  (v)  2  Sen.  Stat.,  188,  §§  4,  6. 
made  to  the  form  of  their  complaint. 
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as  were  by  law  exempt  from  execution),  with  all  books  of 
account,  vouchers,  and  papers  relating  thereto;  and  did  also 
order  a  notice  thereof  to  be  published  according  to  the  statute 
in  such  case  made  and  provided,  as  by  the  said  attachment, 
and  the  order  for  publication  of  notice  thereof,  will,  on  refer- 
ence thereto,  fully  appear. 

V.  That  the  sheriff  of  the  city  and  county  of  New  York, 
to  whom  the  said  attachment  was  directed  and  delivered  as 
aforesaid,  did,  in  obedience  thereto,  attach  in  due  form  of  law 
certain  property  and  effects  of^  the  said  non-resident  debtors, 
within  his  county. 

VI.  That  thereupon  the  defendant  (w),  on  or  about  the  . 

day  of  185  ,  in  order  to  discharge  the  said 

attachment,  did  execute  to  these  plaintiffs,  and  deliver  to  the 
said  justice  for  the  use  of  these  plaintiffs,  his  bond,  under  his 
hand  and  seal,  bearing  date  on  the  last-mentioned  day,  of 
which  the  following  is  a  copy : 

Know  all  men  by  these  presents,  that  I,  Y.  Z.,  of  ,  am 
held  and  firmly  bound  unto  A.  B.  and  0.  D.  in  the  penal  sum 
of  dollars,  to  be  paid  to  the  said  A.  B.  and  C.  D.,  their 

executors,  administrators,  or  assigns,  for  which  payment  well 
and  truly  to  be  made,  I  bind  m.yself,  my  teirs,  executors,  ad- 
ministrators and  assigns. 

Sealed  with  my  seal,  dated  the  day  of 

185  , 

Whereas  a  warrant  of  attachment  has  been  issued,  on  the 
application  of  the  said  A.  B.  and  C.  D.,  against  M.  N".  and 


(w)    The  statute   contemplates   a  bond  was  given  by  a  single  obligor, 

bond  by  the  debtor  or  his  agent  with  apparently  the  agent  of  the  debtor. 

sureties  (2  Rev.  Stat.,  12,  §  55)  ;  but  We  have  not  thought  it  necessary  to 

in  the  actual  case  of  Renard  i).  Har-  deviate  from  the  precedent  before  us 

gous  (2  Duer,  540,  3  Kern.,  25&),  the  in  this  respect. 
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O.  P.  as  non-resident  debtors,^Now,  tlie  condition  of  this 
obligation  is  sucli  tliat  if  the  above  bonnden  Y.  Z.  stall  well 
and  truly  pay  to  the  said  A.  B.  and  C.  D.  the  amount  justly 
due  and  owing  by  the  said  M.  N.  and  O.  P.  at  the  time  when 
they  became  such  attaching  creditors,  on  account  of  the  debt 
claimed  by  them  in  their  application  for  said  attachment, 
with  interest  thereon ;  and  also,  in  the  event  of  its  appearing 
that  any  sum  of  money  was  due  at  that  time  from  the  said 
M.  N.  and  O.  P.  to  the  said  A.  B.  and  C.  D.,  if  the  said  M.  N. 
and  O.  P.  shall  pay  to  them  the  costs  and  disbursements 
incurred  in  obtaining  said  attachment  and  of  the  proceedings 
•  thereon,  then  this  obligation  to  be  void,  otherwise  to  remain 
in  full  force. 

Y.  Z.     (l.  s.) 
Sealed  and  delivered  in  presence  of,  &c. 


YII.  That  upon  presenting  the  said  bond  to  the  said  justice 
with  the  consent  of  the  plaintiffs'  attorney  endorsed  thereon, 
the  said  attachment  was  duly  discharged,  and  the  said  bond 
was  afterwards  delivered  over  to  these  plaintiffs',  who  are  now 
the  rightful  holders  and  owners  of  the  same,  and  entitled  to 
maintain  this  action  thereon. 

YIII.  That  on  or  about  the  day  of  185  , 

these  plaintiffs  caused  to  be  delivered  to  the  said  M.  N.  and 
O.  P.,  as  their  factors  and  agents,  ten  bales  of  twilled  cottons 
and  forty  bags  cocoa,  belonging  to  the  said  plaintiffs,  to  be 
sold  by  them,  and  the  proceeds  thereof,  after  deducting  the 
usual  charges  for  commissions  and  expenses,  accounted  for  and 
paid  over  to  the  said  plaintiffs. 

IX.  (X)  These  plaintiffs  further  state,  upon  information  and 


(x)  In  paragraphs  IX.  and  X.  we  gous,  giving  the  particulars  of  the 
have  departed  from  the  mode  of  sales  alleged  more  fully  and  in  detail 
pleading  adopted  in  Renard  i).  Har-      than  was  there  done.     In  an  action 
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belief,.tliat  on  the  day  of  185  ,  [or,  that  there- 

after and  before  the  day  of  185  ,  but  on  what 

particular  day  or  days  they  are  not  informed  and  cannot 
state,]  the  said  M.  N.  and  O.  P.  sold  the.  said  forty  bags  of 
cocoa  to  one  [or;  to  some  person  or  persons  to  these 

plaintiffs  unknown],  the  net  proceeds  whereof,  after  deduct- 
ing all  commissions  and  charges  thereon,  amounted  to  the  sum 
of  dollars,  which  sum  the  said  M.  N.  and  O.  P.  there- 

upon [or,  and  O.  P.,  on  the  ■  day  of  j  received. 

X.  These  plaintiffs  further  state,  upon  information  and 
belief,  that  on  the  day  of  186  ,  [or,  that 
thereafter,  &c.,  contmue  as  in  paragraph  IX.,  supra],  the  said  . 
M.  N.  and  O.  P.  sold  the  said  ten  bales  of  twilled  cottons  to 
one  [w,  to  some,  &c.,  continue  as  in  paragraph  IX., 
supra],  the  net  proceeds  whereof  after,  &c.  [contimK  as  in 
pa/ragraph  IX.,  supra,  to  the  end]. 

XI.  (y)  And  these  plaintiffs  further  state,  that  on  the  last 
mentioned  day  [or,  on  the  day  of  185  ,]  these 
plaintiffs  thereupon  duly  demanded  payment  of  the  said  sums 


directly  against  the  factor  an  aver-  We  have  averred  the  sale  and  col- 
ment  that  a  sale  was  made,  though  lection  of  proceeds  upon  information 
couched  in  much  more  general  Ian-  and  belief,  which  will  usually  be  the 
guage  than  that  adopted  above,  would  proper  mode,  instead  of  stating  them 
be  sufficient,  as  see  Farms  No.  47  as  within  plaintiff 's  actual  knowledge, 
and  48,  ante,  the  subject  matter  of  as  was  done  in  Renard  «.  Hargous. 
the  averment  being  within  the  fac-  (y)  The  averment  in  paragraph  XI. 
tor's  knowledge.  But  in  the  present  was  not  contained  in  the  complaint 
case  the  action  is  against  the  surety ;  in  Kenard  v.  Hargous ;  but  we  con- 
and  although  averments  sufficient  to  sider  that  the  defendant's  principals 
charge  the  principal  are  also  sufficient  being  foreign  factors,  an  averment 
to  fix  the  liability  of  the  surety,  yet,  either  of  a  demand,  or  of  instructions 
to  enaile  the  surety  to  answer  as  to  to  remit,  or  at  least  of  a  previous 
the  sale,  we  conceive  that  he  is  enti-  course  of  dealing  from  which  an  in- 
tied  to  have  furnished  him  in  the  struotion  to  remit  can  be  inferred,  is 
complaint  such  convenient  details  as  necessary.     See  authorities  cited  76, 


the  plaintiff  may  be  able  to  supply.     '  ante,  note  (i). 
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from  the  said  M.  N.  and  O.  P. ;  but  no  part  of  them  has  been 
paid, 

Xn.  That  at  the  time  of  executing  the  aforesaid  bond,  the 
said  plaintiffs  were  attaching  creditors  of  the  said  M.  N.  and 
O.  P.,  according  to  the  statute  in  such  case  made  and  pro- 
Tided :  and  that  the  amount  above  specified  was  then  justly 
due  and  owing  by  the  said  M.  N.  and  O.  P.  to  these  plaintiffs ; 
and  that  the  indebtedness  hereinbefore  mentioned  is  the  same 
as  that  which  was  sworn  to  by  these  plaintiffs  at  the  time  of 
issuing  the  above-mentioned  attachment. 

XIII.  That  these  plaintiffs  have  incurred  costs  and  dis- 
bursements therein  amounting  to  dollars,  no  part  of 
which  has  been  paid,  of  which  the  defendant  had  notice  ;  and. 
that  the  defendant,  by  virtue  of  the  bond  aforesaid,  became 
and  is  liable  to  pay  to  these  plaintiffs  the  amount  due  and 
owing  to  them  from  the  said  M.  N.  and  O.  P.,  as  aforesaid, 
together  with  the  said  costs  and  disbursements. 

Wherefore,  &c. 


6.     On  an  Undertaking  for  Costs  of  Appeal,  (z) 

No.  145. 

I.  That  on  the  fifteenth  day  of  May,  1849,  judgment  was 
rendered,  at  a  general  term  of  this  court  [or,  of  the 
Court],  in  favor  of  the  above-named  plaintiffs,  against  one 
Robert  Anderson,  for  the  sum  of  one  hundred  and  forty-nine 
dollars  and  ninety-eight  cents ;  and  that  on  the  first  day  of 
February,  1850,  the  said  Eobert  Anderson  appealed  to  the 
Court  of  Appeals  from  the  said  judgment,  and  that  upon  said 


{z)  As  to  the  liability  of  the  sure-      an  action,  see  Mills  «.  Forbes,  12 
ties  upon  an  undertaking  for  costs  on      How.  Pr.  E.,  466. 
appeal,  given  by  executors  defending 
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appeal,  the  said  Joseph  Husson  and  Daniel  N.  Dugan  made 
and  filed  with  the  clerk  of  this  court,  for  the  use  of  these 
plaintiffs,  their  written  undertaking,  of  which  the  following 
is  a  copy : 


EoBEET    AnDEKSON 

against 

"William  "Watson,  James  P.  De0m- 
MOND,  "William  F.  Johnson. 


The  plaintiff  appeals  to  the  Court  of  Appeals,  from  the 
final  judgment  of  nonsuit  made  by  the  Superior  Court  of  the 
City  of  New  York,  at  a  General  Term  thereof,  which  judg- 
ment was  for  costs  only  to  one  hundred  and  forty-nine  dollars 
and  ninety-eight  cents,  and  entered  and  docketed  the  fifteenth 
day  of  May,  1849,  in  the  city  and  county  of  ISTew  York ;  now 
we,  the  subscribers,  hereby  undertake,  that  if  the  judgment 
appealed  from  or  any  part  thereof  be  afiirmed,  the  appellant 
will  pay  the  amount  directed  to  be  paid  by  the  judgment,  or 
the  part  of  such  amount  as  to  which  the  judgment  shall  be 
afliirmed,  if  it  be  affirmed  only  in  part,  and  all  damages  which 
shall  be  awarded  against  the  appellant  upon  the  appeal,  and 
that  the  appellant  will  pay  all  costs  and  damages  which  may 
be  awarded  against  him  on  the  appeal,  not  exceeding  two 
hundred  and  fifty  dollars. 

New  York,  Feb.  1st,  1850. 

(Signed)  JOSEPH  HUSSON, 

(Signed)  DANL.  N.  DUGAN.  (a) 


(a)  Section  341  provides  that  an 
undertaking  upon  an  appeal  to  the 
Court  of  Appeals  shall  be  of  no  effect 


unless  <acknowledged,  &c.  This  is 
undoubtedly  for  the  benefit  of  the 
respondent,  and  not  necessary  to  be 
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n.  And  these  plaintiffs  further  show,  that  by  an  order  of 
the  said  Court  of  Appeals,  made  on  the  25th  day  of  February, 
18.50,  the  judgment  appealed  from  was  in  all  respects 
affirmed,  (b)  and  the  sum  of  dollars  costs  and  damages 

on  the  appeal  awarded  against  the  appellant,  but  that  no  part 
of  the  same  has  been  paid,  (c) 

Wherefore,  &c. 


I.  That  on  the 


YIII.     Bonds,  (d) 
1.   On  a  Money  Bond,  (e) 

No.  146. 

day  of  185  ,  at 


the  defendant  made  his  bond  {or,  the  defendants  made  their 


averred  in  an  action  against  the  sure- 
ties where  the  complaint  shows  that 
the  appeal  was  had. 

(5)  An  order  merely  dismissing  the 
appeal  is  not  an  affirmance  of  the 
judgment.  Watson  v.  Husson,  1 
Buer,  24:2. 

(c)  See  Form  No.  143,  Tiote  («), 
ante. 

(d)  Actions  upon  official  bonds  are 
in  general  to  be  prosecuted  in  the 
name  of  the  obligee  named  in  the 
bond,  and  not  in  the  name  of  party 
beneficially  interested  in  the  recovery. 
These  actions  are  held  to  come  with- 
in the  exception  created  by  section 
113  of  the  Code,  to  the  general  rule 
prescribed  in  section  111,  that  actions 
shall  be  brought  in  the  name  of  the 
real  party  in  interest. 


Thus,  where  a  bond  of  a  trustee 
and  his  surety  was  given  to  "the 
people  of  the  State  of  New  York," 
for  the  benefit  of  those  interested  in 
the  trust  estate,  Seld,  that  an  action 
on  the  bond  was  properly  brought  in 
the  name  of  the  people,  they  being 
"  trustees  of  an  express  trust,"  within 
the  meaning  of  section  113  of  the 
Code.  The  People  v.  Norton,  5  Seld., 
176 ;  and  see  Bos  v.  Seaman,  2  Code 
R,l. 

So  an  action  prosecuted  under  the 
Laws  of  1830,  ch.  320,  §  23  (2  JSev. 
Stat.,  116,  §  19),  upon  an  adminis- 
tration bond,  made  to  the  people  of 
the  State,  under  the  provisions  of  the 
Revised  Statutes,  should  be  brought 
in  the  name  of  the  People  (The  Peo- 
ple V.  Banker,  8  Eow.,  258),  or  in  the 
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joint,  or^  joint  and  several,  bond,  or,  the  defendant  and  one 
M.  N.  made  their  several  bond]  in  writing,  under  his  hand  and 


name  of  the  People  on  the  relation 
of  the  party  for  whose  benefit  the 
recovery  is  to  be  had.  The  People 
on  Tel.  Demarest  «.  Laws,  4  Aiboits' 
Pr.  R,  292,  affirming  S.  C,  3  lb., 
450.  A  bond  of  this  description  is  a 
contract  with  the  people,  and  although 
the  moving  party  is  authorized  to 
institute  a  suit  upon  it, — the  statute 
(Laws  0/1830,  ch.,  320,  §  23  ;  2  JBeii. 
Stat.,  Uh  ed.,  300,  §  19)  authorizing 
the  surrogate  to  "cause  the  bond  to 
be  prosecuted," — the  bond  is  still 
held  by  the  people  or  their  officers 
for  the  benefit  not  only  of  the  pro- 
movent  in  the  suit,  but  of  all  others 
who  may  have  similar  claims  to  en- 
force. 

Where,  however,  after  decree  by 
the  surrogate  for  the  payment  of 
money  by  an  administrator,  a  certifi- 
cate pursuant  to  section  63  of  Laws 
of  1837,  ch.  460,  is  made  by  the  sur- 
rogate and  filed  and  docketed  as  pre- 
scribed, and  execution  issued  and 
returned  unsatisfied,  the  surrogate 
makes  an  order,  pursuant  to  section 
65  of  the  same  act  (2  Ben.  Stat.,  4 
ed.,  421,  §  18),  assigning  the  bond  to 
the  person  in  whose  favor  the  decree 
was  made  to  be  prosecuted,  and  such 
creditor  is  the  real  and  only  party  in 
interest  and  should  sue  in  his  own 
name.  It  would  be  useless  to  sue  in 
the  name  of  the  people  on  the  rela- 
tion of  such  creditor.  And  an  order 
of  the  surrogate,  directing  the  prose- 


cution of  an  administration  bond, 
and  declaring  it  assigned  for  the  pur- 
pose of  being  prosecuted,  is  the  mode 
of  assignment  contemplated  by  the 
statute.  The  surrogate  not  being  a 
party  to  the  bond  cannot  assign  it  as 
obligee.  Baggott  v.  Boulger,  2  Duer, 
160. 

So  an  action  upon  the  official  bond 
given,  pursuant  to  1  Revised  Statutes, 
3  ed  ,  531,  §  84,  by  a  town  superin- 
tendent of  common  schools,  to  the 
supervisor  of  his  town,  must  be 
brought  in  the  name  of  the  super- 
visor to  whom  the  same  was  given, 
or  of  his  successor  in  office.  It  can- 
not be  brought  in  the  name  of  a 
subsequent  town  superintendent  of 
schools,  although  he  is  the  proper 
person  to  reeeive  the  moneys  col- 
lected. Fuller  V.  FuUerton,  14  Barb., 
59. 

So,  also,  an  action  upon  a  bond 
given  by  a  constable  of  the  city  of 
New  York,  to  the  Mayor,  &c.,  of  the 
city  (pursuant  to  2  Revised  Laws  of 
1813,  397,  §  147),  is  properly  brought 
in  the  name  of  the  Mayor,  &c.,  and 
not  in  that  of  the  party  aggrieved ; 
the  Mayor  being,  in  such  case,  "a 
person  expressly  authorized  by  stat- 
ute "  within  the  meaning  of  section 
113.  The  Mayor,  &c.,  of  New  York 
•w.  Doody,  4  Abbotts'  Pr.  P.,  127. 

(e)  This  complaint  is  only  appro- 
priate for  a  bond  conditioned  for  the 
payment  of  money  only.     Where  the 
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seal  lor,  their,  &c.J,  and  delivered  it  to  this  plaintiff,  of  which 
the  following  is  a  copy.     [Copy  of  the  land.] 

n.  That  there  is  now  due  to  this  plaintiff  thereon,  from 
the  defendant,  (f)  the  sum  of  dollars,  with  interest 

thereon  from,  &c. 

Wherefore,  &c. 


2.  On  a  Bond  given  to  seeure  a  stay  of  proceedings,— for 
MefoT-mation  of  a  Mistake  in  it,  a/nd  Judgment  vpon  it  as 
Reformed,  (g) 

No.  147. 

I.  That  on  the  twenty-second  day  of  November,  1855, 
these  plaintiffs  recovered  a  judgment  against  one  M.  N.  in  the 
Supreme  Court  of  this  State,  in  and  for  the  County  of  Kings, 


bond  is  on  any  other  condition,  it 
would  seem  that  it  is  not  to  be  con- 
sidered as  an  instrument  for  the  pay- 
ment of  money  only,  within  the 
meaning  of  section  162  ;  and  in  such 
case  the  breach  of  the  condition 
should  be  specially  pleaded.  See 
Lord  V.  Chesebrough,  4  Sandf.,  696; 
Alder  v.  Bloomingdale,  1  Buer,  601 ; 
Quin  v.  Tilton,  2  Ih.,  648.  And 
where  the  bond  is  conditioned  upon 
the  performance  of  a  written  agree- 
ment, the  complaint  should  aver  the 
specific  breach  in  the  same  way  as 
the  breach  would  be  pleaded  in  an 
action  upon  the  agreement  for  dam- 
ages. See  2  Rev.  Stat,  Zd  ed.,  378, 
§  6 ;  Gale  v.  O'Bryan,  12  Johm.,  216 ; 
S.  C,  13  II.,  189 ;  Van  Schaick  v. 


Winne,  16  Barl.,  89 ;  The  People  «. 
Russell,  4  Wend.,  570;  The  People 
v.  Brush,  6  Ih.,  464 ;  Reed  c.  Drake, 
7  Ih.,  345. 

(/)  See  Form  No.  77,  note  (a), 
ante,  119. 

iff)  Both  legal  and  equitable  relief, 
if  not  inconsistent,  may  now  be 
sought  in  one  action.  Getty  v.  The 
Hudson  River  Railroad  Company,  6 
Row.  Pr.  S.,  269 ;  Gooding  v.  McAl- 
lister, 9  J5.,  123  ;  Spier  ».  Robinson, 
9  Ih.,  325;  Mott  v.  Dunn,  10  Ih., 
225;  Jeroliman  ■».  Cohen,  1  Buer, 
629 ;  Lee  v.  Partridge,  2  lb.,  463 ; 
Rodgers  v.  Rodgers,  11  Barh.,  595 ; 
Gaboon  v.  The  Bank  of  Utica,  8  Seld., 
486 ;  reversing  S.  C,  7  Bow.  Pr.  B., 
401  and  134  (see  the  complaint  in  this 
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for  the  sum  of  dollars,  in  an  action  wherein  these 

plaintiffs  were  plaintiffs  and  said  M.  IsT.  was  defendant,  (h) 

n.  That  on  the  tenth  day  of  November,  1856,  pending 
the  proceedings  of  these  plaintiffs,  supplementary  to  said 
judgment,  to  collect  the  same  from  said  M.  N.,  he,  the  said 
M.  N.,  moved  said  court  to  have  the  same  satisfied  of  record. 

III.  That  thereupon  and  at  the  request  of  said  M.  N,  the 
plaintiffs,  by  their  attorneys,  stipulated  with  him  that  if  he 
would  give  them  security  for  the  payment  of  said  judgment, 
to  wit,  the  bond  of  some  third  party,  conditioned  for  the  pay- 
ment by  M.  IS".,  upon  demand,  if  his  said  niotion  was  denied, 
of  the  amount  due  on  said  judgment,  they  would  stay  such 
proceedings  to  collect  the  judgment  until  the  determination 
of  the  court  upon  such  motion. 

IV.  That  in  pursuance  of  such  stipulation  said  M.  N. 
thereupon  caused  to  be  drawn  a  bond,  in  the  words  and 
figures  hereinafter  set  forth,  which  he  represented  to  the 
plaintiffs  that  he  intended  to  have  executed  by  one  0.  P.,  in 
the  body  thereof  named  as  the  obligor  therein. 

V.  That  on  the  day  limited  by  said  stipulation  for  the 
delivery  of  said  bond,  said  M.  l!i.  represented  to  the  plaintiffs 
that  said  O.  P.  was  out  of  town,  and  that  access  could  not  be 
had  to  him  to  obtain  the  execution  by  him  of  said  bond,  and 
the  said  M.  N.  thereupon  offered  to  procure  such  a  bond  to 
be  executed  by  the  defendant,  Y.  Z.,  instead  of  by  said  0.  P., 
which  these  plaintiffs  thereupon  consented  to  receive. 

VI.  That  on  or  about  the  tenth  day  of  November,  1856, 
in  consideration  of  the  premises  and  of  the  stipulation  of 
these  plaintiffs  to  stay  proceedings  as  aforesaid,  the  defendant, 
Y.  Z.,  at  the  city  of  New  York,  executed  and  delivered  to 


case,  No.  44,  ante,  69) ;  and  see  Lin-      complaint  presents  but  one  cause  of 
den  0.  Hepburn,  3  Sand/.,  668,  and      action.     See  the  cases  aboTe  cited. 
Haire  v.  Baker,  1  SeU.,  357.     This  (A)   For  the  Forms  for  pleading 

judgments,  see  Section  XL,  post. 
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these  plaintiffs  Ms  bond  in  writing,  under  his  hand  and  seal, 
of  which  the  following  is  a  copy.  {Cojpyof  the  honcl,  with 
name  of  0.  P.  in  the  title,  hut  sigtied  by  Y.  Z.,  the  defendant. 

VII.  That  the  striking  out  of  the  name  of  said  0.  P.  from 
the  bond  as  prepared  for  execution,  and  the  insertion  instead 
thereof  of  the  name  of  said  Y.  Z.  were  accidentally  omitted, 
by  mistake  of  the  parties  to  said  bond,  and  that  the  name  of 
said  O.  P.  remained  therein  contrary  to  their  intention. 

YIII.  That  thereupon  the  plaintiffs  stayed  proceedings,  as 
agreed,  until  the  determination  of  the  court  upon  said  motion. 

IX.  That  thereafter  the  determination  of  said  court  was 
duly  made,  that  the  said  motion  be  denied,  and  that  the  whole 
amount  of  said  judgment  was  still  due  and  owing  to  the 
plaintiffs  from  the  said  M.  l^T. 

X.  That  on  the  day  of  185  ,  payment  of 
the  amount  due  on  said  judgment  was  duly  demanded  of  said 
M.  N. ;  but  no  part  thereof  has  been  paid,  and  there  is  now 
justly  due  to  these  plaintiffs  from  said  M.  N.  thereon  the  sum 
of  .  dollars,  with  interest  from  said  22d  of  November, 
1855,  of  all  which  the  defendant  had  due  notice,  (i) 

XI.  That  thereafter  and  on  or  about  the  day  of 

185  ,  said  bond  was  duly  presented  to  said  Y.  Z. 
and  payment  thereof  demanded  ;  (j)  but  no  part  tliereof  has 
been  paid,  and  the  defendant  is  now  justly  indebted  to  these 
plaintiffs  thereon  in  the  sum  of  dollars,  with  interest 

from  the  22d  of  November,  1855. 

Wherefore  these  plaintifls  demand  judgment  that  said 
bond  be  reformed  by  striking  out  therefrom  the  name  of  said 


(i)  It  was  held   in  Colchester  ».  (j)  As  to  necessity  of  demand  on 

Brooks  (7  Q.  B.,  339 ;  S.  C,  53  Eng.  the  principal  and  notice  to  the  obli- 

Com.  L.  B;  339),  that  where  notice  gor,  and  demand  on  him,  to  fix  his 

is    material    an    averment  of   facts  liability,  see  Form  JS'o.  136,  note  (I), 

"which  defendants  well  knew,"  is  ante,  198. 
not  suf&cient. 
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O.  P.,  and  inserting  in  the  place  thereof  the  name  of  the 
defendant,  T.  Z.,  as  the  obligor  therein,  and  that  the  said 
defendant  pay  to  these  plaintiffs  the  sum  of  four  hundred  and 
twenty-six  dollars  and  sixty-one  cents,  with  interest  from  the 
22d  day  of  November,  1855,  together  with,  &c. 


3.  On  a  Bond  for  Rent  /  against  Prvampal  and  Sv/reties. 

No.  148. 

SuPEEioE  Court  of  the  City  of  New  York. 


The  Mayok,  Aldeemku,  and  Common- 
alty OF  THE  CriY  OF  NeW  YoKK, 

Plaintiffs, 
against 

Philip    Mabie,    Simeon    Fitch    and 
William  Fitch, 

Defendants. 


The  complaint  of  the  plaintiffs  shows  to  this  court : 
I.  That  they  were  at  and  before  the  time  next  hereinafter 
mentioned,  possessed  of  certain  issues  and  profits  arising  and 
accruing  from  certain  wharves  in  the  city  of  New  York,  here- 
inafter mentioned,  viz. :  the  right  to  collect  wharfage  from 
such  vessels  as  should  lie  against  or  touch  at  the  said  wharves, 
and  being  so  possessed,  they,  the  said  plaintiffs,  on  the  29th 
day  of  April,  1850,  by  a  certain  instrument  in  writing,  bear- 
ing date  on  that  day,  and  one  part  whereof  was  duly  executed 
under  the  common  seal  of  the  city  of  New  York,  and  the  other 
part  whereof  was  duly  executed  under  the  hand  and  seal  of 
the  defendant,  Philip  Mabie,  demised  and  leased  to  the  said 
Philip  Mabie,  in  consideration  of  certain  rents  and  covenants 
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therein  reserved  and  contained,  the  right  to  levy  and  collect 
to  his,  the  said  Philip  Mabie's,  own  use,  all  the  vphart'age  which 
should  or  might  arise,  accrue,  or  become  due  between  the  1st 
day  of  May,  1850,  and  the  1st  day  of  May,  1851,  from  the  use 
or  occupation  by  vessels  of  more  than  five  tons  burden,  of  any 
of  the  wharves  belonging  to  the  said  parties  of  the  first  part, 
the  said  the  Mayor,  Aldermen,  and  Commonalty  of  the  city  of 
JS'ew  York,  from  and  including  the  easterly  side  and  end  of  the 
middle  pier  at  Coenties  slip,  or  Pier  No.  7,  to  and  including 
the  westerly  half  of  Pier  Xo.  8,  or  the  pier  on  the  easterly  side 
of  Coenties  slip,  together  with  the  bulkhead  between  said 
piers,  and  which  were  known  as  "  District  No.  5  of  Public 
Docks  and  Slips,"  except  certain  docks,  slips,  wharves,  piers, 
and  places  therein  mentioned  and  excepted.  And  the  sai'd 
plaintiffs,  the  Mayor,  Aldermen,  and  Commonalty  of  the  city 
of  New  York,  further  thereby  authorized  the  said  Philip 
Mabie  to  demand  and  receive  all  lawful  sums  of  money  due 
for  wharfage  thereon. 

II.  And  the  said  Philip  Mabie  on  his  part  covenanted  to 
pay  to  the  said  the  Mayor,  Aldermen,  and  Commonalty  of  the 
city  of  New  York,  the  sum  of  five  thousand  five  hundred  dol- 
lars, in  four  equal  quarterly  payments,  on  the  first  days  of 
August,  November,  February  and  May  next  thereafter. 

III.  That  the  said  Philip  M^bie,  on  the  said. day,  in  order 
to  secure  the  payment  of  the  said  rent,  in  and  by  the  said 
lease  agreed  to  be  paid,  duly  executed,  together  with  the 
defendants  Simeon  Fitch  and  William  Fitch,  under  their 
respective  hands  and  seals,  a  joint  andseveral  bond,  in  the  pen- 
alty of  eleven  thousand  dollars,  conditioned  for  the  payment 
of  the  rents  in  said  lease  reserved  unto  the  said  the  Mayor, 
Aldermen,  and  Commonalty  of  the  city  of  New  York,  at  the 
times  at  which  they  should  respectively  fall  due. 

IV.  That  the  said  Philip  Mabie  entered  upon  the  said  prem- 
ises, and  collected  and  retained  for  his  own  use  and  benefit 
and  behoof,  of  the  wharfage  thereof,  under  and  in  pursuance 
of  the  said  lease  for  the  full  term  thereof,  but  has  neglected 

15 
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and  failed  to  pay  the  full  amount  due  to  the  said  the  J^Iayor, 
Aldermen,  and  Commonalty  of  the  City  of  New  York,  under 
the  said  lease,  but  that  there  is  still  due  and  unpaid  for  rent 
thereon,  from  the  said  Philip  Mabie,  the  sum  of  four  thousand 
four  hundred  and  twenty-five  dollars,  with  interest  upon  the 
sum  of  three  hundred  dollars  from  the  first  day  of  Aiigust, 
1850,  upon  the  sum  of  thirteen  hundred  and  seventy-five  dol- 
lars from  the  first  day  of  November,  1850,  upon  the  sum  of 
thirteen  hundred  and  seventy-five  dollars  from  the  first  day  of 
February,  1851,  and  upon  the  sum  of  thirteen  hundred  and 
seventy-five  dollars  from  the  first  day  of  May,  1851. 

[State  the  demand  on  'principal,  notice  to  surety,  a/nd  de- 
mand on  surety,  where  these  facts  are  necessary.  (k)J 

■  Wherefore  these  plaintiffs  demand  judgment  against  the 
said  Philip  Mabie,  as  principal,  and  Simeon  Fitch  and  William 
Fitch,  as  sureties  on  the  said  bond,  for  the  said  sum  of  four 
thousand  four  hundred  and  twenty-five  dollars,  together  with 
interest  on  the  sum  of  three  hundred  dollars  from  the  first  day 
of  August,  1850 ;  upon  thirteen  hundred  and  seventy-five  dol- 
lars, from  the  first  day  of  Novemljer,  1 850  ;  upon  thirteen  hun- 
dred and  seventy-five  dollars,  from  the  first  day  of  February, 
1851 ;  and  upon  thirteen  hundred  and  seventy-five  dollars, 
from  the  first  day  of  May,  1851,  together  with,  &c. 

This  is  the  complaint  in  The  Mayor,  &c.,  v.  Mabie,  3  Kern., 
151,  and  see  S.  C,  2  Duer,  401. 


4.    On  a  Bond  for  the  faithful  Accounting  of  a/n  Agent. 

No.  149. 

I.  That  on  the  day  of  ■  ,  185  ,  at  ,  it  was 

mutually  agreed  between  this  plaintiiF  and  one  M.  N.,  that  the 
said  M.  N.  should  canvass  the  cities  of  New  York  and  Brooklyn 

Qc)    See   Form  No.  136,  note  (J),  ante. 
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' 1 ~~ ' 

'  Bond  for  the  faithful  accounting  of  an  agent. 

for  subscribers  to  certain  books  then  in  course  of  publication  in 
numbers  by  this  plaintiff,  and  had  for  sale  by  liim  to  subscri- 
bers, [or,  for  subscribers  to  the  ,  a  magazine  or  periodical 
then  published  by  this  plaintiff]  ;  that  the  said  M.  IST.  should 
collect  for  account  of  this  plaintiff  the  moneys  which  should 
grow  due  upon  the  subscriptions  procured  by  him ;  that  this 
plaintiff  should  pay  to  said  M.  N.  dollars  upon  each 
order  or  subscription  obtained  by  him,  the  same  to  be  payable 
whenever  six  numbers  of  the  work  subscribed  for  should  have 
been  paid  for  [or,  whenever  one  year's  subscription  to  the  said 
should  have  been  paid]  by  the  subscriber  thereof; 
and  that  the  said  M.  N.  should  faithfully  account  to  this 
plaintiff  for  all  books  and  parts  of  books  intrusted  to  him,  and 
should  faithfully  pay  over  to  this  plaintiff  all  the  money  that 
he  should  from  time  to  time  collect  under  the  authority  given 
him  by  the  said  agreement,  exceeding  his  commission  of 
dollars  for  each  order  or  subscription. 

II.  That  then  and  there  [or,  on  the  day  of  , 
185  ,  at  ,]  the  defendant  made  and  delivered  to  this 
plaintiff  his  bond  under  his  hand  and  seal,  and  thereby  bound 
himself  in  the  penal  sum  of  dollars  to  this  plaintiff,  the 
condition  of  which  bond  was,  that  if  the  said  M.  N.  should 
faithfully  render  up,  account  for,  to  this  plaintiff  all  books  and 
parts  of  books  and  other  publications  and  specimens,  and  all 
sums  of  money,  evidences  of  debt  and  things  in  action  which 
should  be  intrusted  to  him  by  or  on  behalf  of  this  plaintiff,  or 
by  or  on  behalf  of  others  to  the  use  of  this  plaintiff  in  the  course 
of  the  employment  of  said  M.  N.  as  a  canvasser  as  aforesaid, 
up  to  and  not  exceeding  the  amount  of  dollars  at  any 
one  time,  then  said  bond  should  be  void,  otherwise  it  should 
be  of  full  force  and  effect. 

III.  And  this  plaintiff"  further  shows  upon  information  and 
belief,  that  this  plaintiff  did  thereafter  intrust  and  deliver  to 
said  M.  N  in  the  course  of  his  employment  under  the  agree- 
ment aforesaid,  certain  books  and  parts  of  books  of  the  value 
Qf  dollars,  for  which  he  has  failed  to  account  to  this 
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plaintiff  [or,  upon  information  and  belief,  that  thereafter  said 
M.  ]Sr.  did  collect  and  receive  divers  sums  of  money  in  the 
course  of  his  employment  under  the  agreement  aforesaid,  ex- 


ceeding'his  commissions,  to  wit,  the  amount  of 


dollars, 


which  sums  he  failed  to  render  up,  account  for,  or  pay  over  to 
this  plaintiff].  (1) 

lY.  That  on  the  day  of  ,  185  ,  at  , 

the  said  M.  N.  was  duly  requested  (m)  to  account  to  this  plain- 
tiff for  said  books  and  parts  of  books,  [or,  to  account  for  and 
pay  over  to  this  plaintiff  such  sums],  but  be  has  not  done  so,  of 
which  this  plaintiff  gave  due  notice  (n)  to  the  defendant,  and 
thereupon  demanded  payment  from  liim  of  the  said  sum  of 
dollars,  according  to  the  terms  of  said  bond,  (o)  but 
the  same  has  not  been  paid  nor  any  part  thereof,  and  the 
defendant  is  now  justly  indebted  to  this  plaintiff  thereon  in  the 
sum  of,  &c. 

Wherefore,  &c. 


(T)  Where  the  agreement  set  forth 
in  the  declaration  was  to  sell  for  not 
less  than  a  certain  sum,  and  to  ac- 
count for  the  proceeds,  and  the  de- 
claration averred  a  refusal  to  account, 
but  did  not  aver  any  sale,  it  was  held 
bad.     Wolfe  v.  Luyster,  1  Mall,  146. 

(m)  When  the  relation  of  iwo  facts 
in  the  sequence  of  time  is  material, 
it  is  generally  sufficient  to  aver  the 
one  event  as  after  the  other.  Martin 
V.  Kanouse,  2  Abbotts'  Pr.  R,  330 ; 
and  see  Brown  «.  Harmon,  21  Barb., 
508. 

(n)  See  note  (i),  supra. 


(o)  As  to  when  the  allegations  of 
demand  on  the  principal,  notice  to  the 
surety,  and  demand  on  the  surety 
are  necessary,  see  Form  No.  135,  note 
{T),  ante.  No  demand  is  necessary  in 
an  action  against  an  agent,  other  than 
a  foreign  factor  or  an  attorney  at  law, 
to  recover  money  collected  but  not 
paid  over.  Lillu  v.  Hoyt,  5  Hill,  395 ; 
Hickok  V.  Hickok,  13  Barb.,  632. 
But  request  is  a  condition  precedent 
in  bond  to  account  on  request.  Davis 
V.  Gary,  15  Q.  B.,  418  ;  S.  C,  69  Eng. 
Com.  L.  B.,  416. 
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Leave  to  sue  need  not  be  avei-red. 


SECTION   XI. 


Complaints  in  actions  on  Judgments. 


1.  On  a  judgment  of  a  court  of  genera!  jurisdiction. 

2.  On  tlie  same,  by  an  assignee. 

3.  On  a  judgment  of  a  justice  of  tte  peace. 


1.   On  a  Judgment  of  a  Court  of  Oeneral  Jurisdiction. 
No.  150. 

I.  That  [more  tban  five  years  before  the  commencement  of 
this  action  (p),  and]  on  the  day  of  ]  85  ,  this 

plaintiff  recovered  a  judgment  against  the  defendant,  in  the 
Court,  for  the  sura  of  dollars,  in  an  action 

wherein  this  plaintiff  was  plaintiff  [or,  defendant]  and  the 
defendant  was  defendant  [or,  plaintiff] ;  that  the  same  has 


{p)  It  has  been  held  that  the 
obtaining  of  leave  of  court  to  sue, 
where  that  is  necessary  (see  Code, 
§  71),  need  not  be  alleged  in  pleading, 
and  that  the  proper  remedy  for  the 
defendant  who  is  sued  without  leave, 
where  it  is  requisite,  is  by  motion 
only.  Kings'  Sp.  T,  1857,  Finch  v. 
Carpenter,  5  AUotts'  Pr.  i?.,  225 ; 
and  see  Burrough  v.  Hull,  cited  in 
VoorUes'  Code,  §  71,  note  (d).  But 
compare  the  reasoning  in  the  follow- 
ing cases.  Thurman  v.  Stevens,  2 
Duer,  609  ;  Le  Roy  v.  Shaw,  2  lb , 
626 ;  Williams  v.  The  Insurance  Com- 


pany of  North  America,  9  Mow.  Pr. 
R,  365 ;  cited  in  note  (e),  ante,  80. 
The  words  in  brackets  are  only  neces- 
sary if  the  opposite  view  is  taken. 
In  such  case  they  should  be  omitted 
where  the  action  has  been  brought 
within  five  years  upon  leave,  and  add 
after  stating  the  judgment, — 
II.  That  on  the  day  of 

185  ,  at  ,  for  good  cause  shown 

and  on  due  notice  to  the  defendants, 
an  order  was  duly  made  granting 
leave  of  the  court  to  this  -plaintiff  to 
brins  his  action  thereon. 
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not  been  paid,  nor  any  part  thereof,  (q)  [except,  &c.],  but  the 
defendant  is  now  justly  indebted  to  this  plaintiff  thereon  in 
the  sum  of  dollars,  with  interest  from,  &c. 

Wherefore,  &c. 


2.  On  the  same,  hy  an  Assignee,  (r) 
No.  151. 

I.  That  on  the  day  of  185  ,  one  M.  N. 
recovered  a  judgment  against  the  defendant,  in  the 

Court,  for  the  sum  of  dollars,  in  an  action  wherein 

the  said  M.  N.  was  plaintiff  and  the  defendant  was  defendant 
\or  otherwise  as  the  case  was]. 

II.  That  on  the  day  of  185  ,  at  , 
said  M.  N.  duly  assigned  (s)  said  judgment  to  this  plaintiff,  of 
which  the  defendant  had  due  notice,  but  the  same  has  not 
been  paid,  nor  any  part  thereof  (t)  [except,  &c.],  and  the 
defendant  is  now  justly  indebted  to  this  plaintiff  thereon  in 
the  sum  of                    dollars,  with  interest  from,  &c. 

Wherefore,  &c. 


(q)  An  averment  that  the  judg- 
ment was  unreversed  a,nd  unsatisfied 
has  been  usual,  but  it  has  been  held 
to  be  unnecessary.    1  Ghiit,  Fl,  321. 

(r)  Section  71  of  the  Code, — pro- 
viding that  no  action  shall  be  brought 
upon  a  judgment,  &c.,  tetween  the 
same  parties,  vrithout  leave  of  the 
court, — does  not  prohibit  a  ionaJMe 
assignee  of  a  judgment  from  bringing 
an  action  upon  at  without  first  obtain- 


ing leave  of  the  court.  TufTts  «. 
Braisted,  1  AUotW  Pr.  S.,  83; 
McButt  V.  Hirsch,  4  lb.,  441. 

See  a  complaint  by  an  administra- 
tor vrith  the  will  annexed  of  a  de- 
ceased judgment  creditor  who  was 
resident  of  a  foreign  state,  in  Wheeler 
V.  Dakin,  12  ffow.  Pr.  R.,  587. 

(s)  See  Form  No.  58,  note  (p), 
ante,  90. 

(i)  See  note  (q),  supra. 
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3.    On  a  Judgment  of  a  Justice  of  the  Peace,  (u) 

No.  152. 

I.  That  on  the  day  of  185  ,  [and  more 

than  five  years  before  the  commencement  of  this  action]  in  an 
action  in  the  Court  of  ,  M.  E".,  one  of  the  Justices  of 

the  Peace  of  the  County  of  Monroe,  at  the  town  of  , 

■wherein  this  plaintiff  was  plaintiff  and  the  defendant  herein 
was  defendant  \or  otherwise  as  the  case  teas'],  judgment  was  • 
duly  (v)  given  by  said  justice  in  favor  of  this  plaintiff  (w),  the 
plaintiff  in  said  action,  against  the  defendant  herein,  the  de- 
fendant in  said  action,  for  the  sum  of  dollars  ;  and 


(u)  This  action  cannot  be  brought 
within  five  years  of  the  rendition  of 
judgment,  except  in  certain  specific 
cases.  Code,  section  71.  As  to  the 
necessity  of  pleading  the  facts  relied 
on  to  take  the  case  out  of  the  pro- 
hibition of  that  statute  see  note  (p), 
supra. 

The  New  York  Marine  Court  and 
the  District  Courts  of  the  ^City  of 
New  York  are  neither  of  them  courts 
of  justices  of  the  peace  within  the 
meaning  of  the  Code.  Hence  section 
71,  which  prohibits  an  action  from 
being  brought  upon  a  judgment  ren- 
dered in  any  court  of  this  State  ex- 
cept a  court  of  a  justice  of  the  peace, 
without  leave  of  the  court,  &q.,  is 
applicable  to  the  judgments  of  those 
courts.  1850,  Mills  v.  Winslow,  2 
K  B.  SmitKs  0.  F.  R,  18;  1854, 
Thompson  v.  Sutphen,  2  II.,  527. 

{v)  An  averment  that  "  J.  M.,  First 


Judge,  on  the  petition  of  the  defend- 
ants in  writing,  duly  issued,  &c.," 
was  held  to  be,  under  the  old  system, 
a  direct  averment  of  the  presentation 
of  a  petition  to  J.  M.  by  defendants. 
1  Chitt.  PI,  309 ;  1  Saund ,  235,  n. 
8 ;  Polly  V.  The  Saratoga  &  Wash- 
ington Railroad  Company,  9  Barb., 
449. 

(w)  Before  the  Code  it  was  neces- 
sary in  pleading  the  judgment  of  a 
court  of  limited  or  special  jurisdic- 
tion to  show  jurisdiction.  It  was 
not  enough  merely  to  aver  it,  but  the 
declaration  must  set  forth  the  facts 
which  conferred  jurisdiction.  Cleve- 
land V.  Rodgers,  6  Wend.,  438 ;  Da- 
kin  ».  Hudson,  6  Cow.,  221 ;  Turner 
V.  Roby,  3  Gomst.,  193;  Barnes  v. 
Harris,  3  Barl.,  603;  Cornell  v. 
Barnes,  7  Hill,  35,  note  e.  Under 
section  161  of  the  Code  {ante,  7)  this, 
is  no   longer  necessary.    It  seems 
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the  same  lias  not  been  paid,  nor  any  part  thereof  (x)  [except, 
&c.],  and  the  defendant  is  now  justly  indebted  to  this  plaintiff 
thereon  in  the  sum  of 
from,  .&c. 

Wherefore,  &c. 


dollars,  with  interest  thereon 


however,  that  this  section  should  be 
regarded  as  permissive  merely,  and 
that  the  common-law  method  of 
pleading,  by  showing  jurisdiction, 
■would  still  be  good.  See  Form  No. 
78,  note  (c),  ante,  119.  Hunt  v. 
Dutcher,  18  How.  Pr.  R.,  638. 

It  was  held  in  the  latter  case  that 
in  pleading  a  judgment  under  this 
section  it  is  necessary  to  use  the 
words  ".duly  given  or  made,"  or 
words  of  the  same  effect  and  sub- 
stance; and  a  complaint  averring 
simply  that  the  judgment  "was  en- 
tered "  is  demurrable. 

We  understand  "given"  to  be 
designated  by  this  section  as  the  ap- 
propriate word  for  stating  a  judg- 
ment, and  "  made  "  as  the  appropriate 
word  for  stating  any  other  determ- 
ination. 

In  Harlow  «.  Hamilton  (Willardf 
J.,  Saratoga  Sp.  T.,  1851,  6  How.  Pr. 
P.,  475)  it  was  said  that  where  the 
record  of  the  judgment  was  set  out 
in  the  complaint  it  might  be  struck 
out  on  motion. 

Whether  this  provision  of  the 
Code  extends  to  judgments  or 
determinations  of  courts  or  officers 
of  other  States  or  of  the  United 
States,  is  a  question  which  is  not 
decided  in  any  reported  case. 
In  Hollister  v.  Hollister  (Washing- 


ton Sp.  T.,  1854,  10  PTow.  Pr.  R, 
532,  536),  Mr.  Justice  Allen  refers  to 
it,  and  without  passing  upon  the 
question,  considers  it  to  be  conceded 
that  it  does  not  apply  to  foreign 
judgments,  citing  the  case  of  Barnes 
v.  Harris,  3  Pari.,  603.  That  case, 
however,  was  a  demurrer  to  a  decla- 
ration before  the  Code.  The  case  of 
Bement  v.  Wisner  (1  Code  R.,  N.  S., 
143)  was  that  of  a  complaint  on  a 
judgment  of  the  United  States  Circuit 
Court ;  and  it  was  held  that  the  facts 
conferring  jurisdiction  need  not  be 
set  out,  -because  "jurisdiction  is  in- 
tended of  the  judgments  of  the  United 
States  Circuit  Courts."  In  the  ab- 
sence of  any  positive  authority  as  to 
the  applicability  of  this  section  to  the 
judgments  of  foreign  states,  it  may 
be  observed  that  section  163,  which 
provides  in  equally  general  terms 
that  "in  pleading  a  private  statute 
or  a  right  derived  therefrom,  it  shall 
be  sufficient  to  refer  to  such  statute 
by  its  title  and  the  day  of  its  passage, 
&c.,"  would  not  be  extended  to  the 
statutes  of  foreign  states,  it  being 
held  that  even  the  public  statutes  of 
foreign  states  must  be  set  forth. 
Throop  V.  Hatch,  3  AUotts'  Pr.  R., 
23 ;  Pomeroy  ».  Ainsworth,  22  Parb., 
118. 
{x)  See  note  {£),  supra. 
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SECTION   XII. 

Complaints  in  actions  on  Contract,— for  Unliquidated  Damages. 

I. — On  Contkacts  eespecting  Services. 

1.  By  an  employee,  discharged,  or  prevented  from  fulfilling  his 

contract. 

2.  Against  a  builder,  for  not  completing  his  work, — with  spe- 

cial damage. 

3.  Against  the  same,  for  not  well  finishing  a  building. 

4.  Against  a  surgeon,  for  maltreatment. 

II. — On  Conteacts  EiiSPEcxiNG  SALES  OF  Peusonal   Pkop- 

EETY. 

1.  Against  vendor,  for  not  delivering  goods. 

2.  Against  the  same,  there  having  been  a  part-payment,  but 

no  memorandum  of  the  contract. 

3.  Against  the  same,  for  not  delivering  stock. 

4.  Against  purchaser,  for  refusing  to  receive  and  pay  for  goods. 

5.  Against  the  sanip,  the  contract  being  made  by  broker  fur 

both  parties. 

6.  Against  the  same,  for  not  delivering  note  for  goods  bought. 

III. — On  Oontbacts  eespecting  sales  of  Real  Peopeety. 

1.  Against  vendor,  for  not  fulfilling  agreement  to  convey. 

2.  Against  vendee,  for  not  fulfilling  agreement  to  purchase. 

3.  Against  the  same,  for  deficiency  on  re-sale. 

lY. — Between  Landloed  and  Tenant. 

1.  By  landlord  against  assignee  of  lessee, — for  rent. 

2.  By  grantee  of  reversion,  against  lessee, — for  rent.  N 

3.  Against  tenant,  for  breach  of  covenant  to  keep  premises  in 

repair. 

4.  Against  landlord,  for  breach  of  covenant  to  keep  premises 

in  repair, — with  special  damage. 

5.  Against  the  same,  for  breach  of  covenant  for  quiet  posses- 

sion. 
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6.     Against  the  same,  for  breach  of  agreement  to  complete  de- 
mised premises  well. 

Y. — On  "Warranties,  and  Covenants  of  Title. 

1.  On  warranty  of  the  soundness  of  a  horse. 

2.  On  warranty  of  the  genuineness  of  a  note. 

3.  On  warranty  of  the  amount  due  on  a  judgment  assigned. 

4.  On  warranty  of  tille  of  chattels  sold. 

5.  On  covenant  against  incumbrances  on  real  property. 

6.  On  covenant  of  warranty,  on  real  property. 

YI. — ^FoR  Breach  of  Promise  of  Marriage. 
YII. — For  Breach  of  Agreement  to  Indemnify. 


1.  Against  principal. 

2.  Against  sureties. 


I.     On  Contracts  respecting  Services. 

1.  By  an  Employee,  Disoharged  or  Prevented  from  fulfilling 

his  Contract. 

No.  153. 

I.  That  on  the  day  of  185  ,  at  , 
an  agreement  was  made  between  this  plaintiff  and  the  defend- 
ants, whereby  this  plaintiff  agreed  to  render  his  services  to 
the  defendant  as  bookkeeper  \or,  as  salesman,  or,  as  teacher, 
or,  c&c,  as  the  case  may  5e],  from'  said  date  to  the  day 
of  185  ;  in  consideration  whereof  the  defendant  agreed 
to  employ  this  plaintiff  as  such  bookkeeper  [or,  as,  &c.,  as 
ahove]  during  the  period  aforesaid,  and  to  pay  him  for  his 
services  at  the  rate  of                   dollars  each  month  [or,  year]. 

II.  That  although  this  plaintiff  entered  upon  his  employ- 
ment under  said  agreement,  and  duly  discharged  all  the  duties 
thereof  until  the  day  of  186  ,  and  although 
he  has  ever  since  been  and  still  is  ready  and  willing,  and 
on  the                      day  of                     185  ,  duly  offered  to  per- 
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form  (y)  all  the  conditions  of  said  agreement  upon  his  part, 
the  defendant  has  refused  and  still  refuses  to  allow  him  so  to 
do  or  to  pay  him  therefor,  to  the  damage  of  this  plaintiff 
dollars,  (z) 
Wherefore,  &c. 


2.   Against  a  Guilder,  for  not  Completing  his  Work ;  with 
Special  Dajnage. 

No.  154. 

I.  That  on  the  day  of  ,  185  ,  at  ,  this 

plaintiff  an#the  defendant  entered  into  an  agreement,  under 
their  hands  and  seals  [or,  the  hand  and  seal  of  the  defendant], 
of  which  the  following  is  a  copy  {copy  of  the  cooitract'],  [or. 


{y)  In  a  suit  for  damages  on  the 
breach  of  a  contract,  the  complaint 
is  defective  unless  it  alleges  an  offer 
or  tender  of  performance  on  the  part 
of  the  plaintiff.  Smith  v.  Wright,  1 
AbbotW  Pr.  E.,  243;  Dunham  v. 
Pettee,  4  Seld.,  508 ;  Lester  «.  Jewett, 
1  Kern.,  453. 

(z)  In  general,  in  cases  of  special 
contract,  where  one  party  agrees  to 
do  a  certain  thing  or  to  perform  spe- 
cific service-;  for  a  stipulated  sum  of 
money,  and  is  turned  away  and  for- 
bidden to  proceed  by  the  other  party, 
the  measure  of  damages  is  not  the 
entire  contract  price,  but  a  just 
recompense  for  the  actual  injury 
which  the  party  has  sustained.  See 
Clark  ■».  Marsiglia,  1  B.en.,  317.  And 
if  the  party  can  protect  himself  from 
damage  at  a  trifling  expense,  or  by 
reasonable  exertion,  he  is  bound  to 
do  so.     He  can  charge  the  delinquent 


party  only  for  such  damages  as  by 
reasonable  endeavors  an4  expense  he 
could  not  prevent.  2  Greevl.  Ev.,  273, 
§  261.  A  distinction,  however,  exists 
between  these  contracts  for  specific 
work  and  the  like,  and  contracts  for 
the  hire  of  clerks,  agents,  laborers, 
domestic  servants,  &c.,  for 'a  year  or 
shorter  determinate  period.  In  these 
cases,  if  the  person  so  employed  is 
improperly  dismissed  before  the  term 
of  service  is  expired  he  is  entitled  to 
recover  for  the  whole  term,  unless 
the  defendant,  on  whom  the  burden 
of  proof  on  this  point  lies,  can  show, 
by  way  of  defense,  that  the  plaintiff 
was  actually  engaged  in  other  profit- 
able service  during  the  term,  or  that 
such  employment  was  offered  to  him 
and  rejected.  Costigan  v.  The  Mo- 
hawk &  Hudson  River  Railroad  Com- 
pany, 2  Ben.,  609,  and  cases  cited ; 
2  Oreenl.  Ev.,  273,  §  261  a. 
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On  a  Building  contract,  on  default  of  the  builder. 


whereby  (a)  the  defendant  agreed  to  erect  in  a  substantial 
manner  a  two-story  frame  house  in  the  village  of  • , 

county  of'  ,  and  to  have  the  said  house  completed  and 

ready  for  occupancy  on  or  before  the  day  of  , 

185  ,  for  which  this  plaintiff  agreed  to  pay  him  dollars, 

payable  as  follows :  "When  the  foundations  should  be  laid,  the 
sum  of  dollars  ;  when  the  first  story  should  be  up  and 

the  second  tier  of  beams  laid,  dollars  ;  when  the  second 

story  should  be  up  and  the  third  tier  of  beams  laid,  dol- 

lars ;  and  when  the  roof  should  be  on,  dollars ;  and 

when  the  house  should  be  entirely  completed,  the  balance  of 
dollars  [or,  state  mode  of  payment  according  to  the 
fact\.  ^ 

II.  That  the  defendant  entered  upon  the  performance  of 

the  work  under  said  contract,  and  laid  the  foundations  of  the 

said   house,  and  commenced  the  erection  of  the  first  story 

thereof;  but  although  this  plaintiff  has  daly  performed  all  the 

conditions  of  said  agreement  on  his  part,  and  has  paid  to  the 

defendant  all  that  is   due  to   him  under  said   contract,  the 

•  .  ... 

defendant  has  neglected  to  finish  the  said  building  pursuant 

to  said  contract,  and  has  left  the  same  with  the  foundations 

laid,  and   the  walls  of  the  first  story  partly   up,  and  that 

although  the  time  for  the  completion  of  said  building   has 

expired,  he  refuses  to  complete  the  same. 

III.  That  this  plaintiff,  on  the  day  of  j  18  , 
at  ,  made  an  agreement  with  one  M.  N.,  whereby  he 
agreed  to  let,  and  said  M.  N.  agreed  to  hire,  the  said  building 
for  olie  year  from  the  day  of  ,  at  the  yearly 
rent  of  two  hundred  and  fifty  dollars,  of  which  the  defendant 
had  due  notice. 

lY.  That  by  reason  of  the  defendant's  failure  to  complete 
the  contract  aforesaid  upon  his  part,  this  plaintiff  has  been  un- 
able to  complete  said  house  so  as  to  give  said  M.  N.  occupancy 


(a)  If  the  agreement  be  in  writing,      effect,  as  most  convenient.     But  see 
it  may  be  pleaded  by  copy  or  by  legal      Form  No.  166,  note  (a),  post. 
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Consequential  damages  must  be  specially  pleaded. 

thereof,  and  has  been  thereby  deprived  of  the  profits  of  said 
lease  (b)  and  has  been  otherwise  greatly  injured,  to  liis  damage 
dollars. 
Wherefore,  &c. 


3.  Against  a  Builder  for  not  well  finishing  a  Building. 
No.  155. 

I.  That  on  the  day  of  ,  185  ,  at  , 
this  plaintiff  and  the  defendant  entered  into  an  agreement  in 
"writing,  under  their  hands  and  seals,  of  which  the  following  is 
a  copy  :     \_Gopy  of  the  contract.'] 

II.  That  this  plaintiff  has  duly  fulfilled  all  the  conditions 
of  said  agreement  on  bis  part,  (c) 

III.  That  the  defendant  did  not  fulfill  said  contiact  on  his 
part,  but,  on  the  contrary,  erected  said  building  in  so  unskill- 
ful and  negligent  a  manner,  tliat,  shortly  after  its  completion, 
the  foundations  settled,  the  Walls  cracked,  the  roof  and  walls 
became  leaky,  a  considerable  portion  of  the  plastering  fell,  (d) 
and  the  house  otherwise  was,  and  is,  entirely  untenantable, 
and  nearly  useless,  through  the  negligent  and  unskillful  man- 
ner of  its  erection,  to  the  damage  of  this  plaintiff  dollars. 

Wherefore,  &c. 


(5)  It  is  a  familiar  rule  that  conse-  of  the  covenantee,  it  was  held  that 

quential  damages  must  be  specially  the  measure  of  damages  was  not  the 

pleaded.      Strong  t).  Whitehead,    12  mere  cost  of  rebuilding  the  gate,  but 

Wend.,  64;  Slack  v.  Brown,  13  Ih.,  the  actual  damage  sustained  by  the 

390 ;  Squier  v.  Gould,  14  lb.,  159  ;  covenantee  upon  his  land.     Beach  v. 

BogertB.  Burkhalter,  2  Barl.,  525.  Grain,  2  Comst.,  86. 

Where  the  covenant  was  to  keep  a  (c)  See  note  (g)  infra. 

gate  in  repair,  and  in   consequence  (d)  It  is  not  enough  to  aver  in  gen- 

of  its  being  removed  by  some  third  eral  terms  that  the  defendant  failed 

person  and  not  replaced  by  the  cov-  to  fulfill  his  contract.   The  complaint 

enantor,  cattle  entered  upon  the  land  should  state  the  facts  constituting 
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Averment  of  defendant's  breach, — how  made. 


4.  Against  a  Surgeon,  for  Mal-treatment. 
No.  156. 

I.  That  the  defendant,  being  a  surgeon  and  engaged  in  the 
practice  of  surgery  in  the  city  and  county  of  New  York,  this 
plaintifi",  at  said  city,  on  the  day  of  185  , 
employed  the  defendant  for  a  reasonable  sum  \or,  for  the  sum 
of  dollars]  to  be  paid  therefor  by  this  plaintiff  to  the 
defendant,  to  set  and  heal  the  leg  of  this  plaintiff,  which  was 
broken. 

II.  That  the  said  defendant  so  negligently  and  unskillfully 
conducted  himself  in  setting  and  attempting  to  heal  this  plain- 
tiff, as  through  Lis  negligence  to  bring  on  an  inflammation, 
and  make  it  necessary  to  have  the  leg  of  this  plaintiff"  ampu- 
tated. 

III.  That  by  reason  of  the  defendant's  said  negligence,  this 
plaintiff  was  made  sick,  and  kept  from  attending  to  his  busi- 
ness for  months,  and  was  put  to  great  pain,  trouble, 
anxiety,  and  expense,  and  has  been,  and  still  is,  disabled  from 
attending  to  his  business  as  ,  to  the  damage  of  this 
plaintiff                dollars. 

Wherefore,  &c. 


the  breach  complained  of.  Schenck  for  the  debts,  &c.,  but  the  liabilities 
e.  Naylor,  2  Buer,  675 ;  Van  Sohaick  should  be  specifically  described.  It 
V.  Winne,  16  Barb.,  95.  Nor  is  it  may  be  said  that,  in  general,  where 
always  suflBcient  to  state  the  breach  the  covenant  describes  a  specific  act, 
merely  by  negativing  the  words  of  it  is  sufficient  to  aver  a  breach  in  the 
the  covenant;  e.  g.,  if  the  agreement  words  of  the  covenant;  but  where  it 
were  to  indemnify  the  plaintiff  against  provide*  for  a  number  of  acts  by  one 
liability  for  the  debts  of  a  partner-  generic  phrase,  it  will  not  be  sufB- 
ship,  it  would  not  be  sufficient  to  cient  to  use  the  words  of  the  cove- 
aver  that  the  defendant  failed  to  in-  nant,  but  the  particular  acts  consti- 
demnify  the  plaintiff  against  liability  tuting  the  breaches  must  be  set  forth. 
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Readiness  and  offer  of  purchaser.  Default  of  vendor. 


II.  On  Contkacts  eespkciing  Sales  of  Personal  Pjkopebtt. 

1.    Against  Vendor,  for  not  Delivering  Goods  Sold. 

No.  157. 

I.  That  on  the  day  of  ,  185  ,  at  , 
this  plaintiff  and  the  defendant  entered  into  an  agreement  in 
writing,  (e)  which  was  subscribed  by  the  defendant  [or,  by  the 
agent  of  the  defendant  duly  authorized  thereto]  and  thereby 
it  was  mutually  agreed  between  them,  as  follows  ;  (f )  that  the 
defendant  should  sell  and  deliver  to  this  plaintiiF  at  , 
and  on  or  before  the  day  of  ,  185  ,  [or,  on 
demand,  or,  within  a  reasonable  time,  or^  otherwise,  as  the  case 
was]  fifty  barrels  of  flour,  and  that  this  plaintiff  should  pay 
the  defendant  therefor  upon  the  delivery  of  said  flour,  at  the 
rate  of                dollars  for  each  barrel. 

II.  That  this  plaintiff  duly  performed  all  the  conditions  of 
said  contract  on  his  part,  (g)  and  on  the  day  of 

185  ,  at  ,  was  ready  and  willing,  and  duly  offered,  to 

receive  and  pay  for  said  flour,  but  the  defendant  refused  to 
deliver  it,  to  the  damage  of  this  plaintiff'  dollars. 

Wherefore,  &c. 


(e)  As  to  the  necessity  of  averring  follows:  That  this  plaintiff  was  ready 

the  facts  relied  on  to  take  the  case  at  the  time  and  place  appointed,  to 

out   of   the    statute  of   frauds,   see  receive  said  flour,  and  to  pay  for  the 

Form  No.  52,  note  (e),  ante,  80.  same   according  to    the  agreement. 

(/)  Or,  a  copy  of  the  contract  Or,  where  the  particular  time  of  de- 
may  he  set  out,  as  in  Forms  No.  160  livery  was  not  appointed:  That  on 
and  JVb.  161.     S&e  note  (a),  infra.  the        day  of        ,  185  ,  at  the  place 

(ff)  This  form   is  that  authorized  appointed,  this   plaintiff  was  ready 

by  section  1 62  (ante,  7).     The  facts  to  receive  said  flour,  and  pay  for  the 

showing  the  performance  of  concur-  same  according  to  the  agreement,  of 

rent  conditions  shonldalsohesiveTTed;  which  the  defendant  had  due  notice, 

see  note  (u),  infra.    Where  both  time  Or,  where  Under  and  demand  are 

and  place  were  fixed  state  readiness  as  necessary    to  le  proved   under   the 
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For  vendor's  breach  of  agreement  to  sell  and  deliver, 


2.  Against  the  Same,  there  having  heen  a  Part-Pcnjment,  'but 
no  Memorandtim  of  the  Gonl/ract. 

No.  158. 

I.  That  on  the  day  of  ,  185  ,  at  , 
it  was  mutually  agreed  between  this  plaintiff  and  the  defend- 
ant that  the  defendant  should  sell  and  deliver  to  this  plaintiff 
at  ,  and  on  or  before  the  day  of  , 
185  ,  one  hundred  tons  of  coal,  and  that  this  plaintiff  should 
pay  to  the  defendant  therefor  at  the  rate  of  dollars  per 
each  ton,  amounting  to  dollars,  payable  as  follows  : 
dollars  at  the  time  of  making  said  agreement,  and  the  residue 
on  the  delivery  of  the  coal  as  aforesaid. 

II.  That  this  plaintiff  thereupon  paid  to  the  defendant  the 
sura  of  dollars,  in  pursuance  of  the  agreement,  (h) 

III.  That  this  plaintiff  was  ready  and  willing  at  , 


That  on  the  day 

of  ,  185  ,  at     ,       ,  this  plain- 

tiif  was  ready,  and  duly  offered  to 
the  defendant,  to  receive  and  pay  for 
said  flour  pursuant  to  the  agreement, 
and  requested  the  defendant  to  de- 
liver the  same ;  hut  that  the  defend- 
ant refused  to  deliver  it,  to  the  dam- 
age, &c. 

The  complaint  is  defective  unless 
it  aver  an  offer  or  tender  of  perform- 
ance on  the  part  of  the  plaintiff. 
Lester  ■».  Jewett,  1  Kern.,  453 ;  and 
a  complaint  averring  that  the  plain- 
tiff was  ready  to  receive  and  pay  for 
the  goods,  and  requested  the  defend- 
ants to  deliver,  is  not  sufficient  with- 
out an  averment  of  an  offer  to  pay  on 
delivery.     Smith  v.  Wright,  1   .45- 


lotts'  Pr.  R,  243.  But  where  the 
delivery  is  to  be  at  a  particular  place, 
it  ig  sufficient  to  aver  a  readiness  at 
the  place  to  receive  and  pay,  is  suffi- 
cient. Vail  V.  Rice,  1  Seld.,  155 ; 
Clark  V.  Dales,  20  £ari.,  42  ;  and 
see  Dunham  ».  Pettee,  4  Seld.,  608 ; 
see  also  Form  No.  42,  note  {g), 
ante,  66. 

Where  goods  were  to  be  delivered 
on  request,  at  a  certain  price,  a  dec- 
laration averring  readiness  to  receive 
and  to  pay  according  to  the  terms  of 
the  sale,  and  that  the  defendant  had 
notice  of  such  readiness,  but  refused 
to  deliver,  was  held  sufficient,  with- 
out any  averment  of  request.  1  East, 
203  ;  1  GUtt.  PL,  327. 

(A)  See  note  (e),  supra. 
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Actions  bet-ween  vendor  and  vendee,  Sale  of  Stock. 

aforesaid,  on  the  day  of  ,  185  ,  and  then 

and  there  duly  offered  to  the  defendant  to  receive  the  said  coal, 
and  to  pay  the  balance  of  dollars  remaining  due 

therefor  pursuant  to  said  agreement ;  (i)  but  the  defendant 
refused  to  deliver  the  same  pursuant,  to  said  agreement,  to  the 
damage  of  tbis  plaintiff  dollars. 

Wherefore,  &c. 


3.  Against  Vendor,  for  not  Delivering  Stock. 
No.  159. 

I.  That  on  the  day  of  ,  185  ,  at  , 
this  plaintiff  and  the  defendant  entered  into  an  agreement 
in  writing,  subscribed  by  the  defendant  [by  his  agent  duly 
authorized  thereto],  whereby  it  was  mutually  agreed  between 
them  that  the  defendant  should  sell  and  deliver  to  this  plain- 
tiff at  such  time  within  days  thereafter  as  this  plaintiff 
should  elect  [or,  that  the  defendant  then  sold  and  would  at 
such  time  within  days  thereafter  as  this  plaintiff  should 
elect,  deliver  to  him]               shares  of  the  capital  stock  of  the 

Company,  and  that  this  plaintiff  should  pay  him  there- 
for dollars. 

II.  This  plaintiff  further  states,  on  information  and  belief, 
that  the  defendant  at  the  time  of  making  such  contract  was  in 
the  actual  possession  of  the  certificate  of  said  shares 
of  stock  [or,  was  entitled  in  his  own  right  to  sell  said 

shares  of  stock,  or,  was  duly  authorized  to  sell  said 

shares  of  stock  by  some  person  to* this  plaintiff  unknown,  who 

was  entitled  to  the  same  in  his  own  right.]  ( j) 


(i)  Or,    state  performance   as   in  cessity  of  averring  that  the  agree- 

note  (ff),  supra.  ment  was  in  writing,  and  that  the 

(j)  See  1  Sev.  Stat.,  3d  ed.,  892  ;  2  defendant  had  the  stock,  see  Form 

Id.,  4th  ed.,  116 ;  and  as  to  the  ne-  M.  52,  note  («),  ante,  80. 
16 
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Vendor  against  vendee. 


III.  That  on  the  day  of  ,  185  ,  at,  , 

this  plaintiff  duly  tendered  to  the  defendant  said  sum  of 
dollars,  and  demanded  of  tlie  defendant  that  he  deliver  said 
shares  of  stock  to  this  plaintiff;  (k)  but  tlie  defend- 
ant refused  so  to  do,  to  the  damage  of  this  plaintiff 
dollars. 

Wherefore,  &c. 


4.   Against  Purchaser,-  for  Refusing  to  Receive  and  Pay  for 

Goods. 


No.  160. 

I.  That  on  the  day  of  185  ,  at  , 
this  plaintiff  and  the  defendant  entered  into  an  agreement  in 
writing,  subscribed  by  the  defendant  [by  his  agent  duly 
authorized  thereto],  of  which  the  following  is  a  copy :  \_Oojpy 
of  the  contraGt].{\) 

II.  That  this  plaintiff  duly  performed  all  the  conditions  of 
said  contract  on  his  part,  and  was,  on  the  day  of  185  , 
[the  day  on  which  delivery  was  to  he  madel,  ready  and  willing 
to  deliver  the  [articles  which  the  defendant  agreed  to  purchase'] 
therein  mentioned,  and  on  said  day,  at  ,  duly  tendered 
the  same  to  the  defendant  (m) ;  but  that  he  refused  to  accept 
the  same  and  to  pay  for  them  purauant  to  the  said  agreement, 
to  the  damage  of  this  plaintiff                    dollars. 

"Wherefore,  &c. 


(h)  See  notes  to  Form  No.  157,  in  the  mode  pursued  in  the  three 

ante.  preceding  forms. 

(?)    Or   the   agreement   may    be         (m)  See  note  (ff),  supra. 
pleaded  according  to  its  legal  effect, 
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Vendor  against  vendee. 

5.  Against  the  Smne,  the  Contract  ha/oing  been  inade  ly  Broker 
for  ioth  parties^ 

No.  161. 

I.  That  on  the  12th  day  of  March,  1849,  these  plaintiffs 
and  the  defendants  entered  into  an  agreement,  in  writing  by 
the  hand  of  H.  N.,  an  agent  duly  authorized  to  make  the  same 
toth  on  behalf  of  this  plaintiff  and  of  the  defendant,  of  which 
agreement  the  following  is  a  copy : 

Sold  to  Messrs.  Y.  &  Z.  [defendants],  for  account  of  Messrs. 
A.  &  B.  [^plaintiffs'],  155  tons,  or  thereabouts,  of  English  Bar 
Iron,  now  in  public  store  in  this  city,  at  $50  per  ton,  payment 
for  said  iron  to  be  made  as  follows :-:— $750  to  be  paid  now, 
the  balance  to  be  paid  within  sixty  days  from  date.  It  is 
understood  that  the  iron  is  to  be  paid  for  on  delivery  within 
said  sixty  days. 

New  York,  12th  March,  1849. 

(Signed)  M,  N.,  Broker. 

II.  That  at  the  time  of  making  said  contract  the  defendlants 
paid  to  these  plaintiffs  the  sum  of  seven  hundred  and  fifty 
dollars  mentioned  therein. 

III.  That  these  plaintiffs  were,  at  all  times  within  said 
sixty  days,  ready  and  willing  to  deliver  the  iron  therein  men- 
tioned to  the  defendants  and  receive  the  balance  of  the  price 
therefor,  and  in  all  respects  to  comply  with  the  terms  of  said 
contract  on  their  part,  and  that  within  the  sixty  days  men- 
tioned in  said  contract,  to  wit,  on  the  day  of 

185  ,  at  ,  they  duly  tendered  the  said  iron  to  the 

defendants  and  demanded  payment  of  the  balance  of  the  price 
thereof  (n) ;  but  that  the  defendants  refused  to  receive  said 


(w)  Or  as  in  Form  No.  157,  ante. 


244  COMPLAINTS. 


Vendor  and  Vendee.  Failure  to  give  note. 

iron  or  pay  the  balance  of  the  price  therefor,  to  the  damage 
of  these  plaintiffs  dollars. 

Wherefore,  &c. 


6.  Against  the  Same,  for  not  Delivering  Note  for  Goods  hought. 

No.  162. 

I.  That  on  the  _  day  of  185  ,  at  , 
this  plaintiff  sold  and  delivered  to  the  defendant,  at  his 
request,  (o)  merchandise,  consisting  of  various  articles  of 
hardware,  of  the  value  of                   dollars. 

II.  That  the  defendant  then  and  there  promised  to  give 
this  plaintiff  therefor  his  negotiable  promissory  note  on  that 
day  \or,  on  the  day  of  185  ,  or,  on  demand, 
or,  within  a  reasonable  time  thereafter],  dated  that  day  \or, 
dated  on  the                day  of                185  ,]  for  the  said  sum  of 

dollars,  payable  in  months  from  said  date,  (p) 

III.  That  on  the  day  of  185  ,  at  , 
the  plaintiff  duly  demanded  such  note  from  the  defendant, 
but  the  defendant  refused  \or.  That  although  a  reasonable 
time  for  the  delivery  of  such  note  had  elapsed  before  the 
commencement  of  this  action,  yet  the  defendant  has  neglected] 
to  deliver  such  note,  (q)  to  the  damage  of  this  plaintiff 
dollars. 

Wherefore,  &c. 


(o)  See   Form  No.   60,   note  (x),  tract  the  defendant  had  his  option  to 

ante,  78.  deliver  either  one  of  two  things,  an 

{p)  If  the  contract  is  in  the  alter-  averment  of  a  demand  of  one  of  the 
native  it  should  be  set  forth  and  the  two  is  insufficient.  Lutweller  v.  Lin- 
alternative  shown.  See  Hatch  v.  nell,  12  £ari>.,  512. 
Adams,  8  Cow.,  35 ;  Stone  v.  Knowl-  (g)  Where  goods  are  sold  on  credit, 
ton,  3  Wend.,  374 ;  People  v.  Tilton,  with  an  agreement  that  a  specified 
13  Ih.,  597.     And  where  by  the  con-  security  should  be  given,  and  the 
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Agreement  of  sale  of  real  estate. 


in.  On  Conteacts  kespecting  the  Sale  of  Eeal  Peopektt. 
1.  Against  Vendor,  for  Not  Fulfilling  Agreement  to  Convey,  {t) 

No.  163. 

First.  For  a  first  cause  of  action. 

I.  That  on  the  day  of  1850,  this  plaintiff 

and  the  defendant  entered  into  an  agreement  in  writing,  under 
their  hands  and  seals,  whereby  the  defendant  agreed — to  sell  to 
this  plaintiff  the  farm  the  defendant  then  resided  on,  in  the 
town  of  Hyde  Park,  in  the  county  of  Dutchess,  and  containing 
acres,  or  thereabout,  for  the  sum  of  $70  per  acre ; 
and  that  he  would,  on  the  1st  day  of  May  then  next  ensuing, 
at  the  County  Clerk's  office,  in  the  town  of  Poughkeepsie, 
between  the  hours  of  eight  o'clock  in  the  morning  and  six  in 
the  evening,  on  receiving  from  the  plaintiff  the  sum  of  $70 
per  acre,  at  his  own  expense  execute  a  proper  conveyance  for 
conveying  the  fee  simple  of  said  premises  to  this  plaintiff  free 
of  all  incumbrances ;  and  the  plaintiff  agreed  that  he  would, 
at  the  time  and  place  above-mentioned,  on  the  execution  of 
such  conveyance,  pay  to  the  defendant  the  sum  of  $70  per 
acre  as  aforesaid ;  and  that  in  said  agreement  the  defendant 


purchaser    afterwards  fails  to   giye  on  is  given.     And   where  in  such 

the  security,  it  is  held  that  the  pur-  case  the  purchaser  is  a  non-resident, 

chaser  is  liable  to  be  sued  as  soon  as  the  plaintiif  may  have  an  attachment 

his  agreement  to  give  security  has  against  him  under  the  Code.     Ward 

been  broken.     If  in  such  case  judg-  ■».  Begg,  18  Bart.,  139. 
ment  is  obtained  before  the  credit  is  (r)  For  another  form  see  Form  No. 

expired,  the  court  may,  by  virtue  of  42,  ante,  65,  the  first  three  paragraphs 

its  equity  power  over  its  own  judg-  of  which,  adding  at  the  end  of  the 

ment,  postpone  the  collection  of  the  last." to  the  damage  of  this  plaintiflf 
judgment  until  the  credit  expires,  or  dollars,"  will  be  appropriate 

may  vacate  it,  if  the  security  agreed  for  this  cause  of  action. 
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acknowledged  the  payment  by  the  plaintiif  of  $1,000,  in  part 
payment  of  said  premises  ;  and  further  agreed  to  take  a  bond 
conditioned  for  the  payment  of  six  thousand  dollars,  secured 
by  a  mortgage  on  the  said  premises  in  payment  of  $6,000  of 
the  purchase  money,  said  bond  and  mortgage  to  be  payable 
in  one  year  from  said  1st  day  of  May,  and  to  bear  interest  at 
six  per  cent,  per  annum ;  and  further  agreed  to  pay  this 
plaintiff,  on  failure  of  performance,  one  thousand  dollars 
liquidated  damages,  (s) 

II.  That  on  the  \day  agreed'l,  at  [the  place  agreed^  this 
plaintiff  was  ready  and  willing  to  fulfill  the  agreement  on  his 
part  in  all  respects  [or,  where  a  tender  was  necessary :  That  on 
the  day  of  185  ,  at  ,  the  plaintiff  was 
ready  and  willing  to  fulfill  the  agreement  on  his  part  in  all 
respects,  and  then  and  there  offered  to  the  defendant  to  accept 
a  conveyance  of  the  premises,  and  tendered  to  the  defendant 
a  bond  and  mortgage  drawn  and  executed  pursuant  to  the 
agreement,  and  the  residue  of  the  purchase  money  in  cash],  (t) 
[but  the  defendant  refused  to  convey  the  said  premises,  pursuant 
to  the  agreement,  (u)  ] 

III.  That  the  defendant  then  could  not  and   cannot  now 


(s)  Or  the  contract  may  be  set  out  perform  on  part  of  the  plaintiff  and 

at  length,  or  annexed  to  the  com-  a  refusal  by  the  defendant,  was  suf- 

plaint.     See  Form  No.  166,  note  (a),  ficient.     Williams  v.  Healey,  lb. 

(j)   A  distinction  is  observed  be-  Performance  of  a  condition  pre- 

tween  conditions  precedent  and  con-  cedent  may  be  briefly  averred  under 

current  conditions.     Under  the  old  section  162.     But  it  seems  that  per- 

system  the  rule  prevailed  that  where  formance  of  concurrent  acts,  such  as 

an  act  or  the  performance  of  a  cove-  readiness  and  offer  to  perform,  should 

nant  on  the  part  of  the  plaintiff  was  be  averred  substantially  as  before  the 

a  condition  precedent,  the  declaration  Code.      But    compare    the    English 

must  aver  specially  all  the  facts  show-  Common  Law  Procedure  A(it,  16  and 

ing  his  performance.    Glovers.  Tuck,  17  Vict.,  ch.  76,  §  57;    Bentley  «. 

24  Wend.,  153  ;  Williams  v.  Healey,  Dawes,  25  Eng.  L.  &  E.,  540 ;  Glenn 

3   JDen.,   363.     But  in   the   case   of  v.  Leith,  22  lb.,  489. 

mutual    concurrent    conditions,    an  (u)  This  averment  is  unnecessary 

averment  of  readiness  and  offer  to  where  paragraph  IIL  is  inserted. 
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Inability  to  make  good  title. 

convey  a  good  title  to  the  farm  free  of  all  incumbrances  ;  but, 
on  the  contrary,  the  same  was  and  still  is  subject  to  various 
defects  and  inciimbrances,  and  in  particular  to  a  lease  made 
by  him  to  the  trustees  of  the  scbool  district  for  the  erection 
and  use  of  a  school  house,  and  to  the  inchoate  right  of  dower 
of  the  wife  of  one  Valentine  Baker,  who  is  still  living ;  where- 
fore the  defendant  failed  to  perform  Ids  agreement,  (v)  to  the 
damage  of  this  plaintiff  one  thousand  dollars. 

Second.  And  for  a  second  cause  of  action, 

That  the  payment  of  $1,000  hereinbefore  stated  (w)  to 
have  been  made  by  tbis  plaintiff  to  the  defendant,  in  pursu- 
ance of  the  said  agreement,  was  made  by  a  negotiable  prom- 
issory note  for  that  amount,  made  by  this  plaintiff,  payable  to 
the  order  of  one  "Wheeler  C.  Holmes  and  indorsed  by  him, 
which  note  was  delivered  to  the  defendant  and  accepted  by 
him  in  payment  of  said  sura  of  one  thousand  dollars  ;  and 
that  said  note  still  remains  in  the  possession  of  the  defendant. 

Wherefore  this  plaintiff  demands  judgment  against  the 
defendant  for  the  sum  of  one  thousand  dollars,  and  prays  that 
the  defendant  be  required  to  cancel  and  deliver  up  to  the 
plaintiff  said  note. 

2.  Agcdnst  Vendee  for  Not  Fulfilling  Agreement  to  Purchase. 

No.  164. 

I.  That  on  the  day  of  ,  185  ,  at  , 

this  plaintiff  being  the  owner  in  fee  of  the  land  described  in 
the   agreement  hereinafter   set  forth,   this  plaintiff  and  the 


(«)  This  averment  dispenses  with  (w)  The  statement  of  one  cause  of 

an  averment  of  tender,  where  tender  action  may  refer  to  another  to  avoid 

was  not  a  condition  precedent  but  repetition.     See  Form  No.  61,  mte 

only  a  concurrent  condition.    Holmes  (x),  ante.,  94.     But  as  to  necessity  of 

v.  Holmes,  5  SeM.,  525 ;    afBrming  separate  statement  here,  see  note  (i), 

S.  C,  12  Bcvrb..,  137.  ante,  67;  and  mie  (A;),  ante.,  72. 
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Vendor  against  vendee. 


defendant  entered  into  an  agreement  in  writing  under  their 
hands  and  seals,  of  which  the  following  is  a  copy  :  [Oopy  of 
the  contract.']  (x) 

II.  That  this  plaintiff  duly  performed  all  the  conditions  of 
said  contract  on  his  part,  and  was  ready  and  willing  at  , 

on  the  day  of  ,  185  ,  and  then  duly  offered  to 

convey  the  said  premises  to  the  defendant,  and  to  give  him  a 
deed  thereof,  upon  payment  to  him  of  the  purchase  money  [or, 
That  on  the  day  of  ,  185   ,  at  ,  this 

plaintiff  tendered  to  the  defendant  a  deed  of  said  premises 
pursuant  to  the  agreement  ]  ;  (y)  but  that  the  defendant  neg- 
lected to  comply  with  the  terms  of  the  agreement  on  his  part, 
and  failed  to  pay  the  purchase  money  or  any  part  thereof,  to 
the  damage  of  this  plaintiff  dollars. 

Wherefore,  &c. 


3.   Against  Yendee^for  Deficiency  on  He-sale. 

No.  165. 

I.  That  this  plaintiff,  being  the  owner  in  fee  of  twenty-six 
lots  of  land  at  Harlem,  in  the  twelfth  ward  of  the  city  of  New 
York,  once  part  of  the  estate  of  the  late  Charles  Henry  Hall, 
put  them  up  to  sale  by  auction,  at  the  Merchants'  Exchange, 
in  the  city  of  New  York,  on  the  25th  day  of  May,  1852  ;  and 
announced  before  the  commencement  of  the  sale,  as  a  part  of 
the  terms  of  sale,  that  ten  per  cent,  of  the  purchase  money 
was,  on  the  day  of  sale,  to  be  paid  by  the  purchaser  to  the 
plaintiff,  George  F.  Tallman,  and  to  the  auctioneer,  Anthony 
J.  Bleecker,  the  auctioneer's  fee  of  ten  dollars  on  each  ayenue 


(x)  Or,  the  contract  may  be  pleaded  are  to  be  used  according  to  the  cove- 
according  to  its  legal  effect,  as  in  the  nants  of  the  agreement.  See  notes 
preceding  form,  or  as  in  Form  No.  to  the  preceding  forms  in  this  sec- 
42,  ante,  65.     But  see  Tiote  (a),  infra.  tion.     Add  averments  of  any  special 

(^)  One  or  both  of  these  averments  damage,  according  to  the  fact. 
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Deficiency  on  resale.  Covenant  for  rent. 

lot,  and  five  dollars  on  each  street  lot ;  and  that  if  any  pur- 
chaser failed  to  make  such  payments,  the  lots  would  be  resold, 
and  he  be  charged  with  the  deficiency. 

II.  That  at  the  said  sale,  Henry  L.  Franklin,  the  defendant, 
bid  in  and  became  the  purchaser  of  eight  lots,  four  on  132d 
street,  and  four  on  133d  street,  between  the  5th  and  6th  ave- 
nues, being  the  lots  numbered  132,  133,  13i,  135,  154,  155, 
156,  157,  on  the  map  of  said  sale,  for  the  price  of  $471  each 
lot. 

in.  That  the  said  defendant  did  not,  on  the  day  of  sale,  or 
at  any  other  time,  pay  ten  per  cent.,  or  any  part  of  the  price 
bid,  or  the  purchase  money,  or  auctioneer's  fees,  or  any  part 
thereof. 

IV.  That  in  consequence  of  such  neglect  of  payment,  and 
after  previous  notice  given  to  the  defendant  of  the  time  and 
place  of  re-sale,  and  that  he  would  be  charged  with  the  defi- 
ciency, the  said  lots  were  put  up  to  re-sale,  and  re-sold  at  the 
price  of  $400  for  each  lot,  making  a  deficiency  of  $568  upon 
the  eight  lots. 

Wherefore,  &c. 

This  is  the  complaint  in  Talman  v.  Franklin,  3  Duer,  395. 


lY.  Between  Landlokd  and  Tenant. 
1.  By  Landlord  against  Assignee  of  Lessee,— /or  Rent,  (z) 

No.  166. 

I.  That  on  the  day  of  ,  185   ,  by  a  lease 

in  writing,  then  made  between  this  plaintiff  and  one  M.  N., 
under  the  hand  and  seal  of  said  M.  N.  [of  which  a  copy  is 
hereto  annexed  (a)]  this  plaintiff  leased  to  said  M.  E".  certain 


(s)  For  a  complaint  for  use  and  oc-      more  properly  have  been  inserted  in 
cupation,  see  Form  No.  63,  ante,  97.      the  preceding  section. 
This  and  the  following  form  would  (a)  In  an  action  on  an  instrument 
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Possession  of  tenant.  Assignment  to  defendant.  Default. 

lands  situated  in  ,  known  as  \hriefly  describe  prem- 

ises], to  have  and  to  hold  to  said  M.  N.  and  his  assigns,  from 
the  day  of  >  185  ,  for  the  term  of  , 

then  next  ensuing,  for  the  yearly  rent  of  dollars, 

payable  to  this  plaintiff  on  the  [state  days  of  payment],  which 
rent  said  M.  IST.  did  thereby  for  himself  and  his  assigns,  cove- 
nant to  pay  to  the  plaintiff  accordingly. 

II.  That  by  virtue  thereof,  said  M.  E".,  on  the 

day  of  ,  185   ,  entered  into  the  demised  premises, 

and  was  possessed  thereof. 

III.  That  thereafter,  and  during  said  term,  to  wit,  on  the 

day  of  ,  185    ,  {naming  any  day  hefore  the 

hreach]  all  the  estate  and  interest  of  said  M.  N.  in  said  term, 
by  an  assignment  then  by  him  made,  became  vested  in  the 
defendant  (b)  who  thereupon  entered  into  the  demised  prem- 
ises, and  became  possessed  thereof,  and  continued  so  possessed 
from  thence  hitherto  [or,  until  the  day  of  , 

185  .](c) 

IV.  That  after  said  assignment,  and  before  the  commence- 
ment of  this  action,  to  wit,  on  the  day  of  , 
185  ,  the  sum  of  dollars  of  said  rent,  for  the  quarter 
ending  on  that  day  [or,  otherwise]  became  due  to  this  plaintiff 
from  the  defendant ;  but  no  part  thereof  has  been  paid,  (d) 

Wherefore,  &c. 


in  writing,  it  is  best  to  set  forth  the  to  liability  of  one  who  has  acquired 
instrument,  or  those  parts  of  it  in  possession  without  a  valid  assign- 
question,  or  to  annex  a  copy,  and  re-  ment,  see  Carter  v.  Hammett,  13 
fer  to  it  as  a  part  of  the  complaint.  Barb.,  253  ;  Ryerss  v.  Farwell,  9  Ji., 
Fairbanks  v.  Bloomfield,  2  Duer,  849.  615. 

See  note  (h),  infra.  (c)  The  assignee  is  liable  upon  the 

(V)  In  this  action  it  is  not  neces-  covenants  of  the  lease  only  for  the 

sary  to  set  forth  the  assignment  spe-  time  during  which  he  or  his  tenants 

cially,  because  it  is  a  matter  pecu-  have  possession  of  the  premises.   As- 

liarly  within  the  defendant's  knowl-  tor  v.  L'Amoreaux,  4  Sand/.,  524. 

edge.     Van  Rensselaer  v.  Bradley,  2  (d)  It  is  suflBcient  to   show  that 

Den.,  135.    See  note  (g),  infra.    As  rent  accrued  subsequent  to  the  as- 
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Lease.  Possession  of  defendant.  Conveyance  of  reversion  to  plaintiff. 


2.   By  Grantee  of  Reversion,  against  Lessee,— for  Rent. 
No.  167. 


ft 


I.  That  one  M.  N.,  being  the  owner  in  fee  of  \hriefiy  de- 
scribe joremises'],  did  on  the  ,  day  of  185  ,  by 
a  lease  in  writing  then  made  between  him  and  the  defendant, 
under  the  hand  and  seal  of  the  defendant  [a  copy  of  which  is 
hereto  annexed  (e)],  lease  to  the  defendant  said  premises  from 
the  day  of  j  185  ,  for  the  term  of  , 
then  next  ensuing,  for  the  yearly  rent  of  dollars,  pay- 
able to  said  M.  N.,  his  heirs  and  assigns,  on  the  [state  days  of 
jpayment'],  which  rent  the  defendant  did  thereby  covenant  to 
pay  to  said  M.  N.,  his  heirs  and- assigns,  accordingly. 

II.  That  by  virtue  thereof,  the  defendant  entered  into  the 
demised  premises,  and  was  possessed  thereof. 

III.  That  thereafter,  and  on  the  day  of  , 
185  ,  said  M.  N.,  by  his  deed,  under  his  hand  and  seal,  [a  copy 
of  which  is  hereto  annexed]  sold  and  conveyed  to  this  plain- 
tiff the  demised  premises,  of  which  the  defendant  had  due 
notice,  (f) 

lY.  That  thereafter,  and  before  the  commencement  of  this 
action,  to  wit,  on  the  day  of  j  185  ,  the  sum 

of  dollars  of  said  rent,  for  the  quarter  ending  on  that 

day  [or  otherwise'],  became  due  to  this  plaintiff  from  the 
defendant ;  but  no  part  thereof  has  been  paid,  (g) 

Wherefore,  &c. 


signment,  and  during  the  assignee's  (/)  The  declaration  should  show 

possession  is  unpaid ;  and  it  is  un-  the  assignments  or  conveyances   by 

necessary  to  aver,  in  addition,  that  which  the  plaintiff  claims  title,  and  if 

the  lessee  has  not  paid  it.     Djboisv.  there  are  several,  they  should  all  be 

Van  Orden,  6  Johns.,  105 ;  Van  Rens-  stated.     See  Beardsley  v.  Knight,  4 

selaer  v.  Bradley,  8  Den.,  135.  Verm.,  471.    See  note  (5),  supra, 

(e)  Sfee  note  (a),  snpra.  (ff)  See  Tiote  (d),  supra. 
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Between  landlord  and  tenant. 


3.  Against  Tenant,  for  Breach  of  Covena/nt  to  keep  Premises 

in  Repair. 

No.  168.    • 

I.  That  on  the  day  of  ,  185  ,  by  a  lease  in 
writing  then  made  between  this  plaintiff  and  the'  defendant, 
nnder  their  hands  and  seals  [or,  under  the  hand  and  seal  of  the 
defendant]  this  plaintiff  leased  to  the  defendant  for  one  year 
from  said  date,  at  a  yearly  rent  of  $200,  a  certain  dwelling- 
house,  with  stable  and  sheds  attached,  in  the  village  of  , 
in  the  county  of  ,  the  property  of  this  plaintiff,  the 
same  being  upon  a  part  of  the  estate  of  M.  N.,  deceased  [or, 
otherwise  'briefly  deserve  the  demised 'premises]. 

II.  That  said  lease  contained  a  covenant  on  the  part  of  the 
defendant,  of  which  the  following  is  a  copy  :  (h)  \cojpy  of  the 
covenanf]  (i)  [or,  That  the  defendant  in  said  lease  covenanted 
that  he  would,  during  the  said  term  of  one  year,  at  his  own 
cost  and  expense,  keep  said  dwelling  house  and  premises  in 
good  repair,  and  at  the  expiration  of  said  term  leave  the  said 
dwelling-house  and  premises  in  as  good  condition  as  he  received 
the  same,  reasonable  wear  and  tear  excepted.] 

III.  That  the  defendant  entered  upon  the  premises  and 
occupied  the  same  during  the  said  term  of  one  year,  under 
said  agreement ;  but  that  he  has  failed  to  keep  the  said  house 


Qi)  The  declaration  need  not  set  in  the  absence  of  any  covenant,  state 

out  the  whole  of  the  contract,  but  the  hiring,  and  set  out  a  copy  of  the 

only  such  parts  are  necessary  as  re-  lease.     It  is  not  sufiBcient  merely  to 

late  to  the  breaches  assigned.    Sand-  aver  that  it  was  the  tenant's  duty  to 

ford  ».  Halsey,  2  2?«ra.,  235.    Seenoie  keep  the  premises  in  repair.    In  gen- 

(a),  supra.  eral,  it  is  not  enough  to  aver  that 

(i)  "Where  the  action  is  founded  such  was   defendant's    duty.      The 

not  on  an  express  covenant,  but  on  a  facts  out  of  which  the  duty  arose 

violation  of  the  obligation  arising  out  should  be  pleaded.      City  of  Buffalo 

of  the  relation  of  landlord  and  tenant,  «.  HoUoway,  3  Seld.,  493;  Congreve 
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and  premises  in  good  repair ;  but,  on  the  contrary,  lie  has  left 
them  in  such  condition  that  the  fences  are  broken  down,  the 
walls  and  the  roof  admit  the  water,  and  in  consequence,  the 
plastering  has  in  many  places  fallen  down,  the  window-glass 
is  broken  [or,  other  injury  ( j)],  and  the  house  and  premises  are 
otherwise  injured  by  reason  of  the  neglect  of  the  defendant  to 
keep  them  in  good  repair,  pursuant  to  his  said  agreement,  to 
the  damage  of  this  plaintiff  dollars.  ^ 

Wherefore,  &c. 


4.  Against  Landlord,  for  Breach  of  Covenant  to  Tteejp  Premises 
in  Bejpair,  with  Special  Damage. 

No.  169. 

I.  That  on  the  first  day  of  May,  1856,  by  a  lease  in  writing, 
then  made  between  this  plaintiff  and  the  defendant,  under 
their  hands  and  seals'  [or,  under  the  hand  and  seal  of  the  de- 
fendant], the  defendant  leased  to  this  plaintiff  the  premises 
known  as  No.  —  street,  in  the  city  of  New  York, 
for  one  year  from  that  date,  at  the  yearly  rent  of  dollars. 

II.  That  said  lease  contained  avcovenant  on  the  part  of 
defendant,  of  which  the  following  is  a  copy  :  [copy  of  covenant 
to  keep  in  repair. ^ 

in.  That  this  plaintiff  entered  into  possession  of  said 
premises  under  said  lease,  and  used  the  same  as  a  store  and 
warehouse  for  storing  and  selling  various  articles  of  dry  goods. 

lY.  That  the  defendant  has  failed  to  perform  said  covenant 
and  keep  the  premises  in  repair,  but  has  allowed  the  walls  and 
roof  to  become  and  remain  leaky,  by  means  whereof  the  water 
has  entered  said  premises  and  utterly  ruined  a  portion  of  his 


•0.  Morgan,  4  Duer,  489 ;  Seymour  v.  (j)  Voluntary  waste  by  the  ten- 

Maddox,  16  Q.  i).,  826;    S.  C,  71      ant  should  be  specially  stated. 
Mig.  Com.  L.  R.,  326. 
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said  goods,  and  seriously  injured  others,  to  the  damage  of  this 
plaintiff  dollars. 

Wherefore,  &c. 


5.  Against  Landlord,  for  Breach  of  Covenamtfor  Quiet  Pos-^ 

session,  (k) 

No.  170. 

I.  That  on  the  day  of  ,  this  plaintiff  and 
the  defendant  entered  into  an  agreement  under  their  hands 
and  seals  \or,  under  the  hand  and  seal  of  the  defendant], 
whereby  this  plaintiff  hired  and  the  defendant  leased  for  the 
term  of  ten  years  from  said  date,  at  a  yearly  rent  of 
dollars,  the  following  described  premises  :  [insert  description 

from  the  lease.] 

II.  That  said  lease  contained  a  covenant  on  the  part  of  the 
defendant,  of  which  the  following  is  a  copy  :  [copy  of  covena/nt 

for  quiet  possession]  [or,  That  ti)e  defendant  in  said  lease  cov- 
enanted with  this  plaintiff  that  he  should  peaceably  and  qui- 
etly occupy  and  enjoy  the  premises  aforesaid  for  the  said  term 
of  ten  years.] 

III.  1  hat  this  plaintiff  has  not  been  permitted  peaceably  to 
occupy  and  enjoy  the  possession  of  said  premises  ;  but,  on  the 
contrary,  after  the  commencement  of  the  term,  and  on  the 
day  of  J  185  ,  one  M.  N.,  who  was  at  the  time  of 
making  said  lease,  and  thereafter,  until  the  last  mentioned  day, 
the  lawful  owner  of  said  premises  (1)  [or,  lawfully  entitled  to 


(h)  For  complaints  on  breach  of  -  adverse  right  existing  at  the  time  of 

covenant  of  warranty  of  title,  &c.,  see  .the  making  the  covenant ;  not  a  tor- 

Forms  No.  176  and  No.  177,  post.  tious  disturbance,  nor  a  lawful  dis- 

(Z)  The  breach  of  the  covenant  for  turbance  by  an  adverse  right  subse- 

quiet  enjoyment  is  an  actual  disturb-  quently  acquired.     Greenby  v.  Wil- 

ance  of  possession  by  reason  of  some  cocks,  2  Johns.,  1 ;  Grannis  v.  Clark, 
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the  possession  of  said  premises]  entered  upon  the  same  and 
ejected  this  plaintiiF  therefrom,  and  has  since  kept  him  out  of 
possession  of  the  same. 

lY.  That  this  plaintiff,  confiding  in  the  covenant  of  the 
defendant  afore-mentioned,  had  purchased  a  number  of  farm- 
ing utensils  and  implements  of  husbandry  for  the  cultivation 
of  said  premises,  and  had  entered  upon  said  premises  and  com- 
menced to  raise  grain  and  fruit  thereon,  when  he  was  so 
ejected ;  and  that  by  reason  of  the  defendant's  failure  to  fulfill 
said  covenant,  said  farming  utensils  and  implements  became  of 
little  or  no  value  to  him,  and  he  was  deprived  of  the  result  of 
his  time  and  labors  in  cultivating  said  premises,  to  the  damage 
of  this  plaintiff  dollars. 

Wherefore,  &c. 


6. .  Against  Landlord,  for  Breach  of  Agreement  to  Complete 
Demised  Premises  well. 

No.  171. 

I.  That  on  the  day  of  185  ,  at  , 

the  said  plaintiffs  entered  into  an  agreement  in  writing,  with 
the  defendants,  bearing  date  on  that  day,  duly  executed  by 
the  plaintiffs  under  the  firm  name  of  A.  B.  &  Co.,  and  by  the 
defendants  under  the  firm  name  of  Y.  Z.  &  Co. ;  of  which 
agreement  the  following  is  a  copy  : 

"Memorandum  of  agreement  made  this  tenth  day  of  No- 
vember, eighteen  hundred  and  fifcy-two,  between  Y.  Z.  &  Co., 
of  the  first  part,  and  A.  B.  &  Co.,  of  the  second  part,  wit- 
nesseth:  Tijat  the  said  parties  of  the  first  part  have  agreed  to 
let,  and  the  said  parties  of  the  second  part  have  agreed  to 


8  GoW;  36  ;  see  cases  cited  3  Oreenl.  lenbach,  7  Johns.,  376.  For  other 
on  Ev.,  239,  §  243.  As  to  an  entry  averments  of  ouster,  see  Form  No. 
by  the  landlord,  see  Sedgwick  v.  Hoi-      176,  post. 
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hire,  the  premises  known  as  the  first  floor  and  basement  of 
number  ninety-one  (91)  Liberty  street,  in  the  city  of  New 
York,  upon  the  following  terms  and  conditions,  viz.  :  the  build- 
ing now  being  erected  upon  said  premises  is  to  be  finished,  and 
possession  thereof  given  by  said  parties  of  the  first  part,  on 
the  first  day  of  January,  eighteen  hundred  and  fifty-three, 
provided,  in  the  event  of  the  premises  not  being  fully  com- 
pleted by  the  time  specified,  viz.,  the  first  of  January,  1853, 
the  said  parties  of  the  first  part  using  all  due  diligence  to 
secure  the  completion  of  said  premises, — that  the  said  parties 
of  the  second  part  are  .not  to  pay  any  rent  whatever  until  the 
premises  are  fully  completed,  as  in  said  agreement  hereinafter 
specified  ;  the  said  premises  and  fixtures  to  be  finished  in  the 
same  manner  as  the  store  now  occupied  by  M.  N.,  in  the  same 
street,  and  in  addition  thereto,  the  parties  of  the  first  part  are 
to  furnish  shelving  to  the  amount  of  five  hundred  dollars.  On 
or  before  the  first  day  of  January,  1853,  the  parties  of  the  first 
part  are  to  execute  a  lease  (to  contain  the  customary  condi- 
tions) of  said  premises  to  the  parties  of  the  second  part,  for  the 
term  of  three  years,  at  the  yearly  rate  of  three  thousand  five 
hundred  dollars,  to  be  paid  on  the  usual  quarter-days,  which 
lease  the  parties  of  the  second  part  agree  to  accept,  it  being 
understood,  however,  that  there  shall  be  no  condition  inserted 
in  said  lease  to  prevent  the  said  parties  of  the  second  part  from 
underletting  said  premises,  if  they  desire  so  to  do,  provided 
that  the  said  parties  of  the  second  part  shall  not  underlet  said 
premises  for  any  other  business  than  for  fancy  silk  or  dry  goods 
business,  unless  by  the  written  consent  of  the  said  parties  of 
the  first  part.  In  consideration  whereof,  and  of  one  dollar  by 
each  of  the  said  parties  to  this  agreement,  to  the  other  paid, 
they  bind  themselves,  their  heirs,  executors,  and  administra- 
tors, each  to  the  others,  to  the  full  and  faithful  performance  of 
this  agreement.  In  witness  whereof,  the  parties  hereto  have 
hereunto  interchangeably  set  their  hands  and  seals,  the  day  and 
year  first  above  written. 

"  (Signed)  y.  z.  &  co. 
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For  breach  of  agreement  to  finish  demised  premises  well. 

II.  That  after  the  making  of  this  agreement,  and  on  or 
about  the  first  day  of  February,  1853,  the  said  defendants 
delivered  and  tlie  said  plaintiffs  took  possession  of  tlie  first 
floor  and  basement  of  said  building,  under  and  in  pursuance 
of  said  agreement,  no  lease  or  other  agreement  having  been 
made  or  executed  between  the  said  parties ;  and  that  the  said 
plaintiffs  took  possession  thereof  upon  the  faith  and  assurance 
of  the  said  defendants,  and  the  lull  belief  thereof,  that  the  said 
premises  were  finished  in  the  same  manner  as  the  store  then 
occupied  by  M.  N.,  in  the  same  street,  and  in  accordance  with 
the  terms  of  said  agreement. 

III.  And  the  plaintiffs  further  state,  that  the  said  premises 
were  not  finished  in  the  same  manner  as  the  store  tiien  (at  the 
time  of  making  such  agreement)  occuj)ied  by  M.  1^.,  in  the  same 
street,  but  on  the  contrary  thereof,  the  roof  of  tlie  said  build- 
ing, and  the  gutters,  water-courses,  and  leaders  therefrom, 
were  finished  and  constructed  in  a  different  and  less  perfect 
manner  than  those  upon  that  store,  and  an  obstruction  was 
was  placed  over  the  top  of  the  leader  that  conducted  the 
water  from  the  said  roof  of  the  building,  which  obstructed  and 
prevented  the  water  from  passing  off  from  said  roof,  whereas 
no  such  obstruction  was  placed  over  the  top  of  the  leader,  or 
gutter,  or  water-course,  from  the  roof  of  the  store  then  occu- 
pied by  said  M.  N.,  in  the  same  street. 

lY.  That  in  consequence  thereof,  the  water  falling  upon  the 
roof  of  said  building  mentioned  in  said  agreement,  was  ob- 
stmcted  and  prevented  from  passing  off  through  the  gutters, 
water-courses,  or  leader,  and  was  forced  back  upon  and  run 
through  the.  skylight  in  the  roof,  and  down  into  the  said  first 
floor  and  basement,  and  upon  the  silks,  goods,  and  wares  and 
merchandise  of  the  said  plaintiffs'  kept  therein,  and  greatly 
injured  the  same,  to  the  damage  of  these  plaintiffs  four  thou- 
sand dollars. 

Wherefore,  &c. 

This  is  in  substance  the  complaint  in  TuUer  v.  Davia,  4 

Duer,  187. 

17 
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Necessary  averments,  in  an  action  on  a  false  warranty. 


y.    On  Waekanties  and  Covenants  of  Title. 
1.  On  Warranty  of  the  Soundness  of  a  Horse. 

No.  172. 

I.  That  on  the  day  of  185  ,  at  , 
tlie  defendant  having  offered  to  sell  and  deliver  to  this  plain- 
tiff a  certain  horse,  warranted  [and  fraudulently  represented](m) 
said  horse  to  be  kind  and  true. 

II.  That  this  plaintiff,  relying  upon  said  warranty  and 
representations,  (n)  then  and  there  purchased  said  horse,  and 
paid  to  the  defendant  therefor  the  sum  of  dollars. 

III.  That  at  the  time  of  said  warrant;^  and  sale  the  said 
horse  was  unsound,  unkind,  and  untrue,  and  was  infected  with 
an  infectious  disease,  and  was  utterly  worthless,  (o)  and  was 
known  by  the  defendant  so  to  be ;  and  that  said  horse  still  so 
remains. 

lY.  That  thereafter  said  horse  infected  with  said  infectious 

disease  other  horses  of  this  plaintiff,  of  the  value  of 

dollars,  by  reason  whereof  one  of  said  horses  died 


(m)  The  words  in  brackets  are  not  (n)  The  complaint  must  arer,  and 

necessary  to  the  cause  of  action  upon  the  evidence  show,  that  the  plaintiff 

the    warranty.       No    averment    of  was  actually  misled  by  relying  on  the 

knowledge  or  fraud  is  necessary  to  warranty.    Holman«.Dord,  12  .BiirJ., 

support  that  action.    Holman  ■«.  Dord,  336;     The    Oneida    Manufacturing 

12  Barb ,  336 ;  Williamson  v.  Allison,  Society  v.  Lawrence,  4  (Jow.,  440. 

2  East,  446.     But  it  is  well  to  insert  (o)  The  unsound  condition  of  the 

the  averment ;  as  the  evidence  upon  chattel  should  be  averred  according 

the  trial  may  fail  to  prove  a  warranty,  to  the  fact.     Under  an  averment  (in 

yet  may  disclose  a  fraudulent  repre-  an  answer)  that  the  property  was 

sentation  or  concealment,  upon  which,  very  poor  and  of  very  little  value,  it 

on  a  complaint  in  the  above  form,  was  held  that  the  defendant  could 

plaintiff  might  recover  for  the  deceit,  not  prove  that  it  was  worth  nothing. 

But  see  Edick  s.   Crim,  10  Barb.,  and  was  of  no  value.     Deifendorff  v. 

445.  Gage,  7  Barb.,  18. 
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and  the  others  were  rendered  worthless ;  and  this  plaintiff  was 
put  to  great  expense  in  the  care  of  said  horses  and  in  attempt- 
ing their  cure,  (p) 

V.  That  by  reason  of  the  premises  this  plaintiff  was  misled, 
to  his  damage  dollars. 

Wherefore,  &c. 


2.   On  Warranty  of  the  Genuineness  of  a  Note. 
No.  173. 

I.  That  on  the  day  of  185  ,  at  , 
the  defendant  having  offered  to  pass  to  this  plaintiff,  for  a 
valuable  consideration,  a  promissory  note  made  by  one  M.  N., 
payable  to  his  own  order,  and  indorsed  by  him,  which  note 
bore  date  the                 day  of                 185  ,  and  was  payable 

days  from  date,  and  was  for  the  sum  of  dollars 

[or,  a  promissory  note  of  which' the  following  is  a  copy,  Copy 
of  the  note],  then  and  there  warranted  the  said  note  to  have 
been  in  truth  made  by  the  said  M.  N^. 

II.  That  this  plaintiff,  relying  upon  said  warranty,  pur- 
chased said  note  of  the  defendant,  and  paid  him  therefor  the 
sum  of  dollars. 

in.  That  in  truth  said  note  was  not  made  by  said  M.  N., 
but  his  name  was  forged  thereto,  (q) 

IV.  That  by  reason  of  the  premises  this  plaintiff  was 
misled,  to  his  damage  dollars. 

Wherefore,  &c. 


{p)  The  plaintiff  may  recover  not  animal  warranted  sound.     Jeffrey  v. 

only  the  difference  between  the  value  Bigelow,  13  Wend.,  518. 

of  the  chattel  as  warranted  and  as  (q)  An  averment  that  the  defendant 

found  to  be,  but  also  special  damages  knew  the  falsity  of  the  warranty,  is 

for  injuries  occasioned  by  the  condi-  not    necessary ;    but  see   note  (m), 

tion  of  the  chattel,  as,  the  communi-  supra. 
cation  of  infectious  diseases  by  an 
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Express  or  implied  warranty  of  amount  3ue  on  a  judgment. 

3.    On  Warranty  of  the,  Amount  due  on  a  Judgment  assigned. 

No.  174. 

I.  That  on  the  day  of  185  ,  the  defendant, 
for  a  valuable  consideration,  duly  assigned  to  this  plaintiff  a 
judgment  which  he  had,  on  the  day  of  , 
recovered  in  the  Supreme  Court,  county  of  Herkimer  [or,  in 
the  Court],  for  the  sum  of  dollars,  in  a  certain 
action  wherein  A.  B.,  defendant  above-named,  vras  the  plain- 
tiff and  one  M.  N.  was  defendant,  which  said  assignment  was 
in  writing,  under  the  hand  and  seal  of  the  defendant. 

II.  That  said  assignment  contained  a  covenant  on  the  part 
of  the  defendant,  of  which  the  following  is  a  copy  (r)  {Copy 
of  the  covenant'],  [or.  That  the  defendant  did  therein  and 
thereby  warrant  that  there  was  due  upon  said  judgment,  from 
said  M.  N.,  the  said  sum  of  dollars,  with  interest 
thereon  from  the                day  of                185    .] 

III.  That  in  truth,  at  the  time  of  said  assignment,  said 
judgment  had  been  paid  in  full  \or,  in  part]  to  the  defendant, 
and  no  part  thereof  \or,  only  the  sum  of  dollars]  was 
or  now  is  due  thereon. 

IV.  That  by  means  of  the  premises  this  plaintiff  was  misled, 
to  his  damage  dollars. 

Wherefore,  &c. 


(r)  See  note  (a),  supra.  is,  however,  an  implied  warranty  of 

The  form  of  an  assignment  of  judg-  the  amount  due,  in  every  assignment 

ment  ordinarily  in  use,  contains  an  of  a  judgment;  and  where  no  express 

express  warranty  of  the  amount  due;  .  warranty  is  made,  the  complaint  may 

and  the  form  of  complaint  ahove  is  he  drawn  in  the  mode  employed  in 

adapted  to  that  state  of  facts.     There  the  two  forms  immediately  preceding. 
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Implied  warranty  of  title.  Judgment  for  possession,  against  plaintiff. 

4.    On  Warranty  of  Title  of  Chattels  sold. 
No.  175. 

I.  That  on  the  day  of  185  ,  at  , 
the  defendant  having  offered  to  sell  and  deliver  to  this  plaintiff 
for  dollars,  to  be  paid  to  him  by  this  plaintiff,  a  certain 
pianoforte,  warranted  (s)  [and  fraudulently  represented  (t)] 
said  pianoforte  to  be  the  property  of  defendant. 

II.  That  this  plaintiff,  relying  (u)  on  said  warranty  [and 
representations],  purchased  the  same  from  defendant,  and 
paid  to  tlie  defendant  therefor  the  sum  of  dollars. 

in.  That  in  truth  said  pianoforte  was  then  not  the  property 
of  defendant,  but  was  owned  by  one  ;  all  which 

defendant  then  knew. 

IV.  That  thereafter  the  said  sued  this  plaintiff 
to  recover  possession  of  the  same ;  and  that  this  plaintiff 
gave  tlie  defendant  due  and  timely  notice  of  the  commence- 
ment of  said  suit,  and  that  this  plaintiff  required  him  to 
defend  the  same,  or  judgm'ent  upon  failure  to  answer  would 
be  suffered  ;  but  the  defendant  neglected  to  defend  said  suit, 
and  such  proceedings  were  afterwards  had  therein  as  tbat  the 
said  recovered,  by  legal  process,  possession  of  said 
pianoforte  from  this  plaintiff,  with                 dollars  costs. 

V.  Tbat  by  reason  of  the  premises  this  plaintiff  was  misled, 
to  his  damage  (T)  dollars. 

Wherefore,  &c. 

(«)  The  presumption  of  law  is,  that  the  vendee  takes  at  his  own  risk.     3 
on  a  sale  of  chattels  the  vendor  war-  Kent.,  5th  ed.,  478;  McCoy  v.  Art- 
rants  his  title,  unless  at  the  time  he  cher,  3  Barb.,  323 ;  Dresser  v.  Ains 
expressly  disavows  an  intent  to  do  worth,  9  IJ).,  619;  Edick  «.  Grim,  10 
so   (De  Freeze  v.  Trumper,  1  Johns.  It.,  455.     But  as  to  the  soundness 
274 ;  Heermance  v.  Vernoy,  6  II).,  6 ;  of  the  latter  exception  see  Story  on 
Rew  V.  Barber,  3  Oow.,  272),  or  unless  Contracts,  §  635. 
the  chattel  is  out  of  the  vendor's  pos-  (Q  See  note  (m),  supra. 
session  at  the  time  of  the  sale,  in  (m)  See  note  (w),  supra. 
which  case,  in  the  absence  of  fraud,  (v)  The  measure  of  damages  in  an 
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Conveyance  to  plaintiff  by  defendant,  with  covenant. 

5.    On  Covencmt  against  Incumhranoes  (w)  on  Real  Property. 

No.  176. 

I.  That  on  the  day  of  185  ,  the  defendant, 
by  his  deed,  under  his  hand  and  seal,  for  a  valuable  consider- 
ation therein  mentioned,  sold  and  conveyed  to  this  plaintiff  in 
fee  simple  \or  otherwise,  as  the  case  leas']  a  certain  farm  in  the 
town  of  ,  county  of  ,  which  is  described  as 
follows  [or,  which  is  more  particularly  described  in  said  con- 
veyance, to  which,  duly  recorded  in  the  oflBce  of  the  clerk  of 
said  county,  in  liber  of  conveyances,  page  ,  this 
plaintiff  prays  leave  to  refer  with  like  effect  as  if  the  same 
were  hereto  annexed]. 

II.  That  said  deed  contained  a  covenant  on  the  part  of  the 
defendant,  of  which  the  following  is  a  copy  (x)  [Co^y  of  cov- 
enant]. 

III.  That  at  the  time  of  the  making  and  delivery  of  said 
deed  the  premises  were  not  free  from  all  incumbrance  \where 
the  covenant  excepted  a  mortgage  or  other  incurnbrance  add, 
other  than  the  mortgage,  or,  lease,  &c.,  therein  excepted],  but 
on  the  contrary  the  premises  were  subject  to  the  (inchoate) 


action  of  deceit  or  warranty,  against  for  defending  the  title.     Armstrong 

the  vendor  upon  a  failure  of  title,  is  ■».  Percy,  5  Wend.,  535.     But  com- 

the  damages  and  costs  recovered  by  pare  Lewis  v.  Peake,  7  Taunt.,  152. 
the  true  owner  against  the  vendee,  (m)  For  a  complaint  on  Covenant 

with  interest  thereon.     Blasdale  v.  for  Quiet  Enjoyment,  see  Fwm,  No. 

Babcock,  1  JoTins.,  517 ;  Armstrong  v.  170,  ante.    In  an  action  for  breach  of 

Percy,  5  Wend.,  535.     But  where  the  a  Covenant  of  Seisin  or  of  a  Covenant 

article  is  replevied  of  the  vendee,  he  of  Power  to  Convey,  it  is  enough  to 

can  recover  only  its  value,  of  the  ven-  aver  the  breach  in  the  words  of  the 

dor,  and  not  the  damages  recovered  covenant.  RickertB.  Snyder,  9  IFera^Z., 

against  him  for  its  detention,  nor  the  416  ;  4  Kents  Com.,  479. 
fees  paid  by  him  to  his  own  attorney  (x)  See  note  {a),  supra. 
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right  of  dower  of  one  M.  N.,  wife  [or,  widow]  of  one  O.  N., 
the  former  owner  of  the  premises  [or,  but  on  the  contrary  that 
on  the  day  of  185  ,  one  M.  N.  recovered  a 

judgment  in  the  Court  at  ,  against  the  de- 

fendant for  the  sum  of  dollars,  which  judgment  was  on 

the  day  of  ,  185   ,  docketed  in  said  county  of  [the 

county  where  the  premises  are  situated],  and  which  judgment, 
at  the  time  of  the  execution  and  delivery  of  the  deed,  remained 
unpaid  and  unsatisfied  of  record]. 

lY.  That  by  reason  thereof  this  plaintiff  was  obliged  to 
pay  (y)  and  did,  on  the  day  of  185  ,  pay,  the 

sum  of  dollars  in  extinguishing  the  right  of  dower, 

[or,  the  lien  of  the  judgment]  aforesaid,  (z)  to  the  damage  of 
this  plaintiff  dollars. 

Wherefore,  &c. 


6.  On  Covenant  of  Warranty  on  Real  Property. 

No.  177. 

I.  That  on  the  day  of  185  ,  at  , 

the  defendant, .  by  his  deed  under  his  hand  and  seal,  for  a 
valuable  consideration  therein  mentioned,  sold  and  conveyed 
to  this  plaintiff  [hriefly  describe  the  premises'],  in  fee  simple  [or 
otherwise,  as  the  case  was]. 


{y)    Compulsion    by    suit    is  not  There  is  an  exception  in  the  case  of 

necessary.     Prescott  v.  Trueman,  4  a  covenantee  vi^ho  bought  for  the  pur- 

Mass.,  627.  pose  of  a  resale,  the  covenantor  having 

(z)  If  the  plaintiif  has  not  paid  off  had  notice  of  this  intention   at  the 

or  bought, in   the   incumbrance,  he  time  of  the  sale.     Bachelder  d.  Stur- 

can  recover  only  nominal  damages.  gis,  3  CVs'A.,  201.    In  such  case  those 

See  Delaverque  v.  Norris,  1  Johns.,  facts,  and  the  diminished  value  of  the 

358;    Hall   ».   Dean,   18   IJ).,   105;  estate  under  the  incumbrance,  should 

Stanard    «.  Eldridge,   16    Ih.,   254.  be  alleged.    Where'  the  covenantee 
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II.  That  said  deed  contained  a  covenant  on  the  part  of  the 
defendant,  of  which  the  following  is  a  copy  (a)  {Copy  of  cove- 
nant of  loarranty]. 

III.  That  the  plaintiff  afterwards  lawfully  entered  upon 
the  premises,  and  became  seised  tliereof  accordingly,  (b) 

lY.  That  the  defendant  has  not  warranted  and  defended 
the  premises  to  the  plaintiff;  but,  on  the  contrary,  on  the 
day  of  185  ,  one  M.  N.,  who  at  the  time  of  making 

said  deed  had,  and  ever  since  until  the  last-mentioned  day, 
continued  to  have,  lawful  right  to  the  premises  by  an  elder  and 
better  title,  did  lawfully  enter  the  premises,  and  ousted  the 
plaintiff  thereof  (c)  [or,  but,  on  the  contrary,  one  M.  N.,  law- 
fully claiming  the  same  premises  by  an  elder  and  better  title, 
afterwards,  in  an  action  brought  by  him  in  the  Court, 

held  at  ,  in  which  said  M.  N.  was  plaintiff  and  this 

plaintiff  was  defendant,  did,  on  the  day  of 

185  ,  recover  judgment  against  this  plaintiff  for  his  seisin  and 


has  paid  off  the  incumhrance,  the  ex-  and  better  title,  and  lawfully  then 

penditure  is  a  special  damage  and  held  and  still  holds  this  plaintiff  out 

should  be  specially  averred.     De  For-  of  possession  thereof,  to  the  damage, 

est  V.  Leete,  16  Johns.,  122.  &c. 

(a)  See  note  (a),  supra.  (c)  In  order  to  sustain  an  action 

(J)  It  is  said  that  where  the  cove-  for  the  breach  of  a  general  covenant 

nantee  is  held  out  of  possession  by  of  warranty,  an   actual  eviction  or 

one  in  actual  possession  under  a  para-  ouster  of  the  plaintiff  from  the  pos- 

mount  title  at  the  time  of  the  grant,  session  of  the  whole  or  a  part  of  the 

the  covenant  is  broken.     Whitty  v.  premises  by  process  of  law,  or  law- 

Hightower,  12  ySwe^.  c6  Jf ,  478.     In.  fully  by   paramount  title,  must  be 

such  case  omit  this  allegation  and  averred  and  proved.     Rickert  v.  Sny- 

add, —  der,  9  TFera(?.,  416.     And  a  complaint 

III.  That  the  defendant  has  not  averringthattheplaintiflfwaslawfuUy 

warranted  and  defended  the  premises  evicted  from  the  right  and  title  to 

to  this  plaintiiF;  but,  on  the  contrary,  said  prenjises  by  a  paramount  and 

at  the  time  of  the  making  and  deliv-  lawful  title  to  the  same,  does  not  im- 

ery  of  said  deed  one  M.  N.  was  seised  port  an  ouster  from  possession.    Bly- 

and  possessed  of  the  premises,  law-  denburgh  v.  Cotheal,  1  Duer,  176. 
fully  claiming  the  same  by  an  elder 


CONTRACTS.— UNLIQUIDATED    DAMAGES. 


266 


On  a  promise  of  marriage. 


possession  of  .the  premises,  (d)  and  afterwards   and  on  the 
day  of  185  ,  (by  virtue  of  a  writ  of  execution 

duly  issued  thereon),  lawfully  entered  the  premises  and  ousted 
the  plaintiff  thereof],  and  still  lawfully  holds  him  out  of  the 
same,  to  the  damage  of  this  plaintiff  dollars. 

Wherefore,  &c. 


VI.    Foe  Breach  of  Peomise  of  Maeeiage.  (e) 

No.  178. 

I.  That  on  the  day  of  185  ,  at  , 

in  consideration  that  this  plaintiff,  who  was  then  unmarried, 
would,  at  the  request  of  the  defendant,  marry  hiin  on  request. 


(d)  If  the  covetiantor  has  notice  of 
the  action,  the  covenantee  is  not 
bound  to  defend,  Jackson  v.  Marsh,  5 

Wend.,  44 ;  and  the  proceedings  will 
be  conclusive  against  the  covenantor 
in  this  action.  Cooper  v.  Watson, 
10  lb.,  202.  Verbal  notice  is  suffi- 
cient. Miner  ii.  Clark,  15  lb.,  425. 
But  see  Kelly  v.  The  Dutch  Church 
of  Schenectady,  2  Hill,  106. 

(e)  The  fact  that  actions  for  breach 
of  promise  are  brought  almost  exclu- 
sively by  females,  has  caused  it  to  be 
supposed  by  many  that  no  action  lies 
by  a  man  for  breach  of  promise  by  a 
woman.  And  in  support  of  this  view 
a  distinction  has  been  suggested,  of 
this  sort ;  that  marriage  to  the  woman 
involves  a  pecuniary  settlement  in 
life,  the  loss  of  which  is  the  ground 


of  her  action,  while  on  the  part  of 
the  man  there  is  in  general  no  such 
element  involved,  but  the  advantages 
derived  to  him  are  of  a  character  not 
capable  of  pecuniary  valuation.  We 
consider  the  law  clearly  to  be,  how- 
ever, that  the  action  lies  in  behalf  of 
the  man  for  such  loss,  properly  the 
subject  of  damages,  as  he  may  be 
able  to  show  himself  to  have  sus- 
tained. Harrison  v.  Cage,  1  Ld. 
Raym.,  386.  The  form  given  above 
is  only  adapted  to  an  action  by  a 
female ;  but  it  is  so  drawn  because 
that  form  only  is  practically  of  any 
use, — and  the  differences,  indeed,  are 
wholly  immaterial, — not  because  it  is 
considered  that  the  action  does  not 
lie  between  the  parties  reversed. 
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the  defendant  promised  (f)  to  marry  this  plaintiff  within  a 
reasonable  time,  (g) 

II.  That  this  plaintiff,  confiding  in  said  promise,  has  always 
since  remained  and  now  is  ready  and  willing  (h)  to  many  the 
defendant,  but  the  defendant  refuses  to  marry  this  plaintiff,  to 
her  damage  dollars,  (i) 

Wherefore,  &c. 


(/)  That  a  complaint  might  be 
good  on  demurrer  though  not  on 
motion,  where,  instead  of  averring 
a  promise,  it  alleged  a  conversation 
in  which  plaintiff  taxed  defendant 
with  having  made  a  promise  and 
defendant  distinctly  admitted  the 
charge,  see  Buzzard  ■».  Knapp,  13 
How.  Pr.  i?.,  504. 

{g)  This  is  commonly  the  tenor  of 
the  promise ;  for  a  promise  to  marry 
without  specification  of  time,  gives 
the  party  a  reasonable  time.  If,  how- 
ever, the  promise  were  in  fact  to 
marry  on  a  set  day,  it  should  be  so 
averred.  Po,  also,  if  it  were  to  marry 
on  request.  In  the  latter  case  a  re- 
quest must  be  averred  and  proved ; 
unless  the  defendant  has,  by  his  own 
act,  incapacitated  himself  from  mar- 
rying, in  which  case  it  is  unnecessary. 
Short  «.  Stone,  8  Q.  B.,  358 ;  S.  C, 
50  Eng.  G.  L.  B.,  356 ;  Caines  ii. 
Smith,  15  Mees.  d  W.,  189  ;  Harrison 
V.  Cage,  1  Ld.Eaym.,  386;  Millward 
v.  Littlewood,  1  Eng.  L.  &  Eq.  S., 
408.  And  compare  Lovelock  v.  Frank- 
lyn,  8  Q.  E.,  371 ;  S.  C,  50  Eng.  C. 
L.  R,  371. 

(A)  Except  in  the  case  of  a  promise 
to  marry  on  request,  the  necessity  of 
averring  request  is  dispensed  with. 
"  The  modesty  of  the  sex,"  says  Lord 
Coke,  "  is  considered  by  the  common 


law.  It  can  hardly  be  expected  that 
a  lady  should  say  to  a  gentleman,  '  I 
am  ready  to  marry  you ;  pray  marry 
me.' "    See  1  Parsons  on  Contr.,  544. 

An  allegation,  after  stating  the 
breach,  that  defendant  broke  his 
promise,  fraudulently  intending  to 
deceive  and  injure  the  plaintiff,  may 
be  struck  out  on  motion.  Leopold  ». 
Poppenheimer,  3  Code  P.,  39. 

(i)  Damages  may  be  recovered  in 
these  actions  not  only  for  pecuniary 
loss,  but  also  for  suffering  and  injury 
to  condition  and  prospects.  1  Par- 
sons on  Conir.,  543,  and  cases  cited 
lb.,  note  (i).  And  it  is  held  that 
where,  in  an  action  by  a  female  for  a 
breach  of  promise  to  marry,  it  ap- 
pears that  the  defendant's  promise  to 
marry  the  plaintiflf  was  made  with  a 
view  to  seduce  her  and  then  abandon 
her,  and  that  the  defendant,  by 
means  of  the  promise,  has  seduced 
the  plaintiff,  the  seduction  should  be 
regarded  as  an  aggravation  of  the 
breach  of  promise,  authorizing  the 
jury  to  give  an  increased  verdict. 
Wells  V.  Padgett,  8  Pari.,  323. 

Evidence  of  impaired  health  of  the 
plaintiff  is  inadmissible,  unless  that 
be  alleged  in  the  complaint  as  special 
damage  resulting  from  the  breach. 
Bedell  v.  Powell,  13  Park,  183. 
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Landlord's  promise  to  indemnify  against  ground  rent. 

VII.     Foe  Breach  of  Agreement  to  Indemnify. 

1.  Against  Principal,  (j) 

No.  179. 

I.  That  at  the  times  hereinafter  mentioned  the  defendant 
held  certain  premises  {description  of  leasehold  premises']  as 
tenant  thereof,  to  one  M.  IS.,  at  a  yearly  rent  of 

dollars,  payable  by  the  defendant  to  said  M.  N.,  on  the  [state 
days  of  payment]. 

II.  That  on  the  day  of  185  ,  in  considera- 
tion that  this  plaintiff  then  became  the  tenant  to  the  defend- 
ant of  said  premises  [or,  of  ,  which  premises  were  a 
portion  of  the  above  described  premises],  at  a  yearly  rent  of 

dollars,  payable  to  him  by  the  plaintiff,  the  defendant 
promised  that  he  would,  during  the  continuance  of  the  tenancy 
of  this  plaintiff,  indemnify  him  and  save  him  harmless  from 
and  against  the  payment  of  the  rent  payable  to  M.  N.  as 
aforesaid,  and  from  and  against  all  costs,  damages,  or  expenses 
to  which  he  might  be  put  by  reason  of  any  default  in  the  pay- 
ment thereof,  (k) 

III.  That  the  defendant,  contrary  to  his  promise,  omitted 
to  pay  the  rent  which  became  due  from  him  to  said  M.  N.  on 
the  day  of  186  ,  which  was  during  the 
tenancy  of  this  plaintiff  under  said  agreement. 

lY.  That  by  reason  thereof  said  M.  N.,  on  the 
day  of  185  ,  in  the  Court  of  ,  commenced 

proceedings  to  recover  possession  of  said  premises,  which 


(j)  The  allegations  of  the  following  a  precedent  that  varies  from  them. 

form   may  easily  be  modified  to  a  If   the    promise   was   in   writing  it 

complaint  against  the  principal.  should  be  set  forth.     See  Form  No. 

Qc)  The  terms  of  the  promise  should  166,  paragraph  I.,  and  note. 
be  truly  stated,  and  not  according  to 
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were  then  occupied  by  the  plaintiff  under  said  agreement, 
for  the  non-payment  of  said  rent ;  and  thereby  the  plaintiff 
was  obliged  to  pay,  and  on  the  day  of  "      185  , 

did  pay,  to  said  M.  N.  to  the  use  of  the  defendant,  the  sum  of 

dollars,  the  amount  of  said  rent,  together  with 
dollars,  the  costs  and  charges  of  said  proceedings;  and  was 
put  to  great  trouble  and  inconvenience,  to  the  damage  of  this 
plaintiff  dollars.  (1) 

Wherefore,  &c. 


2.  Against  Sureties. 
No.  180. 

New  Yoek  Supeeioe  Couet. 


James  McGee 

against 

Terence  Koen,  John  Danagh,  John 
Doyle,  and  George  McDonald. 


The  complaint  of  the  plaintiff  shows  to  this  court : — 
I.  That  on  the  18th  day  of  October,  1854,  the  plaintiff  and 
one  Thomas  McKenna,  theretofore  co-partners  in  business  as 
plumbers,  in  the  city  of  New  York,  under  the  firm  of  McKenna 
&  McGee,  dissolved  their  connection  as  such  co-partners,  and 
thereupon  entered  into  an  agreement  in  writing,  of  said  date, 
duly  executed  and  signed  by  them  respectively,  and  delivered, 
whereby  it  was,  among  other  things,  mutually  agreed  that  the 


([)  The  plaintiflf  may  sue  to  recover  ante,  56.  But  where  damages  he- 
the  rent  paid,  as  for  money  paid  to  yond  that  are  sought,  they  should 
the  use  of  the  defendant.    See  Forms,      be  specially  stated  as  above. 
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Indemnity  against  partnership  debts.  Defendants  undertaking  aa  sureties. 

said  McKenna  should  retain  and  keep  to  his  sole  and  separate 
use  all  and  singular  the  partnership  property  of  every  name 
and  character,  whether  in  action  or  possession,  and  whereso- 
ever situated  ;  and  in  consideration  thereof,  whereas  the  said 
co-partnership  was  indebted  to  sundry  persons  in  sundry  con- 
siderable sums  of  money,  should  pay  and  discharge  the  debts 
so  due  by  the  said  firm  of  McKenna  &  McGee  to  the  extent 
of  twelve  hundred  and  seventeen  dollars  and  sixty-seven  cents 
out  of  and  from  his  own,  the  said  McKenna's,  individual 
resources,  and  to  the  like  extent  hold  the  plaintiff  harmless 
and  indemnified,  of  and  from  and  by  reason  of  any  claims  or 
liabilities  due  by  the  said  firm  of  McKenna  &  McGee  [or, 
which  agreement  contained  a  covenant  on  the  part  of  the  said 
McKenna,  of  which  the  following  is  a  copy  :  (m)] 

II.  That  the  defendants,  in  consideration  of  said  agreement 
between  said  McKenna  and  the  plaintiff,  and  of  one  dollar  to 
each  of  them  in  hand  paid  by  the  plaintiff  simultaneously 
with  the  execution  of  such  agreement,  entered  into  an  under- 
taking in  writing,  duly  executed  and  signed  by  them  respect- 
ively, and  delivered  to  the  plaintiff  [a  copy  whereof  is  hereto 
annexed  (m)]  whereby  they  severally  undertook  and  bound 
themselves  to  the  plaintiff  for  the  faithful  performance  by  the 
said  Thomas  McKenna  of  the  agreements  in  said  agreement 
between  said  McKenna  and  the  plaintiff  contained,  to  be  kept 
and  performed  on  his  the  said  McKenna's  part. 

III.  That  said  McKenna,  under  his  said  agreement  with 
the  plaintiff,  retained  and  kept  to  his  sole  and  separate  use  all 
tbe  partnership  property  of  the  firm  of  McKenna  &  McGee  ; 
but  has  not,  pursuant  thereto,  paid  and  discharged  the  debts 
due  by  said  firm  to  the  extent  aforesaid  ;  and  has  failed  to  hold 
this  plaintiff  harmless  and  indemnified  to  the  like  extent,  of 
and  from  and  by  reason  of  any  claims  or  liabilities  due  by  the 
said  firm. 

IV.  That  at  the  time  of  the  dissolution  of  the  partnership, 


(m)  See  Form  No.  166,  note  (a),  ante. 
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and  agreement  aforesaid,  the  said  firm  of  McKenna  &  McGee 
were  indebted  to  the  firm  of  Thomas  Otis  Leroy  &  Co.,  of  the 
city  of  New  York,  for  merchandise  sold  and  delivered,  in.  the 
sum  of  one  hundred  and  seventy-nine  dollars  and  eighty-one 
cents,  which  was  then  due  and  payable  ;  that  said  indebted- 
ness to  Thomas  Otis  Leroy  &  Co.,  formed  a  part  of  the  twelve 
hundred  and  seventeen  dollars  and  sixty-seven  cents  of  debts 
of  McKenna  &  McGee,  and  was  included  among  such  debts  to 
be  paid  by  the  said  McKenna  under  his  agreement  aforesaid 
with  the  plaintiflF ;  but  the  said  McKenna,  although  requested, 
would  not  pay  or  cause  to  be  paid  to  said  Thomas  Otis  Leroy 
&  Co.  the  said  indebtedness  to  them  of  McKenna  &  McGee, 
or  any  part  thereof. 

V.  That  on  the  23d  day  of  August  last,  an  action  was  duly 
commenced  by  the  plaintiff,  in  the  Court  of  Common  Pleas  for 
the  city  and  county  of  New  York,  to  recover  upon  and  by  vir- 
tue of  the  aforesaid  agreement  from  the  said  McKenna,  the 
said  amount  with  interest  then  due  by  the  said  McKenna  & 
McGee  to  the  said  firm  of  Thomas  Otis  Leroy  &  Co.,  amount- 
ing to  one  hundred  and  ninety  dollars  and  twenty-five  cents, 
and  interest  thereon  ;  and  such  proceedings  were  thereupon 
had,  that  on  the  10th  day  of  December,  inst.,  judgment  was 
recovered  in  such  action  in  favor  of  the  plaintiff  against  the 
said  McKenna  for  the  sum  of  two  hundred  and  forty-two  dol- 
lars and  fifty-five  cents,  including  costs  ;  upon  which  judgment 
execution  was  at  once  duly  issued  against  the  said  McKenna, 
and  is  returned  wholly  unsatisfied. 

YI.  That  prior  to  the  commencement  of  said  action,  the 
plaintiff  caused  notice  in  writing  to  be  served  on  the  defend- 
ants respectively,  as  sureties  aforesaid,  of  his  intention  to  com- 
mence such  action  to  compel  the  payment  of  the  indebtedness 
aforesaid  to  said  Thomas  Otis  Leroy  &  Co.,  by  said  McKenna, 
or  for  him ;  but  the  defendants  altogether  neglected  to  pay 
attention  to  said  notice. 

Yll.  That  the  plaintiff  has  necessarily  paid  or  expended,  in 
consequence  of  the  neglect  and  refusal  of  said  McKenna  to 
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comply  with  his  agreement  aforesaid  with  the  plaintiff,  at  dif- 
ferent times  since  the  said  18th  October,  1854,  in  addition  to 
the  costs  of  said  action  included  in  said  judgment,  fur  legal 
costs,  counsel  fees,  disbursements,  and  for  other  reasonable 
expenses,  divers  sums  of  money  amounting  in  the  aggregate 
to  ninety  dollars,  which  remain  due  and  unpaid  to  the  plain- 
tiff by  the  said  McKenna,  who,  although  [on  the  day 
of  ,  185  ,  (n)]  requested,  refuses  to  make  payment 
thereof  to  the  plaintiff;  whereby  the  right  accrued  to  the 
plaintiff  to  have  and  receive  of  the  defendants  as  sureties  afore- 
said, the  amount  of  said  judgment,  two  hundred  and  forty-two 
dollars  and  fifty-five  cents,  with  ]  nterest  thereon  from  the  day 
of  rendition  thereof,  namely  the  10th  day  of  December,  1855, 
and  also  the  amount  due  and  unpaid  to  the  plaintiff  as  afore- 
said for  legal  costs,  counsel  fees,  disbursements,  and  expenses, 
namely,  ninety  dollars,  according  to  the  tenor  and  effect  of 
their  undertaking,  as  aforesaid. 

YIII.   That  the  defendants,  although  [on  the  day 

of  ,  185  ,J  requested,  (n)  have  not  paid  to  the  plaintiff 

the  amount  of  said  judgment,  or  the  legal  costs,  counsel  fees, 
disbursements,  and  expenses  aforesaid,  but  are  justly  liable  to 
him  therefor  in  the  sum  of  three  hundred  and  thirty-two  dol- 
lars and  fifty-five  cents,  for  which,  with  interest  on  two  hun- 
dred and  forty-two  dollars  and  fifty -five  cents  thereof  from  the 
said  loth  December,  1855,  and  on  the  balance  from  the  24th 
day  of  December,  1855,  the  plaintiff  asks  judgment  against 
the  defendants,  with  his  costs  in  this  action. 

JoHK  0.  Deveeeux, 

Plaintiff^s  Attorney. 

This  is  the  complaint  in  McGee  v.  Roen,  4  Ahbotts^  Pr. 
P.,  8.  (0) 


(n)   As  to  when   request   will  be  stantially  as  it  was  actually  used.    It 

necessary  to  be  averred  and  proved,  was  sustained  on   demurrer   before 

see  Form  No.  136,  note  (I),  ante,  198.  the  special  term, 

(o)  We  give  the  complaint  sub- 
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Analysis  of  Section  XIII.  Actions  against  Carriers. 

SECTION    XIII. 

Complaints  in  Actions  against  Bailees. 

I. — Against  Caebiers. 

1.  Against  a  common  carrier ;  for  loss  of  goods. 

2.  For  the  same  ;  for  breach  of  the  carrier's  duty. 

8.     Against  a  common  or  private  carrier  ;  for  loss  of  goods ; — 
on  a  special  contract. 

4.  Against  the  same  ;  for  injury  to  goods  carried  by  water. 

5.  Against  the  same,  for  failure  to  deliver  at  the  time  agreed  ; 

— with  special  damage. 

6.  Against  common  carrier  for  failure  to  deliver  in  a  reasona- 

ble time, — with  special  damage. 

7.  Against  the  same ;    for  injuries    to  the  person  of  passen- 

ger. 

II. — Against  Waeehousemen. 

1.  For  loss  of  goods. 

2.  For  injury  to  goods. 

III. — Against  Pledgees. 
1.     For  loss  of  pledge. 
2.'    For  injury  to  pledge. 

lY. — Against  Inhkeepek. 
For  loss  of  trunk. 

I.    Against  Caekiees. 

1.    Against  a  Common  Carrier  /  for  Loss  of  Goods,  (p) 

No.  181. 

I.   That  at  tlie  times  hereinafter  mentioned,  the  defendant 
was  a  common  carrier  \or,  the  defendants  were  common  car- 


(p)  The  action  should  be  for  con-  carrier,  independent  of  the  obliga- 
version  of  the  goods  only  when  act-  tions  arising  out  of  the  relations  be- 
ual  wrong  is   chargeable  upon  the      tween  him  and  his  employer.     For 
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Common  carriers  of  Goods. 


Loss, 


riers,  (q)  doing  business  as  such  as  partners  under  the  firm  of 
Y.  Z.  &  Co.,  or,  were  common  carriers,  jointly  interested  as 
such,  (r)]  of  goods,  for  hire,  between  the  places  (s)  hereinafter 
mentioned,  (t) 

n.  That  on  the  day  of  ,  185  ,  at  , 

in  consideration  of  the  sum  of  dollars  then  paid,  [or, 

agreed  to  be  paid]  to  him  by  this  plaintiff,  \or,  6f  a  reasonable 
compensation  then  agreed  to  be  paid  to  him  by  this  plaintifi", 
or,  in  consideration  that  this  plaintiff  delivered  to  the  defend- 
ant certain  goods  hereinafter  mentioned,]  the  defendant  agreed 
safely  to  carry  to  ,  and  there  deliver  to  ,  or 

order  [or,  otherwise  as  the  case  was\,  certain  goods,  the  prop- 


example,  trover  would  not  lie  if  the 
carrier  had  lost  the  goods  by  his 
mere  omission.  Koss  v.  Johnston,  5 
Burr.,  2825  ;  Kirkman  v.  Hargreaves, 
1  Selw.  N.  P.,  425  ;  Dwight  d. 
Brewster,  1  Pick.,  50  and  58  ;  Owen 
e.  Lewyn,  1  Yent/r.,  223  ;  Anon.,  2 
SaTk.,  655 ;  Packard  ■».  Getman,  4 
Wend.,  613 ;  Hawkins  ti.  HoiFman,  6 
Hill,  586  ;  but  see  Ostrander  v. 
Brown,  15  Johns.,  39.  But  other- 
wise if  he  has  possession  and  refuses 
to  deliver,  or  if  he  has  misdelivered 
them,  or  appropriated  them  to  his 
own  use ;  for  here  is  a  conversion  of 
the  plaintiff's  goods.  Devereux  v. 
Barclay,  2  Bamw.  &A.,70^;  Youl 
V.  Harbottle,  1  Peake  E.,  49;  Ste- 
venson ®.  Hart,  4  Bing.,  483 ;  Pack- 
ard v.  Getman,  4  Wend.,  613. 

(q)  If  the  defendants  are  a  corpo- 
ration, aver  that  fact  as  in  Form  No. 
183;  see  note  (m),  ante,  127,  and 
add, — "  and,  at  the  times  hereinafter 
mentioned,  being  such  corporation, 
18 


were  common  carriers  of  goods  for 
hire,  between,"  &c,  as  above. 

(r)  If  the  action  is  upon  the  con- 
tract, a  joint  contract  by  all  the  de- 
fendants must  be  proved.  As  to 
when  one  carrier  may  be  held  for  a 
loss  occurring  on  the  route  of  another 
with  whose  business  he  was  con- 
nected, see  2  Oreenl.  on  Eb.,  208,  and 
cases  cited ;  Hart  v.  The  Rensselaer 
and  Saratoga  Railroad  Company,  4 
8eld.,  37  ;  Campbell  v.  Perkins,  4  lb., 
430;  "Wright  v.  Bough  ton,  22  Barl., 
561. 

(«)  We  do  not  consider  it  neces- 
sary to  state  the  whole  route  of  the 
defendants.  In  many  cases  this 
would  be  impossible.  All  that  is 
requisite  is  to  show  that  they  were 
carriers  between  the  place  where  the 
goods  were  received  by  them  and  the 
place  where  they  should  have  deliv- 
ered them.  See  Clark  t.  Faxton,  21 
Wend,  163. 

(t)  See  note  (d),  infra. 
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Against  common  carriers.  "Who  plaintiffs.  Contract  explainable. 

erty  of  (u)  this  plaintiff  (?)  of  the  value  of  dollars,  con- 

sisting of  \]iere  describe  the  good4\,  which  this  plaintiff  then 
and  there  delivered  to  the  defendant,  who  received  the  same 
upon  the  agreement  and  for  the  purposes  before  men- 
tioned, (w) 

ni.  That  the  defendant  did  not  safely  carry  and  deliver 
the  said  goods  pursuant  to  said  agreement ;  but,  on  the  contrary, 
the  defendant  so  negligently  conducted  and  so  misbehaved,  in 
regard  to  the  same  in  his  calling  as  carrier,  that  they  were 
wholly  lost  to  this  plaintiff,  to  his  damage  dollars. 

Wherefore,  &c. 

2.    For  the  same  ;—for  Breach  of  the  Carrier'' s  Duty,  (x) 

No.  182. 

I.  [_State  that  the  defendants  were  common  carriers,  as  in 
Form  No.  181.J 

II.  That  on  the  day  of  ,  185  ,  one  M.  N. 

delivered  to  the  defendants,  and  they,  as  such  carriers,  accepted, 
certain  goods  the  property  of  this  plaintiff,  to  wit :  \_desGribe 
the  goods,'\  of  the  value  of  dollars,  to  be  by  the  defend- 


(«)  This  allegation  will  admit  evi-  ting  or  embodied  in  a  receipt,  the  bet- 

dence  ojf  a  special  property,  which  is  ter  way  is  to  set  out  a  copy  of  it,  as  in 

suificient  to  maintain  the  action.  the  following  form.     See  note  (d),  in- 

■  (d)  The  carrier  is  liable  to  the  con-  fra.      Where  the  defendants,  being 

signer    or    to    the   consignee  for  a  both   carriers  and  forwarders,   took 

loss   or  tardy  delivery,  according  to  goods  in  pursuance  of  a  previous 

the  right  of  property.    A  consignee  oral  agreement  to  carry,  and  gave  a 

who  has  made  advances  on  the  goods  receipt  for  the  goods  expressing  that 

may  maintain  the  action.     Dows  v.  they  were  received  "  to  T)eforwardeci" 

Greene,  16  Barh.,  72;  Dows  v.  Cobb,  EeU,  that  they  were  liable  as  car- 

12  lb.,  310;  Ogden  ».  Ooddington,  2  riers.     Blossom  v.  Griffln,  3.  Kern., 

E.  B.  Smith's  C.  P.  B.,  317 ;  and  see  569  ;  and  see  McCotter  «.  Hooker,  4 

Pitzhugh  V.  Wiman,  5  Seld.,  558.  Seld.,  497. 
{w)  If  the  agreement  was  in  wri-         (x)  This  form    is   proper  where 
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Carriers.  For  brea'oh  of  duty.  For  breach  of  contract. 

ants  safely  carried  to  ,  and  there  delivered  to  , 

for  a  reasonable  reward  to  be  paid  by  therefor,  (y) 

III.  That  the  defendants  did  not  safely  carry  and  deliver 
said  goods  ;  but,  on  the  contrary,  so  negligently  conducted,  and 
so  misbehaved  in  regard  to  the  same  in  their  said  calling  as 
carriers,  that  the  same  were  wholly  lost  to  this  plaintiff,  to  his 
damage  dollars. 

Wherefore,  &c. 


3.  Against  a  Common  or  Prvoate  Ca/rrier  ;  for  Loss  of  Goods, — 
on  a  Special  Contract,  (z) 

No.  183. 

I.  [That  the  defendants  are  a  corporation  created  by  and 
under  the  laws  of  this  State  [or,  the  State  of  J,  organized 
pursuant  to  an  act  of  the  legislature  [of  said  State]  entitled 
"  An  Act  to  Authorize  the  Formation  of  Railroad  Corpora- 
tions, and  to  Regulate  the  same,"  [or  other  aGt]  passed  April 
2d,  1850,  and  the  acts  amending  the  same,  (a)] 

II.  That  on  the  day  of  ,  185  ,  at  , 
the  plaintiff  delivered  to  the  defendant  [or,  if  a  corporation,  to 
the  defendants,  being  such  corporation],  certain  goods,  the 
property  (b)  of  this  plaintiff,  to  wit :  [describe  the  goods']  of  the 


there  was  no  contract,  and  the  car-  red  that  the  defendant  was  a  carrier, 
rier  is  sought  to  be  made  liable  solely  Bristol  v.  Rensselaer  and  Saratoga 
as  for  a  breach  of  his  public  duty.  Railroad  Company,  9  Barl.,  158.  See 
(2/)  See  notes  to  preceding  form.  Form  No.  181,  and  notes.  This  form 
(«)  This  form  is  appropriate  only  is  proper  for  an  action  upon  the  con- 
where  the  pleader  relies  on  a  special  .tract  of  a  private  carrier, 
contract  as  defining  the  liability  of  {a)  For  authorities  see  Forms  of 
the  carrier  in  the  respect  in  which  a  Averments  op  Incoepokation,  No. 
recovery  is  sought.  If  the  liability  20,  ante,  41,  and  Form  No.  88,  note 
on  which  he  relies  is  that  of  the  car-  (m),  amte,  127. 
Tier's  pubUc  duty,  it  should  be  aver-  (S)  See  note  («),  supra. 
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value  of  dollars,  and  in  consideration  (c)  of  tlie  sum  of 

dollars  [or,  of  a  reasonable  compensation]  paid  [or, 
agreed  to  be  paid]  to  Mm  by  the  plaintiff,  the  defendant  then 
and  there  entered  into  an  agreement  with  this  plaintiff  in  wri- 
ting, siibscribed  by  the  defendant  [by  his  agent  duly  author- 
ized thereto],  of  which  agreement  the  following  is  a  copy  : 
[copy  of  the  agreement.']  (d) 

III.  That  the  defendant  did  not  safely  carry  and  deliver  said 
goods  pursuant  to  his  agreement ;  but  that  he  so  negligently 
and  carelessly  conducted  in  regard  to  the  same  that  they  were 
wholly  lost  to  this  plaintiff;  (e)  [or,  but  that  he  failed  to  de- 


(c)  In  an  action  upon  the  contract, 
a  consideration  for  the  carrier's  un- 
dertaking must  be  stated,  or  it  will 
be  regarded  as  having  been  made 
'without  consideration.  Bristol  v. 
Kensselaer  and  Saratoga  Kailroad 
Company,  9  Ba/rb.,  158.  But  it  is 
not  necessary  to  state  what  the  con- 
sideration was.  2  CMtt.  PI.,  357,  n. 
(d).  And  the  delivery  of  the  goods 
is  a  sufiBcient  consideration.  Streeter 
1).  Horlock,  7  J.  B.  Moore,  283. 

((Q  Where  there  is  a  special 
agreement,  defining  the  liability  of 
the  carrier  in  the  respect  in  which 
a  recovery  is  sought,  the  action  must 
be  on  the  contract  for  a  breach  of  it, 
and  not  as  in  tort.  Masters  s.  Strai- 
ten, 7  Eill,  101 ;  Wilbur  e.  Brown,  3 
Ben.,  356.  In  such  case  it  is  imma- 
terial that  the  defendant  is  a  common 
carrier.  He  is  liable  for  the  violation 
of  his  contract.  See  2  Chitt.  PI., 
356,  note  (a).  But  it  was  usual  to 
aver  that  in  a  declaration  in  assump- 
sit, as  well  as  to  aver  negligence  on 
his  part,  both  of  which  belong  rather 


to  an  action  for  breach  of  the  carrier's 
public  duty,  than  to  an  action  on  the 
contract.  There  is  much  conflict 
among  the  cases  as  to  whether  the 
action  should  be  treated  as  one  on 
contract,  or  for  breach  of  public  duty. 
Compare  the  following  recent  cases. 
Campbell  ».  Perkins,  4  Seld.,  430 ; 
Greene  v.  Clark,  2  Kern.,  343  ;  Dorr 
B.  The  New  Jersey  Steam  Navigation 
Company,  1  Kern.,  485.  Thurman 
V.  Wells,  18  Ba/rb.,  500;  Heine  «. 
Anderson,  2  Buer,  318  ;  Butler  v. 
The  New  York  and  Brie  Railroad 
Company,  22  Ba/rl.,  110. 

(e)  If  the  contract  excepts  certain 
perils,  it  should  be  averred  that  the 
loss  was  not  by  those  perils;  but 
it  is  not  necessary  to  aver  that  the- 
loss  was  not  by  the  act  of  God,  or 
public?  enemies,  nor  in  consequence  of 
negligence  or  fraud  of  the  plaintiff, 
because  the  burden  of  proof  is  on  the 
carrier  to  show  those  facts,  if  he 
relies  on  them.  2  Oreenl.  on  Ev., 
§§  21 9, 220.  But  if  the  contract  pre- 
scribes any  conditions,  such  as  notice 
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Carriers  and  forwarders.  Injury  to  goods. 

liver  tliem  to  ,  although  on  the  day  of  , 

185  ,  at  ,  he  was  requested  so  to  do  (f )],  to  the  damage 

of  this  plaintiff  dollars. 

"Wherefore,  &c. 


4.    Against  the  Same,— for  Injury  to  Goods  carried  hy  Water. 

No.  184. 

I.  That  on  the  day  of  185  ,  at  the  port 

of  ,  the  defendant  being  master  and  commander  of  a 

vessel  known  as  the  ,  then  lying  at  said  port,  {g)  this 

plaintiff  caused  to  be  shipped  on  board  said  vessel  certain 
merchandise,  the  property  of  this  plaintiff,  of  the  value  of 
dollars,  consisting  of  [here  descrile  the  goods'],  then 
in  good  order  and  well  conditioned,  (h)  in  consideration  where- 
of and  of  the  sum  of  dollars,  then  and  there  paid 
[or,  agreed  to  be  paid]  by  this  plaintiff  [or,  by  one  M.  N.]  to 
the  defendant  [or,  in  consideration  of  a  reasonable  compensa- 
tion by  this  plaintiff  agreed  to  be  paid  to  the  defendant 
therefor],  the  defendant  then  and  there  promised  to  take  care 
of  and  safely  carry  said  goods  to  and  there  safely 
to  deliver  them  to  danger  of  the  seas  only  excepted, 
and  then  and  there  received  said  goods  upon  the  agreement 
and  for  the  purposes  aforesaid,  (i) 


to  the  carrier    of  the  contents  or  n.  Rensselaer  and  Saratoga  Railroad 

value,  it  must  be  averred  that  he  had  Company,  9  Barb.,  158. 

isuch  notice,  or  that  he  waived  it.  lb.,  {g)  Or  if  the  defendants  were  com- 

§  218.    Yet  this  is  held  not  to  apply  mon  carriers,  state  it,  as  in  Form  No. ' 

where  the  lack  of  notice  was  intended  181 . 

to  go  only  to  the  amount  of  damages.  (A)  Omit  these  words  if  not  in  the 

lb.,  §  209.  bill  of  lading  or  agreement.    2  CMtt. 

(/)  Where  demand  on  the  carrier  PI.,  366. 

is  necessary  to  be  proved,  it  must  be  {%)  If  the  contract  was  in  writing, 

averred  in  the  complaint.     Bristol  set  it  out,  as  in  Form  No.  183. 
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Against  carrier,  for  injury  to  goods.  For  failure  to  deliver  in  time. 

II.  That  at  the  time  said  goods  were  so  shipped  on  board 
the  and  received  by  the  defendant,  this  plaintiff 

caused  due  notice  to  be  given  to  the  defendant  that  it  was 
necessary  to  the  preservation  of  said  goods  that  they  should 
be  kept  in  a  dry  condition,  (j) 

III:  That  the  defendant  failed  to  take  care  of  or  safely  to 
carry  said  goods,  but,  on  the  contrary,  not  regarding  his  said 
promise,  so  negligently  and  carelessly  carried  the  same  [or,  so 
negligently  conducted  and  so  piisbehaved  in  regard  to  the 
same  in  his  said  calling  as  a  carrier]  that ,  they  became  wet, 
and  thereby  entirely  ruined  [or  state  other  injury,  m  its  nature 
and  extent,  aeoording  to  the  facts  (k)] ;  which  injury  was  occa- 
sioned, not  by  reason  of  any  danger  of  the  seas,  (1)  but  wholly 
through  the  negligence  of  the  defendant. 

IV.  That  by  reason  of  the  premises  this  plaintiff  was 
injured,  to  his  damage  dollars. 

Wherefore,  &c. 


5.    Against  the  Same,— for  Failure  to  Deliver  at  the  Time 
Agreed  I  with  Special  Damage. 

No.  185. 

I.  [State  that  the  defendants  were  oommon  carriers,  if  such 
is  the  case,  as  in  Form  N'o.  181.] 

II.  That  on  the  day  of  185  ,  at  , 
this  plaintiff  delivered  to  the  defendants  one  hundred  fat 
sheep,  of  the  value  of  dollars,  the  property  of  this 
plaintiff,  which  the  defendants,  in  consideration  of 


(j)  If  the  carrier  have  notice,  by  41 ;   and  Sager  b.  Portsmouth,  &c., 

writing  on  the  article  or  package,  of  Railroad  Company,  31  Maine,  228. 
thiyieed  of  peculiar  care,  he  is  bound         (Jc)  See  Form  No.  172,  note  (o), 

to  comply  with  such  directions.     See  a/nte,  258. 
Baxter  ®.  Leland,  1  AbboM  Adm.  JR.,  (J)  See  7Wt4  (e),  supra. 

348 ;  Hastings  v.  Pepper,  11  Fick, 
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Failure  to  deliver  at  the  time  agreed. 


dollars  [or,  of  a  reasonable  compensation  to  be]  paid  them  by 
this  plaintiff,  agreed  safely  to  carry  to  the  city  of  New  TSsrk, 
and  there  deliver  to  this  plaintiff,  on  or  before  the 
day  of  185  .  (m) 

m.  That  the  defendants  did  not  fulfill  their  agreement 
safely  to  carry  the  same  and  to  deliver  them  in  New  York  on 
said  day ;  but,  on  the  contrary,  although  the  period  between 
the  said  [day  of  deli/very  to  defendants]  and  said  [day  on  which 
they  should  have  been  delwered  to  plaintiff']  was  a  reasonable 
time  for  carrying  the  same  from  to  the  city  of  New 

York,  yet  the  defendants  so  negligently  and  carelessly  con- 
ducted [and  so  misbehaved  in  regard  to  the  same,  in  their 
calling  as  carriers],  that  they  failed  to  deliver  the  same  in 
New  York  until  the  day  of  185  . 

IV.  That  the  market  value  of  said  sheep  in  the  city  of 
New  York  on  the  [day  agreed]  was  dollars,  but  on 

the  [day  of  actiial  delivery]  was  only  dollars  ;(n)  and 

that  by  reason  of  the  premises  the  plaintiff  was  injured  to  his 
damage  dollars. 

Wherefore,  &c. 


6.    Against  Common  Carrier,— for  Failure  to  Deliver  in  a 
Reasonable  Time  ;  with  Special  Damage. 

No.  186. 

I.  That  fhe  defendants  are  a  corporation,  created  by  and 
under  the  laws  of  this  State,  organized  piirsuant  to  an  act  of 


(?»)  See  notes  to  preceding  forms.  in  the  Supreme  Court,  8th  district, 

(m)  Where  there  was  no  contract  that  the  plaintiffs  could  not  recover 

as  to  the  time  of  delivery,  the  carrier  as  damages  the  difference  in  market 

is  only  liable  for  a  delay  caused  by  value.     Wibert  v.  The  New  York, 

his  actual  negligence  (see*  noU  (p),  &  Erie  Railroad  Company,  19  Bari., 

infra) ;  and  in  such  a  case  it  was  held  36.      The  judgment    was    affirmed 
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Against  Carriers.  Failure  to  deliver  in  reasonable  time. 

the  Legislatiire,  entitted  "  An  Act  to  authorize  the  formation 
of  Kailroad  Corporations  and  to  regulate  the  same,"  passed 
April  2d,  1850,  and  the  acts  amending  the  same,  and  at 
the  times  hereinafter  mentioned,  being  such  corporation,  were 
common  carriers  of  goods  for  hire,  between  the  places  herein- 
after mentioned,  (o) 

11.  That  on  the  day  of  185  ,  at  , 

at  about  11  o'clock,  P.  M.,  in  consideration  of   the  sum  of 
dollars  then  and  there  paid  [or,  for  a  reasonable 
compensation  agreed  to  be  paid]  to  them  by  this  plaintiff,  the 
defendants  agreed  to  carry  to  and  there  deliver  to 

this  plaintiff,  within  a  reasonable  time  after  the  receipt  thereof 
by  them  as  aforesaid,  one  hundred  cans  of  milk,  the  property 
of  this  plaintiff,  of  the  value  of  dollars,  which  this 

plaintiff  then  and  there  delivered  to  the  defendants,  who 
received  the  same  upon  the  agreement  and  for  the  purposes 
aforesaid. 

in.  That  hours  was  then  the  usual  time  occupied 

by  the  trains  of  the  defendants  in  going  from  to 

,  and  was  a  reasonable  time  for  the  transportation 
of  said  milk. 

IV.  That  the  defendants  failed  to  deliver  the  same  within 
that  time,  pursuant  to  their  agreement,  but,  on  the  contrary, 
so  negligently  and  carelessly  conducted  and  so  misbehaved  in 
respect  to  the  same,  in  their  calling  as  carriers,  (p)  that  they 


upon  appeal,  simply  on  the  ground  the  decline  in  the  market  price  during 

that  the  delay  was  not  owing  to  the  his  delay.    See  cases  there  cited,  and 

negligence  of  the  carriers ;  and  the  compare  Scovill  v.  GriflBth,  2  Kern., 

court  declined  to  discuss  the  question  409. 

of  damages  (2  X«r!!.,  245).    But  in  (o)  Seenotes  to  Forms  Jf 0.181  smd 

the  case  of  Kent  x.  The  Hudson  Kiver  I^o.  183,  ante. 

Railroad   Company,  22  Barb.,  278,  (ji)   Where    there  is  no  express 

where  the  carrier  had  undertaken  to  agreement  as  to  time,  actual  negli- 

deliver  on  a  certain  day,  he  was  held  gence  must  be  shown,  to  charge  the 

liable  in  damages  for  the  amount  of  carrier  with  damages  for  a  delay  in 
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Special  damage.  Carriers  of  passengers. 


failed  to  deliver  it  until  hours  [or,  days]  after  it  was 

delivered  to  them  as  aforesaid. 

V.  That  by  reason  of  said  delay  the  milk  Lecame  sour  and 
unmarketable,  to  the  damage  of  this  plaintiff      ,  dollars. 

"Wherefore,  &c. 


7.    Against  Oommon  C<Jirrier,—for  Injuries  to  the  person  of 

Passenger,  (q) 

No.  187. 

I.  That  at  the  time  hereinafter  mentioned,  the  defendants 
[being  common  caiTiers  of  passengers  for  hire  between  the 
places  hereinafter  mentioned],  were  the  proprietors  of  a  certain 
steamboat  (r)  named  the  ,  employed  by  them  in  carrying 
passengers  and  merchandise  on  the         river,  from        to 

II.  That  on  the  day  of  185  ,  the  defendants 
received  this  plaintiff  and  his  wife  and  his  minor  child  into 
said  boat  for  the  purpose  of  conveying  them  therein  as  pas- 
sengers from  to  ,  for  the  sum  of  dollars 
[or,  for  a  reasonable  compensation],  paid  [or,  agreed  to  be 
paid]  to  them  by  this  plaintiff,  (s) 


the  delivery  of  goods.  Parsons  v.  plaints  on  'Statbtoby  Causes  of  Ac- 
Hardy,  14  Wend.,  215 ;  Bowman  v.  tion,  Section  XIX.,  poit. 
Teal],  33  WenH.,  306;  Doves  «.  Cobb,  (r)  If  the  defendants  are  a  corpo- 
12  Barb.,  310 ;  Wibert  v.  The  New  ration,  state  it  as  in  the  preceding 
York  &  Erie  Railroad  Company,  2  form,  stating  that  they  were  carriers 
Kern.,  245.  of  passengers,  for  hire. 

(q)    For    complaints    for    injuries  («)  The  action  may  be  maintained 

arising  out  of  negligence  not  respect-  by  one  who  had  no  contract  with  the 

ing  the  defendant]g  duties  as  a  carrier,  defendants.    Great  Northern  Pailway 

see  complaints  in  actions  for  neoli-  v.  Harrison,  20  Eng.  L.  &  K  li.,  443  ; " 

GENCE,  Section  XIV.,  post,  287'.  Philadelphia    &    Reading    Railroad 

For  complaint  in  an  action  brought  Company  v.  Derby,  14  How.  (U.  S.), 

by  the  representative  of  a  deceased  468.    In  such  case  the  following  aver- 

party,  under  the  statute,  see  com-  ment  may  be  substituted :  "  II.  That 
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Against  carrier  for  injuries  to  the  person.  Negligence.  Damages. 

in.  That  the  defendants  so  negligently  and  unskillfully 
conducted  themselyes  in  the  management  of  said  boat,  that 
through  the  negligence  and  nnskillfnlness  of  themselves  and 
their  servants  in  generating  the  steam  for  propelling  said  boat 
and  in  managing  and  securing  the  same,  while  this  plaintiff 
and  his  said  wife  and  child  were  being  conveyed  in  said 
steamboat  as  aforesaid,  large  quantities  of  steam  escaped  from 
the  boiler  and  apparatus  wherein  the  same  was  generated, 
and  covered  and  fell  upon  this  plaintiff  and  his  said  wife  and 
child,  and  greatly  burned  and  scalded  him  and  them  (t) 

IV.  That  by  reason  thereof  this  plaintiff  and  his  said  wife 
and  child  became,  and  for  a  long  time  remained,  sick ;  this 
plaintiff  was  deprived  of  the  assistance  and  services  of  his 
wife  and  child  (u)  in  the  management  of  his  domestic  affairs, 
and  was  obliged  to  and  actually  did  expend  about  the  sum  of 
dollars  in  attempting  the  cure  of  himself  and  his 
wife  and  child,  and  was,  for  a  number  of  weeks,  prevented 
from  pursuing  his  business,  and  was  otherwise  injured,  to  his 
damage  dollars. 

Wherefore,  &c.  ' 


on  the  day  of  185  ,  this  consequence  of  the  negligent  man- 
plaintiff,  &c.,  was,  lawfully  and  by  agement  of  the  train,  impelled  to 
the  permission  of  the  defendants,  on  jump  from  it  while  in  rapid  motion, 
said  boat  upon  the  trip  from  see  Eldridge  v.  The  Long  Island  Rail- 
to            ."  road  Company,  1  Sand/.,  89. 

The  burden  of  proof  is  on   the  (u)  It  is  held  that  damages  arising 

plaintiff  to  raise  a  presumption  of  from  bodily  pain  and  suffering  need 

negligence  in  the  defendants.     Hoi-  not  be  specially  alleged.     Curtiss  d. 

brook  ■».  The  Utica  and  Schenectady  The  Rochester  &  Syracuse  Railroad 

Railroad   Company,   2   Kern.,   236 ;  Company,  20  Barb.,  282,     Nor  need 

aflBrming  S.  C,  16  Ba/rb.,  113.  prospective  suffering  and  loss  from 

{t)  It  is  not  necessary  to  state  the  permanent  injury  to  the  plaintiff; 
circumstances  which  produced  disas-  but  prospective  loss  of  services  of  a 
ter.  They  are  facts  which  may  be  child  must  be  specially  alleged.  Gil- 
supposed  to  lie  within  the  defendants'  ligan  e.  The  New  York  &  Harlem 
knowledge.  For  a  declaration  in  an  Railroad  Company,  1  E.  B.  Smith's 
action  by  a  passenger  who  was,  in  C.  P.  E.,  463 ;  Ford  v.  Monroe,  20 
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Contract  for  storage.  Loss  of  goods.  Injury  to  goods. 

I.    Against  "Waeehotjsemen. 

1.  For  Loss  of  Goods. 

No.  188. 

I.  That  on  the  day  of  185  ,  at  , 

the  defendants,  in  consideration  of  the  sum  of  dollars, 

then  and  there  paid  \or,  agreed  to  be  paid  to  them,  or,  of  a 
reasonable  compensation  agreed  to  be  paid]  to  them  by  this 
plaintiff,  agreed  to  store  and  safely  keep  in  their  warehouse  at 
certain  merchandise,  the  property  of  this  plaintiff, 
of  the  value  of  dollars,  consisting  of  {here  describe 

goods'],  until  the  same  should  be  called  for  by  this  plaintiff 
[or,  for  the  term  of  two  months  from  said  date,  or  otherwise'], 
and  then  safely  to  deliver  said  goods  to  this  plaintiff  [or  his 
order]  at  his  request,  (v) 

n.  That  the  defendants  neglected  to  take  proper  care  of 
said  merchandise ;   and  through  the  negligence  of  themselves 
and  their  servants  the  same  became  wholly  lost  to  this  plain- 
tiff, to  his  damage  dollars. 

Wherefore,  &c. 


2.  For  Injury  to  Goods. 
No.  189. 

I.  [State  deli/very  to  the  defendcmts,  as  in  the  preceding 
form.] 

n.  That  at  the  time  of  the  delivery  of  said  goods  to  the 
defendants  this  plaintiff  caused  the  defendants  to  be  informed 


Wend.,  210.    An  action  to  recover  in  the  name  of  the  father.    Barnes  d. 

damages  for  injuries  sustained  by  a  Ferine,  15  Ba/rl.,  249,  and  cases  there 

minor  child  must  be  in  the  child's  cited. 

name ;  but  where  the  claim  is  for  loss  (v)  If  there  was  a  written  contract, 

of  services  or  for  medical  attendance,  the  better  course  is  to  set  it  out. 
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For  injury  to  goods  stored.  Against  pledgees. 

that  it  was  necessary  to  the  preservation  of  said  goods  that 
they  should  be  kept  in  a  drjA  condition  [or,  be  handled  with 
care]. 

III.  That  the  defendants  negligently  allowed  the  same  to 
become  wet  [or,  to  be  handled  without  care,  and  roughly 
moved  and  broken],  so  that  the  same,  through  the  negligence 
of  the  defendant  and  his  servants,  became  greatly  injured  [or, 
entirely  ruined  (w)],  to  the  damage  of  this  plaintiff 
dollars. 

Wherefore,  &c. 


III.     Against  Pledgees,  (x) 

1.  jFor  Loss  of  Pledge. 

No.  190. 

I.  That  on  the  day  of  185  ,  at  , 

this  plaintiff  delivered  to  the  defendant  a  watch,  the  property 
of  this  plaintiff,  of  the  value  of  dollars,  by  way  of 

(w)  State  the  injury  in  its  nature  the  absence  of  an  agreement  to  the 

and   extent,   according  to   the  fact,  contrary,  must  be  made  at   public 

See  Form  No.  1,73,  jiote  (o),  ante,  258.  auction.     Castello  ®.  The  City  Bank, 

(x)  No  form  of  complaint  is  given  1  N.  T.  L.  0.,  25 ;    Jones  t.  Thur- 

here  for  conversion  of  the  pledge,  for  mond,  5  Texas  B.,  318 ;  and  see  Ran- 

the  reason  that  recovery  may  be  had  kin  ».  McCuUagh,  12  Barb.,  103.    No 

in  such  case  on  the  ordinary  com-  agreement  entered  into  by  pledgor, 

plaint  for  conversion.    See  post.    It  is  at  the  time  of  depositing  a  pledge, 

not  necessary  to  sue  the  pledgee  spe-  that  in  case  of  default  the  pledge 

cially  in  his  character  as  such.     In  shall  immediately  become  the  abso- 

respect  to  the  right  of  the  pledgee  to  lute   property   of  the  pledgee,   can 

sell  the  pledge  on  default  of  payment,  defeat  the  right  of  the  pledgor  to 

it  rnay  be  added  that  he  can  sell  only  have  notice  of  the  sale.     2   Kent., 

upon  notice  to  the  pledgor.     Stearns  748,  and  authorities  there  cited ;  Hart 

V.  Marsh,  4  Den.,  227 ;  2  Kent's  Com.,  ®.  Burton,  7  /.  /.  Marsh.  322 ;  Luck- 

749;  De  Lisle  D.  Priestman,  1  Browne  etts  ».  Tovrnsend,  3  Texas,  119;  and 

(Fa.),  176 ;  and  see  HartB.  TenEyck,  see  Cortelyou  ®.  Lansing,  2  Cai.  Gas., 

%  Johns.  (7A.,  62.    And  the  sale,  in  199.     The  notice  also  should  apprise 
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Pledgees.  Loss  of  pledge.  Injury  to  pledge. 

pledge  to  the  defendant  to  secure  the  sum  of  dollars 

[and  interest]  theretofore  loaned  by  the  defendant  to  this 
plaintiff  [or  other  indebtedness],  which  watch  the  defendant 
agreed  with  this  plaintiff  to  take  good  care  of  until  the  same 
should  be  redeemed  by  this  plaintiff. 

n.  That  the  defendant  received  said  watch  upon  the 
agreement  and  for  the  purposes  aforesaid,  but  has  failed  to 
fulfill  said  agreement  on  his  part,  and  on  the  contrary  took  so 
little  care  of  and  so  negligently  kept  said  watch  that  while  it 
was  in  the  possession  of  the  defendant,  for  the  purposes  afore- 
said, it  was  through  his  negligence  lost,  to  the  damage  of  this 
plaintiff  dollars. 

Wherefore,  &c. 


2.  For  Injury  to  Pledge. 

No.  191. 

I.  [State  delivery  to  the  defendant,  as  in  preceding  form.] 
n.  That  the  defendant,  not  regarding  his  promise,  so  negli- 
gently conducted  in  respect  to  said  [pledge],  and  so  carelessly 
used  the  same,  that  it  became,  by  reason  of  his  negligence  and 
carelessness,  greatly  damaged  [state  briefly  the  injury,  in  its 
nature  and  extent,  as  the  case  was],  to  the  damage  of  this  plain- 
tiff dollars. 
"Wherefore,  &c. 


the  pledgor  of  the  time  and  place  of  tello  t.  The  City  Bank,  1  N.  Y.  Leg. 

Bale ;  as  the  object  is  not  that  the  Ois.,  25 ;  Willoughby  v.  Oomstock, 

notice  should  operate  as  a  demand,  8  Hill,  389 ;  Tucker  v.  Wilson,  1  Bro. 

but  that  the  pledgor  should  be  ena-  P.  C,  494;  S.  0.,  1  P.  Wms.,  261 ; 

bled  to  bid  at  the  sale,  or  to  procure  Lewis  v.  Graham,  4  Abiotts'  Pr.  E., 

a  good  bid  to  be  made,  &c.    See  106. 
Brown  v.  Ward,  3  Duer,  660 ;  Cas- 
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Against  bailees.  Hotel-keeper  liable  as  innkeeper. 

ly.  Against  iNNKEEtEK. 

For  Loss  of  Trunk. 

No.  192. 

I.  That  at  the  times  hereinafter  mentioned,  the  defendant 
was  an  innkeeper,  and,  as  such,  kept  a  common  inn  in  the  city 
of  ,  known  as  "  The  House."  (y) 

II.  That  on  the  day  of  185  ,  this  plaintiff 
\or,  one  M.  N.,  the  infant  son,  or,  the  servant  of  this  plaintiff], 
together  with  a  trunk  containing  \her6  describe  contents  losti, 
the  property  of  this  plaintiff,  was  received  by  the  defendant 
into  his  said  inn  as  a  traveler. 

III.  That  the  defendant  and  his  servants  so  negligently  and 
carelessly  conducted  themselves  in  regard  to  the  same,  that 
the  said  trunk  was  taken  away  [or,  was  broken  open,  and  said 

was  taken  away]  irom  the  room  of  the  plaintiff  [or, 
of  said  M.  N.]  while  he  so  remained  at  said  inn,  by  some  per- 
son or  persons  to  him  unknown ;  (z)  and  thereby  the  same 
became  wholly  lost  to  this  plaintiff,  to  his  damage 
dollars. 

Wherefore,  &c. 


(y)  The  proprietor  of  a  hotel  in  a  Willard  v.  Reinhardt,  2  JE.  D.  SmitVs 

city,  who  receives  transient  persons  C.  P.  JR.,  148. 

as  guests,  is  liable  as  a  common  inn-  (z)  It  is  not  necessary  to  prove 

keeper  for  toss  of  his  guest's  baggage,  negligence  in  such  case.     Clute  v. 

Wintermute  v.  Clarke,  5  Sand/.,  242 ;  Wiggins,  14  Johns.,   175  ;   Willard 

Taylor    «.    Monnot,   4  Buer,   116;  d.  Reinhardt,  2^.Z). /SmiiA's  C.P.  5:, 

S.  C,  1  AhlotW  Pr.  R,  325 ;  and  see  148. 
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Analysis  of  Section  XIV. 


SECTION    XIV. 
Complaints  in  Actions  for  Negligence,  (a) 

1.  For  keeping  a  miseUevous  dog,  by  which   plaintiff   was 

bitten. 

2.  For  keeping  open  a  dangerous  hatchway,  through  which 

plaintiff  fell. 

3.  Against  owner  of  vehicle   negligently   driven  by  servant 

against  plaintiff's  vehicle, — showing  damage  to  person 
and  property. 

4.  Against  railroad  company ;  for  collision  with  plaintiff's  vehi- 

cle at  a  crossing. 

5.  Against  sheriff ;  for  neglecting  to  return  execution. 

6.  Against  the  same  ;  for  neglecting  to  levy. 

Y.    Against  the  same  ;  for  neglecting  to  pay  over  moneys  col- 
lected on  execution. 
8.    Against  the  same  ;  for  an  escape. 

1.    For  Tceeping  a  Mischievous  Dog,  'by  which  plaintiff  was 

Ktten. 

No.  193. 

I.  That  at  the  time  hereinafter  mentioned,   the  defendant 
wrongfully  kept  (b)  a  certain  dog,  well  knowing  him  to  be 


(a)  Complaints  in  actions  for  ne-  tory  Causes  of  Action,  section  XIX., 

gleet  of  a  duty  arising  out  of  contract,  post. 

e.  g.,  in  actions  against  common  car-  (J)  According  to  some  of  the  au- 
riers,  are  given  in  the  previous  sec-  thorities,  the  action  does  not  neces- 
tion.  The  complaints  in  this  section  sarily  draw  in  question  the  adequacy 
are  for  negligence  not  connected  with  of  defendant's  precautions  for  guard- 
contract.  For  actions,  under  the  ing  his  dog.  If  the  dog  was  of  fero- 
statute,  by  the  personal  representa-  cious  disposition,  and  accustomed  to 
tives  of  deceased  person,  see  Statu-  bite  manUnd,  \nd  defendant  knew 
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Against  owner  of  mischievous  animal  by  which  plaintiff  was  injured. 

of  ferocious  and  mischievous  disposition,  (c)  and  accustomed  to 
attack  and  bite  mankind. 

[II.  That  the  defendant,  while  he  kept  his  dog  as  aforesaid, 


this,  and  plaintiff  has  been  bitten, 
there  is,  it  is  held,  a  right  of  action 
without  showing  specific  negligence 
in  the  custody  of  the  dog,  on  the 
ground  that  the  owner  of  such  a 
dog  should  destroy  him,  or  at  least  is 
absolutely  bound  to  confine  him 
safely  ;  and  if  he  neglects  to  do  this, 
he  is  liable  for  any  injury  the  animal 
may  do.  Buckley  «.  Leonard,  4 
Z)e?!.,  500;  2  CUlt.  PI,  596.  And 
see  Jenkins  v.  Turner,  1  Ld.  Eaym., 
109 ;  Loomis  v.  Terry,  17  Wend.,  496. 
But  to  maintain  the  action  on  this 
ground,  the  owner  must  be  shown  to 
have  known  that  the  animal  was 
wont  to  do  mischief  of  the  kind  suf- 
fered by  plaintifi";  and  the  duty  of 
destroying  or  of  absolutely  confining 
the  animal,  seems  to  arise  only  where 
it  is  of  a  disposition  dangerous  to  the 
lives  or  safety  of  human  ieings.  Thus 
in  Smith  v.  Pelah  (2  Strange,  1264),  it 
was  ruled  that  if  a  dog  has  once  bit  a 
man,  and  the  owner  having  notice 
thereof  keeps  the  dog  and  lets  him 
go  about,  or  lie  at  his  door,  an  action 
will  lie  against  him  at  the  suit  of  a 
person  who  is  bit,  though  it  hap- 
pened by  such  person's  treading  on 
the  dog's  toes ;  for  it  was  owing  to 
his  not  hanging  the  dog  on  the  first 
notice ;  and  the  safety  of  the  king's 
subjects  ought  not  afterwards  to  be 
endangered.  But  see  note  ((f),  infra. 
(c)  The  owner  of  domestic  or 
other    animals    not    necessarily  in- 


clined to  commit  mischief,  as  dogs, 
horses,  and  oxen,  is  not  liable,  in 
general,  for  any  injury  committed  by 
them  to  the  person  or  personal  prop- 
erty, unless  it  can  be  shown  that  he 
previously  had  notice  of  the  animal's 
mischievous  propensity,  or  that  the 
injury  was  attributable  to  some 
other  neglect  on  his  part ;  it  being  in 
general  necessary  in  an  action  for  an 
injury  committed  by  such  animals, 
to  allege  and  prove  the  scienter.  1 
Ohitt.  PI.,  10  ;  Lyke  v.  Van  Leuven 
4  Den.,  127 ;  S.  0.  afiSrmed,  1  Comst. 
516  ;  Tifift  ®.  Tifiit,  4  Ben.,  175 
Vrooman  v.  Lawyer,  13  Johns.,  839 
Auchmuty  d.  Ham,  1  Den.,  495 
Kinion  v.  Davies,  Oro.  Car.,  487 
Mason  v.  Keeling,  1  Zd.  Baym.,  606 
Beck  ».  Dyson,  4  Gampb.,  198.  And 
see  Buckley  v.  Leonard,  4  Den.,  500. 
But  the  common  law  hol^s  a  man 
answerable  not  only  for  his  own 
trespass,  but  also  for  that  of  his  do- 
mestic animals ;  and  as  it  is  the 
natural  and  notorious  propensity  of 
many  of  such  animals,  such  as  horses, 
oxen,  sheep,  swine,  and  the  like,  to 
rove,  the  owner  is  bound  at  his  peril 
to  confine  them  on  his  own  land,  and 
if  they  escape  and  commit  a  trespass 
on  the  lands  of  another,  unless 
through  defect  of  fences  which  the 
latter  ought  to  repair,  the  owner  is 
liable  to  an  action  of  trespass  qu.  el., 
though  he  had  no  notice  in  fact  of 
such  propensity.     And  in  declaring 
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Necessary  averments. 


Negligence  in  tlie  care  of  dog 


wrongfully  and  negligently  suffered  such  dog  to  go  at  large, 
without  being  properly  guarded  or  confined,  (d)] 


against  the  defendant  in  an  action 
for  such  trespass,  it  is  competent  for 
the  plaintiff  to  allege  the  breaking 
and  entering  his  close  by  such  ani- 
mals of  the  defendant,  and  there 
committing  particular  mischief  or 
injury  to  the  person  or  property  of 
the  plaintiff,  and  upon  proof  of  the  alle- 
gation to  recover  as  well  for  the  dam- 
age for  the  unlawful  entry  as  for  the 
other  injuries  so  alleged,  by  way  of 
aggravation  of  the  trespass,  without 
alleging  or  proving  that  the  defendant 
had  notice  that  his  animals  had  been 
accustomed  to  do  such  or  similar 
mischief.  The  breaking  and  entering 
the  close  is,  in  such  action,  the  sub- 
stantive allegation,  and  the  rest  is 
laid  as  matter  of  aggravation  only. 
Van  Leuven  v.  Lyke,  1  Comst.,  615  ; 
Beckwith  v.  Shordike,  4  Burr.,  2092 ; 
Angus  V.  Radin,  2  South.,  815  ;  Dolph 
c.  Ferris,  7  Watts  &  S.,  367;  Dunkle 
V.  Kocker,  11  Barl.,  387.  And  in  an 
action  for  killing  a  dog,  when  the  de- 
fence is  that  the  dog  was  ferocious 
and  accustomed  to  bite  and  attack 
mankind,  it  is  not  necessary  in  order 
to  maintain  this  defence,  to  prove 
that  plaintiff  had  knowledge  of  the 
animal's  propensity.  Maxwell  v. 
Pemberton,  21  Wend.,  407.  An  an- 
imal of  this  description,  allowed  to 
run  at  large  is  a  public  nuisance,  and 
may  be  destroyed  by  any  one.  Put- 
nam «.  Payne,  13  Johns.,  312  ;  Hinck- 
ley V.  Emerson,  4  Cow.,  351 ;  Loomis 
D.  Ferry,  17  Wend.,  496.    And  so  of 

19 


a  dog  which  has  been  lately  bitten  by 
a  mad  dog.  Putnam  ■».  Payne,  13 
Johns.,  312. 

The  rule  is  not  so  strong,  however, 
where  the  vicious  habit  of  the  dog 
extends  only  to  the  worrying  of  other 
animals,  or  to  similar  mischief  not 
affecting  human  safety.  Compare  on 
this  subject  Hinckley  v.  Emerson,  4 
Cow.,  351 ;  Brill  v.  Flagler,  23  Wend., 
353  ;  Wadhurst  v.  Damme,  Cro. 
Jao.,  45 ;  Barrington  «.  Turner,  3 
Lev.,  28  ;  "Wright  v.  Ramscott,  1 
Saund.,  84;  Brock  v.  Copeland,  1 
Esp.,  203  ;  1  Rev.  Stat.,  704,  §§  9-20  ; 
Wright  V.  Ramscot,  1  Wms.  Saund., 
84. 

{d)  In  the  form  of  declaration 
given  by  Mr.  Chitty  (2  Chitt.  PI., 
596),  no  averment  of  negligence  of 
defendant  in  the  mode  of  guarding 
the  dog  is  inserted,  the  action  being 
based  upon  the  mere  keeping  of  the 
animal.  See  note  (V),  supra.  But 
the  author  suggests  that  it  may  be 
advisable  to  add  a  count  for  not 
keeping  the  dog  properly  secured,  or 
properly  fed.  As  a  general  rule,  the 
wrong  which  is  the  basis  of  plaintifPs 
action  will  be  the  defendant's  neglect 
to  take  proper  precautions  for  the 
custody  of  an  animal  which  he  had  a 
right  to  keep  if  properly  secured, 
rather  than  the  bare  keeping  of  an 
animal  so  ferocious  that  the  owner 
was  bound  by  law  to  destroy  him. 
We  recommend,  therefore,  the  use 
of  paragraph  II.   in  the  complaint, 
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Plaintiff  injured  by  defendant's  dog.  By  falling  through  hatchway. 

III.  That  on  the  day  of  ,  185  ,  at  , 

the  said  dog,  (e)  while  in  the  keeping  of  the  defendant,  attacked 
and  bit  this  plaintiff,  (f )  and  wounded  him  in  the  leg,  whereby 
this  plaintiff  became  lame,  and  so  remained  for  weeks, 

and  was  thereby  occasioned  great  pain,  and  prevented  from 
going  on  with  his  business  as  ,  and  was  obliged  to, 

and  actually  did,  expend  the  sum  of  dollars  in  endeav- 

oring to  heal  himself  of  said  wound,  to  this  plaintiff's  damage 
dollars. 

Wherefore,  &c. 


2.   For  Keeping  open  a  Dangerous  Hatchway,  through  which 
Pla%ntiff  Fell. 

No.  194. 

I.  That  the  defendant,  at  the  time  of  committing  the  griev- 
ances hereinafter  mentioned,  was  the  owner  (g)  of  a  certain 
building  and  premises,  with  the  appurtenances  thereto  belong- 


though  the  action  may  be  considered  Tifft,  4  Ben.,  175 ;  Wiley  v.  Slater, 

as  maintainable  without  it.  22  Bwrb.,  506  ;   Wheeler  v.  Brant, 

(e)  Where  a  mischief  is  done  by  23  lb.,  324 ;  Earl  v.  Van  Alstine,  8 

two  dogs,  owned  by  different  persons,  lb.,  630. 

the  owners  cannot  be  jointly  sued.  (g)  The  action  should  be  brought 
Each  is  liable  for  the  mischief  done  against  either  the  owner  or  the  act- 
by  his  own  dog,  but  not  for  thatdone  ual  occupant  of  the  building;  not 
by  the  dog  of  another,  unless  he  against  an  intermediate  lessee,  unless, 
himself  had  some  agency  in  causing  perhaps,  where  such  lessee  erected 
the  dog  to  do  it.  Van  Steenbergh  v.  the  dangerous  portion  of  the  build- 
Tobias,  17  Wend.,  562;  Russell  v.  ing,  and  leased  the  building,  suffer- 
Tomlinson,  2  Conn.,  206 ;  Adams  i;.  ing  it  to;  remain.  See  Rosewell  ®. 
Hall,  2  Fi.,  9.  Prior,  2 /SaZifc.,  460.     Where  the  own- 

(/)  Cases  in  which  the  injury  has  ership  and  the  occupancy  are  united 

been  to  an  -animal  owned  by  plaintiff,  in  one  person  (as  in  the  supposed 

instead  of  to  the  person  of  plaintiff,  case  above),  the  complaint  should  so 

are  Lykei).  Van  Leuven,  4=  Ben.,  127 ;  state.     Where  they  are  severed,  the 

S.  C.  aflBrmed,  1  Gomst,  515  ;  Tifft ».  actual  occupant  is  prima  facie  liable, 
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Complaint  must  shew  facts  -whicli  raised  defendant's  duty. 

ing  [describe  huilding],  whicli  building  was  at  the  time  herein- 
after mentioned,  occupied  by  the  defendant  [as  a  ,  state 


because  being  in  possession,  he  is 
better  aware  of  the  condition  of  the 
building  and  of  its  need  of  repair. 
The  owner  of  leased  premises  is  not 
in  general  liable.  Cheetham  v.  Hamp- 
son,  4  T.  R,  318.  But  if  the  plaintiff 
can  show  that  the  owner  was  bound 
as  against  his  tenant  to  make  repairs, 
the  action  may  be  maintained  against 
the  owner  himself,  by  the  party 
injured,  to  avoid  circuity  of  action. 
Payne  v.  Rogers,  2  S.  Bl,  349.  The 
liability  of  the  owners  to  make  re- 
pairs must  be  shown  by  the  com- 
plaint. A  complaint  against  the 
owner  of  premises  leased  to  a  third 
person,  to  recover  damages  sustained 
by  plaintiff  by  the  falling  of  a  part  of 
the  building  through  want  of  repairs, 
is  bad,  on  demurrer,  unless  it  states 
facts  from  which  the  court  can  say 
that  the  owner  was  bound  to  keep  the 
premises  in  repair.  A  mere  general 
allegation  that  defendant  was  bound 
to  keep  the  premises  in  repair,  is 
insufficient.  Casey  «.  Mann,  5  Ab- 
hotts'  Pr.  R,  91 ;  and  see  Howard  v. 
Doolittle,  3  Buer,  464.  So,  also,  a 
complaint  against  a  contractor  for  in- 
jury sustained  by  his  negligence  in 
leaving  an  excavation  unguarded, 
averring  that  it  was  his  duty  to  have 
kept  it  guarded,  but  that  he  "  wrong- 
fully, &c.,  left  it  unguarded,  and 
while  so  left,  &c.,"  is  bad  as  not  sta- 
ting facts  sufficient  to  constitute  a 
cause  of  action.  It  ought  to  show 
the  facts  which  made  it  the  defend- 


ant's duty  to  keep  the  place  guarded. 
City  of  Buffalo  v.  HoUoway,  3  Seld., 
493 ;  aff'g  S.  C  ,  14  £ari.,101.  See  Mc- 
Ginnity  v.The  Mayor,  &c.,  5Duer,  674. 
And  if  it  is  sought  to  make  the  de- 
fendant liable  on  other  grounds  than 
those  of  negligence  in  not  construct- 
ing the  cover  of  a  vault  properly,  or 
in  not  keeping  it  in  a  proper  condi- 
tion, such  as  that  the  area  is  within  a 
public  street,  or  that  a  duty  imposed 
by  some  municipal  ordinance  has 
been  violated,  those  grounds  should 
be  stated  in  the  complaint,  so  that 
issue  can  be  taken  upon  them  and 
the  defendant  may  come  prepared  to 
try  those  issues.  Congreve  v.  Mor- 
gan, 4  Buer,  439  ;  5  lb.,  495.  The 
above  form  is  adapted  to  the  case 
where  the  original  construction  of  the 
building,  in  respect  of  the  hatchway, 
was  negligent  and  dangerous,  so  that 
careful  usage  of  it  would  not  protect 
the  visitor ;  «.  g.,  where  the  hatch- 
way was  built  in  a  dark  passage  im- 
mediately in  front  of  a  door  opening 
over  it,  so  that  one  opening  the  door 
and  stepping  forward  would  necessa- 
rily plunge  through  if  the  hatch  were 
open.  But  where  the  building  was 
judiciously  and  carefully  built,  pro- 
vided with  proper  guards,  &c.,  but 
the  use  of  the  precautions  furnished, 
of  the  gate  or  bars  erected  to  guard 
the  hatchway,  &c.,  has  been  neg- 
lected, the  action  must  be  brought, 
not  against  the  owner  as  such,  but 
against  the  occupants,  against  those 
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Open  hatcliway,  through  -which  plaintiff  fell. 


uses  to  which  luilding  was  put,  if  it  was  of  apuhUo  char- 
acter, (h)] 

II.  That  said  building  was  negligently  and  carelessly  built, 
inasmuch  as  there  was  in  the  public  hall  in  the  second  story 
of  the  same,  at  the  time  of  its  erection,  as  well  as  at  the  time 
hereinafter  mentioned,  a  hole  or  hatchway  through  the  floor, 
opening  into  the  first  story,  which  hole  was  not,  at  said  last 
mentioned  time,  protected  or  guarded  in  any  manner. 

III.  That  said  defendant,  well  knowing  the  premises,  and 
while  the  owner  and  occupant  of  said  building,  did,  on  the 

day  of  185  ,  negligently  and  wrongfully 

leaye  the  same  uncovered  and  unprotected,  by  means  whereof 
this  plaintifl",  who  was  then  lawfully  in  said  building,  (i)  and 
in  the  pursuit  of  his  business  then  and  there  necessarily  pass- 
ing along  said  public  hall,  necessarily  slipped  and  fell  into 


responsible  for  the  use  of  the  prem- 
ises. The  owner  of  real  property  is 
not  responsible  for  injuries  to  stran- 
gers arising  out  of  the  way  in  which 
the  premises  are  used  by  others,  who 
are  not  his  servants  or  members  of 
his  family,  unless,  perhaps,  when 
the  act- done  amounts  to  a  nuisance 
which  he  was  bound  to  prevent, 
whether  occasioned  by  his  servants, 
&c.,  or  others.  Reddie  v.  The  North 
Western  Railroad  Company,  13  Jur.^ 
659. 

Qi)  If  the  building  was  of  a  public 
character,  e.  g.  a  railroad  depot,  a 
bank  edifice,  a  store,  or  the  like, — it 
is  well  so  to  describe  it,  as  that  fact 
will  aid  the  plaintiff  to  make  out,  as 
he  must,  that  his  presence  in  the 
building  at  the  time  of  the  accident, 
and  at  that  part  of  it  where  the  acci- 
dent happened,  was  lawful. 

We  know  no  case,  indeed,  in  which 


a  recovery  has  been  had  for  injuries 
sustained  through  defective  repair  of 
a  private  dwelling;  but  the  action 
would  seem  to  be  maintainable  in 
favor  of  one  entitled  to  enter  the 
dwelling,  both  on  general  principles, 
and  on  the  grounds  on  which  recov- 
ery was  allowe^  in  Bird  b.  Holbrook, 
4  Bing.,  628;  S.  C,  15  Eng.  0.  L.  R, 
91. 

(i)  An  averment  that  plaintiff  was 
lawfully  in  the  building,  &c.,  will  be 
sufiScient  where  the  building  is  of  a 
public  character.  But  if  the  injxiry 
happened  in  a  private  dwelling  or  the 
like,  plaintiff  should,  for  greater  cer- 
tainty, aver  that  he  was  present  by 
request  of  defendant,  or  by  permis- 
sion of  defendant ;  or  should  other- 
wise show  that  he  was  rightfully 
present.  See  the  form  of  declaration 
in  Casswell  v.  Worth,  34  Mig.  L.  & 
-E,  141.    As  to  whether  an  action  is 
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Absence  of  negligence  in  the  plaintiff. 


and  througli  said  hole  or  hatchway,  without  any  fault  or  neg- 
ligence on  his  part,  (j) 

IV.  That  by  means  of  the  premises  this  plaintiff  was 
greatly  hurt  and  injured  and  became  sick  and  lame,  and  so 
remained  for  a  long  time  [or,  so  still  remains],  and  was  during 
the  space  of  prevented  from  attending  to  his  business 

as  and  was  compelled  to  antl  did  expend  the  sum  of 

dollars  in  endeavoring  to  be  healed  of  his  said 


maintainable  in  favor  of  a  visitor  to 
a  private  dwelling,  &c.,  see  note  (Jc), 
supra. 

(j)  It  is  a  familiar  rule  that  in 
actions  of  this  description  the  plain- 
tiff must  show  himself  free  of  fault, 
as  well  as  prove  negligence  upon  the 
defendant.  Spencer  «.  The  Utica  & 
Schenectady  Railroad  Company,  5 
Barl ,  387,  and  cases  cited.  Thus, 
in  a  late  English  case,  the  declaration 
was  for  an  injury  to  plaintiff  alleged 
to  have  been  caused  by  the  neglect 
of  defendants,  occupiers  of  a  factory, 
to  fence  in  the  shaft  of  certain 
machinery  in  motion  for  the  manu- 
facture of  carpets,  as  required  by 
the  provisions  of  the  Factory  Act, 
7  Vict,  eh.  15.  The  defendants 
pleaded,  admitting  that  the  shaft  was 
in  motion  and  not  properly  fenced, 
that  the  part  of  the  machinery — 
namely,  a  certain  driving  strap, — 
by  which  plaintiff  was  entangled  was 
not  in  motion  at  the  time  of  the 
alleged  injury;  that  the  plaintiff 
willfuUy'and  wrongfully,  against  the 
will  and  contrary  to  the  express  com- 
mand of  the  defendants,  touched  and 
caught  hold  of,  and  thereby  set  in 
motion,  the  sSid  strap,  the  plaintiff 


then  well  knowing  that  it  was  dan- 
gerous, improper,  and  contrary  to  the 
express  command  of  the  defendants 
for  him  to  touch  or  meddle  with  the 
same ;  and  that  thereby,  and  not  by 
reason  merely  of  the  negligence  of 
the  defendants,  the  injury  was  occa- 
sioned. Held,  upon  demurrer,  that 
assuming  the  common-law  right  to 
bring  an  action  for  an  injury  occa- 
sioned by  the  alleged  unlawful  act,  it 
was  subject  to  the  condition  that  the 
plaintiff  did  not,  by  his  own  negli- 
gence or  misconduct,  contribute  to 
the  injury ;  and  therefore  that  the 
plea  was  an  answer  to  the  action. 
Oasswell  v.  Worth,  34  JEng.  Law  & 
Eq.,  141. 

But  in  a  similar  action,  where  de- 
fendants merely  pleaded  that  the  shaft 
was  not  near  to  where  any  person 
was  employed,  but  was  at  such  a 
distance  and  height  away  from  the 
nearest  place  of  approach  thereto, 
and  was  so  situated,  that  no  danger 
or  liability  to  accident  therefrom  ex- 
isted so  as  to  require  it  to  be  fenced, 
Held,  that  the  plea  was'  no  answer  to 
the  action.  Doel  ■».  Shephard,  II., 
146. 
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Action  for  negligence  of  defendant's  servant. 


injuries  [or  otherwise  state  injuries  to  plaintiff  according  to  the 
fact].,  to  the  damage  of  this  plaintiff  dollars. 

Wherefore,  &c. 


3.  Against  Owner  of  Vehicle  Negligently  Driven  by  Servamt 
against  Plaintiff's  Vehicle  /  showing  Damage  to  Person 
and  Property. 

No.  195. 

I.  That  on  the  day  of  5  185  ,  this  plaintiff 
"was  riding  along  the  public  highway,  in  the  town  of 

in  a  chaise,  the  property  (k)  of  this  plaintiff,  drawn  by  a  horse 
also  the  propei'ty  of  this  plaintiff,  which  horse  and  chaise  were 
of  the  value  of  dollars. 

II.  That  the  defendant  was  then  the  proprietor  of  a  certain 
stage  and  four  horses,  which  were  at  the  time  aforesaid  passing 
over  said  highway  in  the  possession  of  defendant  [or,  of  de- 
fendant's servant],  who  was  driving  the  same. 

III.  That  defendant  [or,  that  said  servant]  so  carelessly 
drove  and  managed  said  stage  and  horses  that  by  reason  of 
his  negligence  and  without  any  fault  or  neglect  of  this  plain 
tiff,  (I)  one  of  the  hind-wheels  of  said  stage  struck  the  side  of 


(i)  tJnder  this  averment  plaintiff  on.    On  the  latter's  approaching,  some 

may  prove  a  special  property,  and  time  after,  again  within  about  twelve 

may  recover  accordingly.    See  Gorum  rods  of  the  plaintiff,  his  horse  became 

«.  Oary,  1  AbbotW  Pr.  S.,  285.  restive,   the    defendant    struck  him 

(T)  In  Center  v.  Finne  (Seld.  notes,  several  times,  and  he  ran  against  the 

Apr.,   1853)  it  appeared    that    the  wagon  of  the  plaintiff,  whose  horses 

plaintiff  was  driving  on  the  highway  thereupon   ran   away,  and  severely 

ahead  of  the  defendant  and  his  one-  injured    the    plaintiff.      The   judge 

horse  wagon,'  and  by  his  manner  of  charged,  that  if  the  defendant  ran 

driving    had   rendered    the    latter's  against  the  wagon  of  the  plaintiff, 

horse  somewhat  unruly,  when  the  though  he  did  so  to  avoid  danger  to 

latter  stopped,  and  the  former  drove  himself,   he  was  liaWe,   unless   the 
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plaintiff's  chaise,  and  overthrew  and  broke  the  same,  and 
threw  this  plaintiff's  horse  upon  the  ground,  breaking  his  leg, 
and  threw  this  plaintiff  out  of  said  chaise  upon  the  ground 
[or  otherwise  desorile  the  acddent  according  to  the  faof], 
whereby  this  plaintiff  was  bruised  and  wounded,  and  was  for 
several  days  prevented  from  attending  to  his  business,  and 
was  put  to  great  expense  in  repairing  his  chaise  and  in 
endeavoring  to  be  healed  of  his  own  hurts,  and  whereby  he 
was  obliged  to  kill  his  said  horse  in  consequence  of  his  leg 
being  broken  as  aforesaid,  (m)  to  the  damage  of  this  plaintiff 
dollars. 
Wherefore,  &c. 


plaintiff  was  guilty  of  negligence 
contributing  to  the  injury.  He  re- 
fused to  charge  that  the  defendant 
was  liable  if  his  horse  became  uncon- 
trollable without  his  fault ;  and  also 
to  charge,  that  if  the  horse  became 
unmanageable  in  consequence  of  the 
plaintiff's  mode  of  driving  he  could 
not  recover,  the  judge  holding  that 
there  vps  no  evidence  of  improper 
driving  on  the  part  of  the  plaintiff  at 
the  time  of  the  accident;  and  also 
that  if  the  plaintiff  could  have  escaped 
by  turning  out  of  the  road,  and  neg- 
lected to  do  so,  he  could  not  recover ; 
and  the  Court  of  Appeals,  by  affirm- 
ing the  judgment,  sustained  the  re- 
fusal to  charge. 

Where  heaps  of  rubbish  had 
accumulated  on  the  sides  of  a  street, 
at  a  certain  point,  and  so  narrowed 


it  there  that  two  carriages  could  not 
pass  each  other  in  the  unobstructed 
space,  and  while  one  carriage  was 
passing  through,  the  plaintiff  drove 
his  carriage  into  the  narrowed  space, 
and  attempted  to  pass  the  other,  and 
in  so  doing  was  injured, — Eeld,  that 
his  act  was  careless,  and  that  he  could 
not  recover.  GrifBn  v.  The  Mayor  of 
New  York,  Seld.  notes,  Apr.,  1854. 

(m)  See  Form  No.  187,  note  (u), 
ante.  Where  there  is  an  injury  both 
to  person  and  to  property  resulting 
from  a  single  negligent  act  of  defend- 
ant, there  is  but  a  single  cause  of 
action.  This  was  the  well-settled 
rule  of  the  former  practice,  and  it  is 
not  abrogated  by  section  167  of  the 
Code.  Howe  «.  Peckham,  6  Ebw. 
Pr.iJ,  229. 
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4.  Against  Railroad  Compam,y,—for  Collision  with  Plain- 
tiff^ s  Vehicle  at  a  Crossing. 

No.  196. 

I.  [State  incorporation  of  defendants  as  in  Form  No.  183.] 
II;  That  the  defendants,  at  the  times  hereinafter  men- 
tioned, were  the  owners  and  proprietors  of  a  certain  railroad, 
known  as  the  Kailroad,  together  with  the  track,  cars, 

locomotives,  and  other  appurtenances  thereto  belonging,  (n) 

III.  That  on  the  day  of  185  ,  while  this 

plaintiff  was  traveling  in  a  wagon,  the  property  of  this  plain- 
tiff, drawn  by  two  horses  also  the  property  of  this  plaintiff, 
which  said  wagon  and  horses  were  of  the  value  of 
dollars,  along  the  public  highway  from  to  , 

which  public  highway  crosses  the  railroad  aforesaid  at  a  place 
called  ,  and  as  this  plaintiff  had  reached  said  crossing 

the  defendants  carelessly  and  negligently  (o)  caused  one  of 
their  locomotives  [with  a  train  of  cars  attached  thereto]  to 
approach  said  crossing,  and  then  and  there  to  pass  rapidly 
over  the  track  of  said  railroad,  and  negligently  and  carelessly 
omitted,  while  so  approaching  said  crossing,  to  give  any 
signal,  by  ringing  the  bell  or  sounding  the  steam  whistle,  (p) 


(m)  If  the  defendant  was  carrying  allege  it  in  his  complaint.  McMillan 
the  plaintiff,  it  should  be  stated  so,  b.  The  Saratoga  &  Washington  Rail- 
as  in  Form  No.  187.  road  Company,  20  Barb.,  450. 

(o)  "Where    the  action  is  by  an  {p)  gee  Laws  of  1850,  232,  §  39. 

employee  to  recover  from  his  princi-  As   to   an  averment  that  no  signal 

pal  for  an  injury  happening  to  him  was  given  while  the  train  was  ap- 

in  the  course  of  his  service,  through  proaching  the  crossing,  where   the 

defects  in  the  machinery,  &c.,  used  action  is  founded  on  the  provisions 

in  the  discharge  of  his  duties,  he  of  the  above  statute,  see  Wilson  v. 

must  prove  actual  notice  to  his  prin-  The  Rochester  &  Syracuse  Railroad 

cipal  of  the  defects.     And  in  order  Company,  16  Barb.,  167. 
to  be  able  to  prove  notice,  he  must 
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by  reason  whereof  this  plaintiff  was  unaware  of  their 
approach ;  and  that  by  reason  of  said  negligence  of  the  de- 
fendants, and  without  any  fault  or  negligence  on  the  part  of 
this  plaintiff,  (q)  the  said  locomotive  struck  this  plaintiff's 
horses  and  threw  them  down,  killing  one  of  them  immediately 
and  so/severely  injuring  the  other  as  to  make  it  necessary  to 
kill  him,  and  also  overset  this  plaintiff's  wagon,  breaking  it  so 
that  it  cannot  be  mended,  and  also  threw  this  plaintiff  out 
upon  the  groiind,  with  such  forc^e  as  to  fracture  bis  left  collar 
bone  [or  state  the  consequences  according  to  tkefacf]  ;  that  by 
reason  of  the  premises  this  plaintiff  has  been  deprived  of  the 
use  of  said  horses  and  wagon,  and  was  put  to  great  pain  and 
to  great  expense  in  endeavoring  to  cure  himself  of  said  injury, 
and  was  and  still  is  prevented  from  going  on  with  his  business 
as  ,  and  is,  as  he  believes,  permanently  injured,  so 

that  he  will  never  be  as  strong  or  able  to  carry  on  said  business 
as  efficiently  as  before,  and  was  otherwise  greatly  injured,  (r) 
to  his  damage  dollars. 

Wherefore,  &c. 


(2)  See  note  (7),  supra,  and  also  as 
to  the  degree  of  care  exacted  from 
plaintiff  in  an  action  for  damages 
through  collision  of  defendants'  cars 
with  plaintiff's  vehicle  at  a  railroad 
crossing,  Sf)encer  v.  The  Utica  & 
Schenectady  Railroad  Company,  5 
Barb.,  337 ;  Sheffield  v.  The  Roches- 
ter &  Syracuse  Railroad  Company, 
21  JBarb,  339;  Moore  v.  The  Central 
Railroad  Company,  4  Zair.  (N.  J.), 


268.  Compare,  also,  Terry  «.  The 
New  York  Central  Railroad  Compa- 
ny, 22  JBari.,  574 ;  The  Tonawanda 
Railroad  Company  v.  Hunger,  5  Den., 
255 ;  The  Midland  Railway  Company 
V.  Daykin,  35  IJng.  Law.  &  E.,  193  ; 
the  latter  three  cases  being  actions 
for  damage  to  animals  owned  by 
plaintiff. 
if)  See  note  (m),  supra. 
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5.  Against  Sheriff ;{%)  for  Weglecting  to  Return,  Execution.ify 

No.  197. 

I.  That  at  tlie  time  of  the  issuing  of  the  execution  herein- 
after mentioned,  the  defendant  was  the  Sheriff  of  the  county 
of  ,  in  this  State,  (u) 

II.  That  on  the  day  of  185  ,  in  an  action 
in  the  Supreme  Court  of  this  State,  in  the  county  of 

\or  otherwise'],  wherein  this  plaintiff  was  plaintiff  and  one 
M.  N.  was  defendant  \or  otherwise],  this  plaintiff  duly  recov- 
ered a  judgment  against -the  said  M.  N.  for  the  sum  of 
dollars,  (v) 

III.  That  on  the  day  of  18  ,  an  execution 
against  the  property  of  said  M.  N.  was  duly  issued  hy  this 
plaintiff  on  said  judgment,  and  directed  and  then  deliyered  to 
the  defendant,  as  Sheriff  of  County,  of  which  execu- 
tion the  following  is  a  copy  [copy  of  the  executimi  and  indorse- 
ment] :  [or,  whereby  said  defendant  was  directed  to  satisfy 
said  judgment  out  of  the  personal  property  of  said  M.  E".,  in 
said  County,  or  if  sufficient  personal  property  could 
not  be  found,  out  of  the  real  property  belonging  to  him  on  the 
day  when  said  judgment  was  docketed  in  said  County, 
or  at  any  time  thereafter,  and  return  said  execution  to 
within  sixty  days  after  the  receipt  thereof  by  him.  (w)] 


(s)  As, to  the  action  on  the  official  as  sheriff  is  enough,  without  proving 

bond,  see  note  ((Q,  ante,  219.  his  official  appointment  or  election, 

(<)  For  neglect  to  return  an  execu-  Potter «.  Luther,  3  Johns.,  431 ;  Dean 

fion  the  plaintiff  may  proceed  by  ».  Gridley,  10  Wend.,  256 ;  and  see 

attachment,  or  may  sue  for  the  neg-  Hall  ■».  Luther,  13  IK,  491. 

lect.     Burk  v.  Campbell,  15  Johns.,  (€)  See  note  (c),  infra. 

456;    Bank  of  Rome  v.   Curtiss,  1  (w)  If  the  execution  was  against 

ffill ,  275.     For  a  complaint  in  an  the  person,  state  it  accordingly.    As 

action  for  a  False  Return,  see  Form  to   the  requisites  of  the  execution 

No.  205,  post.       _  under  the  Code,  see  Hutchinson  ?). 

(u)  Proof  that  the  defendant  acted  Brand,  5  8eld.,  210. 
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lY.  That  altbougTi  more  than  sixty  days  elapsed  after 
delivery  of  said  execution  to  the  defendant,  and  before  the 
commencement  of  this  action,  yet  he  has,  in  violation  of  his 
duty  as  such  sheriff,  failed  to  return  the  same,  (x)  to  the  dam- 
age of  this  plaintiff  dollars,  (y) 

Wherefore,  &c. 


6.  Agcdnst  Sheriff ;  for  Neglecting  to  Levy. 
No.  198. 

{State  oficial  character  of  defendant,  recovery  of  judgment, 
and  delivery  of  execution,  as  in  preceding  form.'] 

IT.  That  although  at  the  time  of  the  said  delivery  of  the 
execution  to  the  defendant,  there  was  within  said  county 
personal  property  belonging  to  the  defendant,  to  wit  [state 
jpvojperty  hi'iefly],  out  of  which  the  defendant  might  have  satis- 
fled  the  execution,  of  which  property  he  then  and  there  had 
notice ;  nevertheless,  in  violation  of  his  duty  as  such  sheriff, 
he  failed  to  levy  the  moneys  or  any  part  thereof,  as  by  said 
execution  he  was  required  to  do,  to  the  damage  of  this  plain- 
tiff dollars.  (Z) ' 

Wherefore,  &c. 


(s)  A  request  to  return  is  not  ne-  prima  facie  the  measure  of  damages ; 

cessary  to  be  proved  in  an  action  for  and  the  burden  of  proof  is  with  the 

not  returning.    Corning  v.  Southland,  defendant  to  show  that  the  whole 

3  Hill,  552  ;  and  see  Burk  v.  Camp-  amount  could  not  with  due  diligence 

bell,  15  Johns.,  456 ;  Fisher  v.  Pond,  be  collected.     Ledyard  v.  Jones,  3 

2  Rill,  338;  Howden  v.  Stannish,  6  Seld.,  550;  affirming  S.  C,  l  Sandf., 

C.  B.,  504;  S.  0.,  60  Eng.  Com.L.  B.,  67  (and  overruling  Stevens  v.  Rowe, 

503.  8  Den.,  327) ;  Pardee  v.  Robertson,  6 

{y)  In  an  action  for  neglecting  to  Hill,  550 ;  The  Bank  of  Rome  «.  Cur- 
return  an  execution,  it  is  not  neces-  tiss,  1  II).,  275 ;  and  see  Bacon  «. 
sary   to   aver  any  special    damage.  Cropsey,  3  Seld.,  195. 
The  amount  due  on  the  judgment  is         (z)  See  notes  to  preceding  form. 
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7.   Against  Sheriff ;  for  neglectmg  to  Pay  Over  Moneys  Col- 
lected on  Msecution.  (a) 

No.  199. 

I.  That  at  the  times  hereinafter  mentioned,  the  defendant 
was  the  Sheriff  of  the  county  of  in  this  State,  (b) 

II.  That  on  the  day  of  185  ,  at  , 
an  execution  then  duly  issued,  in  form  and  effect  as  required 
by  law,  against  the  property  [or,  the  person]  of  one  M.  If. 
and  in  favor  of  this  plaintiff,  upon  a  judgment  for  the  sum  of 

dollars  theretofore  duly  recovered  by  this  plaintiff 
against  said  M.  N.,  in  the  Court  of  ,  (e)  was  by  this 

plaintiff  directed  and  delivered  to  the   defendant  as  such 
sheriff. 

III.  That  [as  this  plaintiff  is  informed  and  believes]  the 
defendant  thereafter,  as  such  sheriff,  collected  and  received 
upon  said  execution,  to  the  use  of  this  plaintiff,  the  sum  of 

dollars,  besides  his  lawful  fees  and  poundage. 
lY.  That  although  more  than  sixty  days  elaj^sed,  after  the 
delivery  of  said  execution  to  the  defendant,  before  the  com- 
mencement of  this  action,  yet  he  has,  in  violation  of  his  duty 


(a)  An  action  on  the  case  or  an  Oomst.,  126 ;  afBrming  S.  C,  3  Ba/rb., 

action  on  assumpsit  for  money  had  475. 

and  received,  at  the  option  of  the  (J)  See  Tiote  {u),  supra. 

plaintiff  might  be  maintained  against  (a)  It  seems  that  in  an  action  for 

the  sheriff  for  money  collected  by  not  paying  over,  it  is  enough  to  show 

him  on  execution  and  not  paid  over,  the  delivery  of  the  execution  without 

Dygert  ads.   Crane,    1  Wend.,  534;  proving    the   judgment.      Elliot    v. 

Shepard  v.  Hoit,  7  Hill,  198.     But  Oronk,  13  Wend.,  35 ;  and  see  1  Cow., 

to  render  the  deputy  or  under-sheriff  Tr.,  322. 

liable  to  a  third  person,  in  such  a  And  it  is  no  defense  to  the  sheriflf, 

case,  an   express  promise  must  be  to  show  that  the  process  was  voida- 

shown.     Tuttle  v.   Love,   7  Johns.,  ble.     Walden  v.  Davison,  15  Wend., 

■470 ;  Paddock  v.  Cameron,  8   Cow.,  575 ;  Parmalee  v.  Hitchcock,  22  Ih., 

212;  and  see  Colvin  v.  Holbrook,  2  96 1  Bacon  v.  Cropsey,  8  8eld.,  195; 
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as  such  sheriff,  failed  to  pay  over  to  this  plaintiff  the  amount 
so  collected,  (d) 
"Wherefore,  &c. 


8.   Against  Sheriff ;  for  an  Escape,  (e) 
No.  200. 

I.  That  at  the  time  of  the  issuing  of  the  execution  and  of 
the  escape  hereinafter  mentioned,  the  defendant  was  the  Sheriff 
of  the  county  of  ,  in  this  State,  (f ) 

II.  That  on  the  day  of  185  ,  in  an  action 
brought  in  the  Supreme  Court  of  this  State,  in  the  county  of 

[or  otherwise],  by  this  plaintiff  against  one  M.  N. 
[or,  by  one  M.  N.  against  this  plaintiff]  for  wrongfully  con- 
Terting  property  [or  other  cause  qf  action  mentioned  in  section 
179  of  the  Code],  this  plaintiff  duly  recovered  judgment  against 
said  M.  N".  for  the  sum  of  dollars,  (g) 

III.  That  on  the  day  of  185  ,  an  execution 
against  the  property  of  said  M.  N.  was  duly  issued  by  this 


and  see  The  Ontario  Bank  v.  Hallett,  in  respect  to  the   liability  of  the 

8  Cow.,  192 ;  Grosvenor  v.  Hunt,  11  ofiBcer  and  in  respect  to  the  limita- 

How.  Pr.  a.,  358  ;  Ginochio  v.  Orser,  tion  of  time  within  which  they  may 

1  Abbotts'  Pr.  E.,  433.  respectively  be  brought,  &c.     And  it 

(d)  No  demand  on  the  sheriff  is  is  held  that  in  an  action  brought  in 
necessary.  It  is  his  duty  to  pay  over  form  for  an  escape,  the  plaintiff  ought 
without  demand.  Brewster  v.  Van  not  to  be  allowed  to  amend  his  com- 
Ness,  18  Johns.,  133  ;  Dygert  v.  plaint  so  as  to  found  the  action  upon 
Crane,  1  Wend.,  534 ;  and  see  Shepard  section  201.  See  Daguerre  v.  Orser, 
t.  Hoit,  7  Hill,  198.  3  AUotts'  Pr.  R.,  86,  where  the  dis- 

(e)  A  distinction  is  to  be  noticed  tinction  between  these  rights  of  ac- 
between  the  action  against  the  sheriff  tion  is  fully  discussed. 

for  an  escape  and  an  action  founded         (/)  See  note  (u),  supra. 
on  section  201  of  the  Code,  which         (g)  If  the  action  is  for  an  escape 
declares  that  in  case  defendant  after  upon  an  order  of  arrest,  modify  para- 
arrest  escape,   the  sheriff  shall  be  graphs  II.,  III.,  and  IV.  as  follows : 
liable  as  bail,  &c.    The  two  actions         II.  That  on  the  day  of 
are  governed  by  different  rules,  both  185  ,  in  an  action  brought  in  the 
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plaintiff  on  said  judgment,  and  thereafter  duly  returned  wholly 
unsatisfied  \_if  partly  satisfied  add,  except,  &c.] 

IV.  That  thereafter  and  on  the  day  of  186  , 

an  execution  against  the  person  of  the  said  M.  N.  was  duly 
issued  by  this  plaintiff  on  said  judgment,  and  then  directed 
and  delivered  to  the  defendant  as  said  sheriff,  whereby  he  was 
required  to  arrest  said  M.  N.  and  commit  him  to  the  jail  of 
said  county  of  until  he  should  pay  said  judgment  or 

be  discharged  according  to  law.  (h) 

Y.  That  thereafter  the  defendant,  as  such  sheriff,  arrested 
said  M.  N.  and  committed  him  to  jail,  (i)  pursuant  to  said 
execution,  biit  that,  in  violation  of  his  duty  as  such  sheriff, 
has  since,  to  wit,  on  the  day  of  185  ,  without 

the  consent  of  this  plaintiff,  (j)  permitted  said  M.  N.  to 
escape,  (k)  to  the  damage  of  this  plaintiff  dollars.  (1) 

Wherefore,  &c. 


Supreme  Court  of  this  State,  in  the 
county  of  \pr  otherwise],  by  this 

plaintiff  against  one  M.  N.,  for,  &c.,  an 
order  was  duly  made  by  ,  one  of 
the  justices  of  said  court,  whereby 
the  defendant,  as  said  sheriff,  was  re- 
quired to  arrest  the  said  M.  N.,  and 
hold  him  to  bail  in  the  sum  of 
dollars. 

III.  That  thereafter  and  on  the 
day  of  185  ,  said  order 

was  duly  delivered  to  the  defendant, 
as  said  sheriff,  to  be  executed. 

Paragraph  V.,  above,  should  here 
follow,  making  the  words  "pursuant 
to  said  execution''''  read  "pursuant  to 
said  order.'" 

Qi)  In  an  action  for  an  escape,  the 
endorsement  upon  the  execution  or 
writ  need  not  be  set  out.  Jones  e. 
Cook,  1  Cow.,  809.     As  to  the  requi- 


sites of  the  execution,  see  Hutchinson 
■0.  Brand,  5  8eld.,  210. 

(i)  An  averment  that  the  defend- 
ant arrested  the  debtor  "and  had 
and  detained  him  in  custody  in  exe- 
cution," was  held  sufficient  as  import- 
ing that  the  prisoner  was  committed 
to  jail.  Ames  v.  Webbers,  8  Wend., 
645. 

(j)  The  general  authority  of  the 
attorney  as  such,  is.  not  sufficient  to 
authorize  the  sheriff  in  discharging 
the  prisoner  upon  his  consent.  Kel- 
logg «.  Gilbert,  10  Johns.,  220. 

(Jc)  The  old  forms  contain  an  aver- 
ment that  the  debtor  is  still  at  large ; 
but  a  return  or  recapture  is  &  matter 
of  defense,  and  it  does  not  lie  on  the 
plaintiff  to  negative  it.  See  2  Oreenl. 
on  Ev.  §  589. 

(0  The    measure  of  damages  ,is 
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SECTION   XV. 
Complaints  in  actions  for  Deceit. 

1.  For  fraudulently  representing  third  party  to  be  of  good 

credit. 

2.  For  fraudulently  misrepresenting  value  of  good-will  of  busi- 

ness sold. 

3.  Against  vendor  of  cbattels  ;    for  fraudulently  representing 

them  to  be  his  property. 

4.  For  fraudulently  misrepresenting  value  of  stock  in  a  corpo- 

ration, agreed  to  be  taken  in  payment  for  services. 

5.  Against  sheriff ;  for  a  false  return. 


1.  For  Fraudulently  representing  third  party  to  T)e  of  Good 

Credit,  (m) 


No.  201. 


I.  That  on  the 


day  of 


185  ,  at 


the  defendant,  with  intent  to  deceive  and  defraud  (n)  this  plain- 


prima  facie  the  amount  of  the  debt. 
Ginocbio  ■».  Orser,  1  Abbotts^  Pr.  R., 
433 ;  Potter ■».  Lansing,  1  JoTnis.,  215  ; 
Bussell  V.  Turner,  7  lb.,  189  ;  Raw- 
son  v.  Dole,  2  Ih.,  454 ;  Thomas  «. 
Weed,  14  II.,  255;  Littlefleld  v. 
Brown,  1  Wend.,  398 ;  Patterson  v. 
Westervelt,  17  It.,  543 ;  Pairchild  «. 
Case,  24  Ih.,  381,  8 II.,  545 ;  Hutch- 
inson -D.  Brand,  5  Seld.,  208;  see 
also  Daguerre  v.  Orser,  3  Abbotts'  Pr. 
R,  86 ;  and  compare  note  (y),  supra, 
and  cases  there  cited. 


(m)  See  the  principles  on  which 
this  action  is  based  stated,  and  the 
authorities  which  support  it  collated, 
in  the  opinion  of  Senator  Edmonds  in 
Addington  v.  Allen,  11  WeTid.,  at 
page  402.  Such  a  cause  of  action  is 
a  mere  tort,  and  not  assignable. 
Hyslop  V.  Randall,  4  Duer,  660. 

(n)  See  opinion  of  the  Chancellor 
in  Addington  v.  Allen,  11  Wend.,  at 
page  386 ;  also  Wells  v.  Jewett,  11 
Sow,  Pr.  B.,  242. 
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tiff,  (o)  falsely  and  fraudulently  represented  to  him  (p)  tliat  one 
M.  N.  was  in  good  credit  and  safe  to  be  trusted,  and  -worth 
the  sum  of  dollars  over  and  above  his  debts  and  lia- 

bilities [or,  state  the  fraudulent  rejpresentation  according  to  the 

factm- 

II.  That  this  plaintiff  relying  (r)  on  said  representations, 

sold  and  delivered  goods  consisting  of  ,  of  the  value 

of  ,  to  the  said  M.  N".  for  a  credit  of  months ; 

but  although  said  term  has  expired,  the  said  M.  IST.  has  neg- 
lected and  refused  to  pay  for  said  goods. 

III.  That  in  truth,  and  as  defendant  then  well  knew,  (s) 
said  M.  N.  was,  at  the  time  of  such  representations,  insolvent 
and  not  in  good  credit,  nor  safe  to  be  trusted,  nor  worth  any- 
thing over  and  above  his  debts  and  liabilities. 


(d)  It  is  not  necessary  in  actions  of 
this  description  to  show  that  defend- 
ant reaped  any  advantage  from  his 
false  representations.  Deceit  on  the 
part  of  the  defendant,  and  damage 
resulting  therefrom  to  the  plaintiff, 
are  a  cause  of  action,  although  with- 
out benefit  to  the  defendant.  White 
D.  Merritt,  3  Seld.,  352.  The  action 
will  lie  whenever  there  has  been  the 
assertion  of  a  falsehood,  with  a  iraud- 
ulent  design,  as  to  a  fact,  when  a  di- 
rect and  positive  injury  arises  from 
such  assertion.  Bac.  Abr.,  tit.  Action 
on  the  case,  F.  Benton  v.  Pratt,  2 
Wend.,  385. 

(^p)  As  to  the  proper  mode  of 
pleading  in  an  action  against  defend- 
ant for  inducing  a  third  person,  by 
false  representations,  to  represent  an 
insolvent  as  worthy  of  credit,  where- 
by plaintiff  was  induced  to  sell  to 
such   insolvent,    see    Addington    v. 


AUen,  7  Wend.,  9  ;  S.  C,  11  lb., 
374. 

(?)  The  representation  must  be 
stated,  to  enable  the  court  to  judge 
whether  it  was  sufficient  to  mislead. 
Addington  v.  Allen,  11  Wend.,  386  ; 
Wells  «.  Jewett,  6  How.  Pr.  R,  242. 

(r)  It  must  be  shown  that  plain- 
tiff was  misled  by  the  representation 
complained  of.  ^ 

(s)  The  clause  "  as  defendant  then 
well  knew,"  may,  perhaps,  be  unne- 
cessary ;  the  averment  that  the  rep- 
resentations were  made  falsely  and 
fraudulently,  sufficiently  showing 
defendant's  knowledge  of  the  real 
state  of  the  case  (See  Holman  v. 
Dord,  12  Sa/rb.,  386)  ;  but  they  may 
advisedly  be  inserted  for  greater  cer- 
tainty. See  Cross  «.  Garnet,  3  Mod., 
269  and  note  ;  Bayard  v.  Malcolm,  9 
Johns.,  453;  S.  C,  2  Johns.,  550, 
note  (v),  infra. 
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CauBe  of  action  not  assignable. 


Necessary  averment  of  fraud. 


IV.    That  by  means  of  said   premises  this  plaintiff  has 
wholly  lost  said  goods  and  the  value  thereof,  to  his  damage 
dollars,  (t) 
Wherefore,  &c. 

2.    For  Fraudulently  misrepresenting  Value  of  Good-will  of 

Business  sold. 

No.  202. 

I.  That  on  the  day  of  ,  185  ,  at  , 

the  defendant  being  engaged  in  business  as  ,  and 

having  offered  to  sell  out  the  [stock,  fixtures,  and]  good-will  of 
his  said  business  to  this  plaintiff,  did,  with  intent  to  deceive 
and  defraud  this  plaintiff,  (u)  falsely  and  fraudulently  repre- 
sent (v)  to  him  that  the  said  business  as  theretofore  conducted 


(Q  This  cause  of  action  is  not  as- 
signable under  the  Code  so  as  to  en- 
able the  assignee  to  sue  in  his  own 
name.  Hyslop  b.  Randall,  4  Duer, 
660. 

(«)  See  notes  to  paragraph  I.  of 
preceding  form. 

(d)  "  The  declaration  must  charge 
that  the  defendants  knew  of  the  mat- 
ter by  which  they  deceived,  and  that 
they  did  it  falsely  and  fraudulently. 
An  allegation  of  a  scienter  might, 
after  verdict,  supply  the  omission  of 
'falsely  and  fraudulently  ;'  or  'falsely 
and  fraudulently,'  import  that  they 
knew  it  (Cross  «.  Garnet,  3  Mod., 
361,  note);  but  one  or  the  other  is 
indispensable.  Where  there  is  no 
warranty,  the  scienter  or  fraud  is  the 
gist  of  the  action.  (1  Ld.  Raym., 
595;  3  75.,  1118;  Dougl,  20;  3  T. 
R,  56,  62  ;  2  East,  822,  448 ;  4 
20 


Gaines,  48.)"  "  The  fraud  is  a  sub- 
stantive allegation,  and  must  be  laid 
in  that  part  of  the  declaration  which 
sets  out  the  plaintiff's  cause  of  ac- 
tion." Per  Thompson,  J.,  in  Mal- 
colm V.  Bayard,  1  Johns.,  453.  Com- 
pare S.  C,  2  Johns.,  550,  where  the 
Court  of  Errors  concede  the  neces- 
sity of  averring  either  a  fraud  or  a 
scienter,  though  they  held  the  aver- 
ment in  the  declaration  before  them, 
as  to  those  points,  to  be  sufficient, 
and  on  that  ground  reversed  the 
judgment  below. 

Under  the  Code  a  greater  freedom 
is  doubtless  to  be  allowed  in  the 
mode  of  statement  than  was  permis- 
sible under  the  old  system.  But 
where  there  is  no  warranty,  we  re- 
gard the  facts  that  the  representa- 
tions •w^TQ  false,  that  defendant  Icnew 
them  to  be  false,  and  that  he  made 
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Against  vendor  for  deceit.  Value.  Title. 

by  defendant,  was  a  profitable  business,  and  that  the  net 
profits  thereof,  realized  by  the  defendant  during  the  year  end- 
ing the  day  of  >  185  ,  had  exceeded  the  sum 
of  dollars  [or  otherwise  state  the  representations  accord- 
ing to  the  fact.'] 

II.  That  this  plaintiff,  relying  on  said  representations,  pur- 
chased of  defendant  the  [stock  fixtures  and]  good-will  of  de- 
fendant, &nd  paid  him  therefor  the  sum  of  dollars. 

III.  That  in  truth,  and  as  .defendant  then  well  knew,  said 
representations  were  false,  and  said  business  was  not  and  never 
had  been  a  profitable  business,  and  the  defendant  had  not 
realized  any  profits  whatever  from  the  same  during  the  year 
ending  the  day  of  185  ,\or  otherwise  state  specifically 
the  pa/rticulars  in  which  the  representations  were  false],  (w) 

IV.  That  by  reason  of  the  premises,  this  plaintiff  was  mis- 
led, to  his  damage  dollars. 

"Wherefore,  &c. 

3.  Against  Vendor  of  Chattels ;  (x)  for  Fraudulently  rejyre- 
senbing  (y)  theni  to  he  his  Property. 

No.  203. 

I.  That  on  the  day  of  ,  at  ,  the 

defendant  having  offered  to  sell  to  this  plaintiff  a  certain 

them  with   intent    to    defraud    the  respect  to  a  sale  of  lands  as  much  as 

plaintiff,  as  being,  all  of  them,  essen-  in    respect    to    personal    property, 

tial  facts  constitutive  of  the  cause  of  Orandall  v.  Bryan,  5  AbbotW  Pr.  S, 

action.     They  must  be  stated  in  the  162;    Clark  «.  Baird,  5  Seld,  183; 

complaint ;  and  they  should  be  sta-  and  see  Van  De  Sande  ».    Hall,  13 

ted  with  clearness  and  certainty.   See  Eoio.  Pr.  P.,  438. 

also  note  (s),  supra.  {y)  Compare  with  this  form,  the 

(jc)  Particular  items  of  loss  or  ex-  form  of  complaint  already  given  for  a 

pense  which  the  plaintiff  seeks  to  re-  false  warranty  of  title;  No.  176,  ante. 

cover,  should  be  specially  stated.  A   complaint  averring  "  that  de- 

(x)  Fraudulent  representations,  or  fendant  falsely  pretended   to  be  the 

deceit,  accompanied  by  damage,  con-  owner*'  of  a  certain  chattel,  and  "that 

stitute  a  good  ground  of  action  in  he  fraudulently  sold  it  to  the  plaintiff, 
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Against  vendor,  on  false  representation  of  title. 


horse,  did,  with  intent  to  deceive  and  defraud  this  plaintiff", 
falsely  and  fraudulently  represent  to  him  that  said  horse  was 
the  property  of  defendant  [o?\  otherwise  state  the  representa- 
tions aecording  to  the  fact']. 

II.  That  this  plaintiiF,  relying  on  said  representations,  pur- 
chased said  horse  of  the  defendant,  and  paid  him  therefor  the 
sum  of  doUai-s.  (z) 

III.  That,  in  truth,  and  as  defendant  then  well  knew,  said 
representations  were  false,  and  said  horse  was  not  the  property 
of  the  defendant,  but  was  the  property  of  one  [or, 
otherwise  state  speciJlcaUy  the  pa/rticulars  in  which  the  repre- 
sentations were  false.] 

lY.  That  thereafter,  the  said  sued  this  plaintiff  to 

recover  the  value  of  said  horse ;  and  although  this  plaintiff 
employed  [one  ,j  a  competent  attorney  and  coun- 

sellor of  the  Supreme  Court  of  this  State,  to  defend  said  suit, 
and  used  due  diligence  in  the  defense  of  the  same,  (a)  the  said 
recovered  a  judgment  (b)  against  tiiis  plaintiff  for  the 
sum  of  dollars,  which  this  plaintiff  has  since  paid  [or, 

which  judgment  still  remains  outstanding  and  in  full  force.] 

Y.  That  by  reason  of  the  premises,  this  plaintiff  has  be^ 
misled,  to  his  damage  dollars. 

Wherefore,  &c. 


whereby  he  became  liable,"  fixes  the  of  the  pendency  of  the  suit  as  in  Form 

gravamen    of   the  action  as    fraud.  No.  175,   ante ;  and  see  Blasdale  v. 

(2  Johns.  560;  13  lb.,  224.)    Edick  Babcock,  IJbMs.,  518. 

■B.   Crim,    10   Bari.,  44:5.     That  ac-  (h)    The  fact   of  recovery  by  the 

tions  of  this  description  are  founded  rightful  owner  against  the  vendee,  is 

on  the /rawi^,  not  on  the  contract,  see  conclusive    against    the     fraudulent 

McDufBe  «.  Beddoe,  V  ^i/Z,  578.  vendor.    Barney  ■».  Dewey,  IS  JbAns., 

(s)   The   averment    of  price   paid  224.    Breach  of  warranty  and  deceit 

goes  only  to  the  amount  of  damages.  cannot  be  joined.    Sweet  v.  Ingerson, 

The     action     may    be    maintained,  12  ^om.  Pr.  i?.,  831  ;  and  see  Smith 

though  there  was  no  consideration,  v.  Hallock,  8  lb.,  73  ;  Hulse  v.  Thomp- 

Barney  v.  Dewey,  13  Johns.,  224.  son,  9  lb.,  113  ;  Colwell  v.  The  N.  Y. 

(a)  Or,  state  notice  to  defendant  &  Erie  Railroad  Co.,  9  lb.,  312. 
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4r.  For  Fraudulently  misrepresenting  Value  of  Stock  in  a  Cor- 
poration, agreed  to  he  taTcen  inpayment  for  Services. 

No.  204. 

I.  That  on  the  day  of  ,  185  ,  at  , 
the  defendant  having  offered  to  this  plaintiff  that  he  would 
assign  and  transfer  to  him                   shares  of  the  par  value  of 

dollars  each,  of  the  capital  stock  of  the  com- 

pany, a  corporation  incorporated  under  the  laws  of  , 

and  doing  business  in  ,  upon  consideration  that  this 

plaintiff  should  render  services  [by  himself  and  his  servants] 
in  ,  [state  briefly  the  nature  of  the  services  agreed  to  he 

rendered^,  did,  with  intent  to  deceive  and  defraud  this  plaintiff, 
falsely  and  fraudulently  represent  (c)  to  him  that  said  stock 
was  of  the  market  value  of  dollars,  and  that  defendant 

had  paid  all  charges,  calls,  and  assessments  laid  or  to  be  laid 
upon  said  shares  by  said  company  or  the  trustees  or  directors 
thereof  [or,  otherwise  state  the  false  representations  according  to 
ihfifact\ 

II.  That  this  plaintiff,  relying  upon  said  representations, 
then  and  there  agreed  with  the  defendant  to  render  [by  him- 
self and  his  servants]  all  necessary  services  that  should  be 
required  by  the  defendant  in  ,  to  the  value,  at  the  mar- 
ket prices  for  such  services,  of  dollars  [or,  otherwise 
state  fully  the  nature  and  the  value  of  the  services  agreed  to  he 
rendered^,  and  thereafter  proceeded  to,  and  did  render  [and 
cause  to  be  rendered]  said  services,  (d)  [state  facts  showing 
how  far  the  contract  was  performedhy  plaintiff\ 


(c)  The  complaint  must  show  Jewett,  11  How.  Pr.  S.,  242 ;  and 
what  the  representations  were,  and  see  note  (p),  supra. 
must  aver  that  they  were  made  with  (d)  A  cause  of  action  for  false  rep- 
intent  to  deceive  and  defraud.  A  resentation  is  not  in  general  assign- 
complaint  which  fails  to  show  these  able  so  as  to  permit  the  assignee  to 
things  is  bad  on  demurrer.    Wells  v.  sue  in  his  own  name.     Hyslop  v. 
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m.  That  in  truth,  and  as  defendant  then  well  knew,  the 
said  stock  was  not  then  of  the  market  value  of  dollars, 

but,  on  the  contrary,  the  said  company  was  then  insolvent,  and 
the  stock  worthless  and  unsalable  in  the  market ;  and  the  de- 
fendant had  not  paid  all  charges,  calls,  and  assessments  laid 
upon  said  shares,  but,  on  the  contrary,  a  special  assessment  of 
per  cent,  on  the  par  value  of  said  shares  had  been 
theretofore  duly  imposed  upon  them  by  the  directors  of  said 
company,  which  assessment  had  not  been  paid  by  defendant, 
but  then  remained  [and  still  remains]  a  charge  upon  said 
shares  [or  otherwise  state  specifically  the  particulars  in  which 
the  representations  werefalse\. 

IV.  That  by  reason  of  the  premises,  this  plaintiff  has  been 
misled,  to  his  damage  dollars. 

Wherefore,  &c. 


■'5 


6.  Against  Sheriffs  for  a  False  Return,  (e) 

No.  205. 

1.  That  at  the  time  of  the  issuing  and  return  of  the  execu- 
tion hereinafter  mentioned,  the  defendant  was  the  sheriff  of 
the  county  of  ,  in  this  State,  (f ) 


Randall,  4  Duer,   660.     But  where  action  upon   contract  with  one  for 

A.    and  B.  entered  into   a  contract  tort,  or  as  heing  an  action  for  tort  by 

with  0.,  to  render  services,  and  to  be  an  assignee  of  the  cause  ;  that  as  A. 

paid  in  stock,  which  0.  falsely  I'ep-  alone  rendered  the  services,  he  alone 

resented   as  valuable ;    and    B.    as-  was  injured  by  the  false  representa- 

signed  his  interest  in  the  contract  to  tions,  and  the  cause  of  action  was  in 

A.,  who  thereupon  rendered  the  ser-  him  alone.     Atwill  «.  LeRoy,  4  Ah- 

vices,    and  on   being   tendered    the  totts'  Pr.  i?.,  438. 
stock  in  payment  refused  to  receive  (e)  For  complaints  for  neglect  to 

it,    and   brought  an  action  for   the  return,  to  levy,  to  pay  over,  and  for 

value  of  the  services  as  upon  con-  an  escape,  see  Forms  No.  197  to  No. 

tract, — it  was  held  that  his  complaint  200,  ante. 

setting  forth  these  facts  was  not  de-  (/)   See  Form  No.  197,  note  (u), 

murrible,  either  as  joining  a  cause  of  ante. 
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II.  That  on  the  day  of  ,  185  ,  this  plaintiff 
du]y  recovered  a  judgment  in  the  Supreme  Court  in  and  for 
the  county  of  ,  [or  other  court,']  against  one  M.  N.  for 
the  sum  of               dollars,  (g) 

III.  That  on  the  day  of  ,  ,  185  ,  an  execu- 
tion against  the  property  of  said  M.  N".  (h)  was  duly  issued 
upon  said  judgment  by  this  plaintiff,  and  directed  and  then 
delivered  to  the  defendant  as  such  sheriff,  of  which  execution 
and  the  indorsement  thereon,  the  following  is  a  copy  [or, 
whereby  the  defendant  was  required,  &c.,  stating  effect  as  in 
Form  JVb.  197.] 

IV.  That  [as  this  plaintiff  is  informed  and  believes]  the  de- 
fendant as  such  sheriff,  did,  within  sixty  days  thereafter,  by 
virtue  of  said  execution,  levy  on  certain  personal  property  of 
said  M.  N.,  within  said  county,  of  value  sufficient  to  satisfy 
said  judgment  [or,  said  judgment  in  part,  to  wit,  to  the  amount 
of  dollars],  together  with  the  defendants'  fees  and 
poundage. 

V.  That  notwithstanding  the  premises,  and  in  violation  of 
his  duty  as  sheriff,  he  did  not  satisfy  said  judgment  or  any  part 
thereof;  but  has  falsely  returned  upon  said  execution  to  the 
clerk  of  county,  that  said  M.  N.  had  not  any  goods 
or  chattels  within  said  county,  whereby  he  could  cause  to  be 
levied  the  amount  of  said  judgment  or  any  part  thereof ;  (i)  to 
the  damage  of  this  plaintiff  dollars.  ( j) 

Wherefore,  &c. 

This  form  is  sustained  by  Bacon  v.  Oropsey,  3  Seld.,  195. 

(g)  In  an  action  for  a  false  return,  erty  of  M.  N.  and  f).  P.  and  against 

the  plaintiff  must  prove  a  valid  judg-  the  separate  property  of  0.  P." 
ment.    McDonald  v.  Bunn,  3  De7i.,  (i)    The  complaint    should  show 

45.  that  the  return  was  false  in  a  mate- 

(A)  Or,  if  the  judgment  was  recov-  rial  respect.     Kidzie  v.  Sachrider,  14 

ered   against  several  joint    debtors  Johns.,   195 ;    and  see   Houghton  v. 

upon  service  on  part  only  of  them,  Swarthout,  1  Ben.,  589. 
under  section  136  of  the  Code,  vary  (j)  See  Form  No.  197,  note  (y), 

as  follows :  "  against  the  joint  prop-  and  2fb.  300,  note  (I),  ante. 
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Analysis  of  Section  XVI. 


SECTION    XVI. 

Complaints  in  Actions  for  Damages  for  Willful  Injuries.^ 

I. — Injuries  respecting  personal  property. 

1.  For  conversion  of  chattels. 

2.  For  the  same  ;  by  the  assignee  after  conversion. 

3.  By  vendor  against  fraudulent  purchaser  of  goods, — for  dam- 

age^or  the  conversion. 

4.  For  unlawfully  tating  and  carrying  away  plaintiff's  goods. 

5.  For  the  same  ;  the  plaintiff  haying  regained  possession  be- 

fore suit  brought. 

6.  For  conversion  of  a  promissory  note. 

7.  For  conversion  of  a  bond  ;  by  the  assignee  after  conversion. 

8.  Against  sheriff,  for  selling  on  execution  against  a  third  party, 

chattels  on  which  plaintiff  held  a  mortgage,  overdue. 

9.  For  malicious  injury  to  chattels. 

II. — Injuries  respecting  eeal  property. 

1.  For  entering  plaintiff's  house  and  seizing  goods. 

2.  For  diverting  water  from  plaintifTs  mill. 

3.  For  cutting  timber  on  plaintiffs  land. 

4.  Against  a  railroad  company,  for   wrongfully  laying  their 

track  and  running  their  trains  unnecessarily  near  plain- 
tiff's house. 

III. — ^Injuries  eespecting  the  pekson. 

1.  For  assault  and  battery. 

2.  For  the  same  ;  shorter  form. 
•3.     For  false  imprisonment. 

4.  For  malicious  prosecution. 

5.  For  libel,  where  the  words  are  libelous  on  their  face. 

6.  For  the  same,  where  the  words  are  not  libelous  on  their 

face. 


{k)  As'to  the  rules  of  pleading  ap-      11  Row.  Pr.  R.  408  ;  Tappan  v.  Pow- 
plicable  to  complaints  in  actions  for      ers,  2  Hall,  277. 
conspiracy,  see  Forsyth  v.  Edmiston, 
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Analysis  of  Section  XVI.  concluded. 


1.  For  libel  by  signs. 

8.  For  slander,  where  the  words  are  actionable  in  themselves. 

9.  For  slander  respecting  plaintiffs  trade,  with  special  damage. 

10.  For  slander  of  title. 

11.  For  enticing  away  plaintiff's  wife. 

12.  For  criminal  conversation  with  plaintiff's  wife. 

13.  For  seduction. 


I.    Injuries  eespeoting  personal  propeety. 
1.  JFor  Conversion  of  Chattels.  (1) 

No.  206. 

I.  That  at  tlie  times  hereinafter  mentioned,  this  plaintiff 
was  lawfully  possessed,  as  of  his  own  property,  of  certain 
goods  and  chattels  \or,  where  the  plaintiff  was  not  in  posses- 
sion, was  entitled  to  the  immediate  possession  of  certain  goods 
and  chattels,  the  property  of  this  plaintiff],  (m)  consisting  of 

,  (n)  which  were  of  the  value  of  dollars,  (o) 

II.  That  on  the  day  of  ,  185  ,  at  , 
the  defendant  then  being  in  possession  of  said  goods,  unlaw-  , 


(J)  See  note  (q),  infra.  lute  vested  interest,  was  not  sufficient 
(m)  The  plaintiif  must  show,  not  to  maintain  trover.  Tuthill  s.^Wheel- 
only  a  property  either  absolute  or  er,  6  5a7'&.,862.  But  it  was,  to  main- 
special  in  the  goods,  but  in  addition,  tain  trespass  de  ionis  asportatis.  Hoyt 
that  he  was  entitled  to  immediate  i;  Gelston,  13  Johns.,  561 ;  affirming 
possession.  Unless  both  the  right  of  S.  0.,  13  75.,  141. 
property  and  the  right  of  possession  in)  Where  the  property  consists  of 
concur,  the  action  will  not  lie.  Thus  many  articles,  they  may  conveniently 
it  does  not  lie  in  favor  of  a  lessor  of  be  enumerated  in  a  schedule  or  ex- 
chattels  during  the  lessee's  right  of  hibit  annexed  to  the  complaint,  and 
possession  (2  Selw.  N.  F.,  1385,  and  referred  to  as  such.  It  is  not  neces- 
cases  cited,  note  x.)  The  special  sary  to  state  their,  value  severally, 
property  must  arise  from  possession.  See  Root  i).  Woodruff,  6  H^l,  418. 
Hotchkiss  ii.  McVickar,  12  Johns.,  (o)  The  averment  of  value  is  not 
403;  MoCurdy  v.  Brown,  1  Duer,  traversable.  Connoss  v.  Meir,  2  H. 
101.     Possession,  without  an  abso-  D.  Smith  0.  P.  S.,  314. 
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Conversion. 


folly  converted  and  disposed  of  the  same  to  liis  own  use,  (p) 
to  this  plaintiff's  damage  dollars,  (q) 

Wherefore,  &c. 

2.  For  the  Same  /  iy  the  Assignee  after  Conversion,  (r) 

No.  207. 

I.  That  at  the  times  hereinafter  mentioned,  one  M.  IST.  was 
lawfiilly  possessed,  as  of  his  own  property,  of  certain  goods 
and  chattels  [or,  was  entitled  to  the  immediate  possession  of 


{p)  It  was  held  in  Decker  v.  Mat- 
thews (2  Kern.,  313),  that  this  was  a 
sufficient  allegation  of  the  conver- 
sion ;  that  it  was  not  necessary  to  set 
out  the  manner  in  which  the  defend- 
ant converted  the  property.  See  also 
Hunter  v.  The  Hudson  River  Iron 
and  Machine  Company,  20  Barb., 
493.  To  the  same  eiFect  is  Esmay  v. 
Fanning,  9  Barb.,  176. 

($')  A  claim  for  damages  for  con- 
version of  personal  property  is  incon- 
sistent with  a  claim  for  specific  deliv- 
ery of  it.  Roberts  v.  Randall,  5 
How.  Pr.  R.,  327;  Maxwell  «.  Far- 
nam,  7  i5.,  236  ;  and  see  Furness  v. 
Brown,  8  lb.,  59.  See  notes  to  com- 
plaints in  actions  of  Claim  and  De- 
livery, section  XVIL,  post. 

(r)  A  claim  for  damages  arising 
from  the  wrongful  conversion  of  per- 
sonal property,  is  a  chose  in  action 
that  is  assignable  (The  People  i\  The 
Tioga  0.  P.,  19  Wend.,  78),  and  under 
the  Code  the  assignee  may  sue  upon 
it  in  his  own  name.  Such  a  claim 
will  pass  by  a  general  assignment  in 
trust  for  the  payment  of  creditors. 
And  a  new  demand  by  the  assignee 


is  unnecessary.  McKee  v.  Judd,  2 
Kern.,  622.  But  until  an  actual  con- 
version of  the  chattel,  amounting  to 
the  destruction  of  its  identity  or  a 
parting  with  the  possession  of  it  by 
the  wrongdoer,  the  owner  may  assign 
his  title  to  the  cliatiel  instead  of  his 
claim  to  damages,  and  the  assignee 
may  either  proceed  as  owner  in  an 
action  of  claim  and  delivery,  or  to 
recover  damages  for  its  detention. 
But  it  has  been  held  in  the  New  York 
Common  Pleas,  that  in  the  latter  case 
he  should  aver  a  demand  after  the 
assignment.  Howell  «.  Kroose,  2 
Abbott's  Pr.  E.,  167;  but  compare 
Davidson  v,  Donadi,  2  E.  D.  Smith's 
0.  P.  B.,  121. 

A  bill  of  sale  of  goods  in  the  pos- 
session of  the  bailee  of  the  vendor,  is 
not  merely  a  transfer  of  a  right  of 
action,  but  of  the  goods  themselves ; 
unless,  indeed,  the  bailee  has  already 
converted  the  goods  to  his  own  use, 
or  contests  the  title  of  the  vendor. 
Heine®.  Anderson,  2  Duer,  318;  but 
see  Howell  v.  Kroose,  2  Abbotts''  Pr. 
E;  167;  compare  Thurman  ».  Wells, 
18  Barb.,  500. 
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certain  goods  and  chattels,  tlie  property  of  the  said  M.  N.] 
consisting  of  ,  which  were  of  the  value  of 

dollars. 

II.  That  on  the  day  of  185  ,  at  , 
the  defendant  being  then  in  possession  of  said  goods,  unlaw- 
fully converted  and  disposed  of  the  same  to  his  own  use,  to 
the  damage  of  said  M.  N.                   dollars,  (s) 

III.  That  on  the  day  of  185  ,  said  M.  ]^. 
duly  assigned  (t)  to  this  plaintiff  his  claim  against  the  defend- 
ant for  damages  for  said  conversion. 

Wherefore,  &c. 


3.  By  Vendor  against  Fraudulent  Purchaser  of  Goods,— for 
Damages  for  the  Conversion,  (u) 

No.  208. 

I.  That  on  the  day  of  185  ,  at  , 

in  order  to  induce  this  plaintiff  to  sell  to  him  the  goods  here- 
inafter mentioned,  the  defendant  falsely  and  fraudulently 
represented  to  this  plaintiff  that  he  was  worth  a  large  sum,  to 
wit,  dollars,  over  and  above  all  his  just  debts  and  liabil- 

ities ;  whereas  he  was  then  insolvent,  as  he  well  knew. 


(s)  See  notes  to  preceding  form.  erty,  although  such  assignment  was 

(f)  In  an  action  to  recover  damages  made  after  the  conversion  and  during 

for  the  wrongful  detention  of  per-  the  detention.     Vogel  v.  Badcock,  1 

sonal  property,  by  the  assignee  before  Abbotts'  Pr.  R,  176;  and  see  Form 

the  conversion,  it  is  not  necessary  to  -37b.  58,  7u>te  (p),  ante,  90. 

set  forth  the  plaintiff's  title  in  the  (u)  Whether  in  this  case  the  com- 

complaint.     A  general  averment  of  plaint,  if  in  the  ordinary  form  for 

ownership  is  sufficient,  and  under  it  conversion,  might  not  be  made  more 

a  bill  of  sale  from  the  former  owner  definite  and  certain  on  motion,  by 

may  be  given  in  evidence.     Heine  v.  requiring  the  circumstances  of  the 

Anderson,  2  Duer,  318.     It  is  not  sale  to  be  set  forth,  Query?    Hunter 

necessary  to  allege  the  consideration  v.  The  Hudson  River  Iron  &  Machine 

of   the    assignment  by  which    the  Company,  20  Barb.,  493. 
plaintiff  claims  title  to  personal  prop- 
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II.  That,  induced  solely  by  said  representations,  this  plain- 
tiff agreed  to  sell  to  the  defendant,  upon  credit,  and  on  the 

day  of  185  ,  at  ,  delivered  to  him, 

the  following  goods  [^here  describe  goods],  of  the  value  of 
dollars. 

III.  That  the  defendant,  having  so  obtained  from  the  plain- 
tiff the  possession  of  said  goods,  unlawfully  converted  and 
disposed  of  them  to  his  own  use,  (v)  to  the  damage  of  this 
plaintiff  dollars. 

"Wherefore,  &c. 

4.    For  Unlawfully  Taking  and  Carrying  away  Plaintifs 

Goods. 

No.  209. 

I.  That  on  the  day  of  185  ,  at  , 

the  defendant  unlawfully  took  from  the  possession  of  the 
plaintiff  and  carried  away  the  following  goods  Sjiere  describe 
or  enumerate  the  goods'],  the  property  of  this  plaintiff,  of  the 
value  of  dollars,  (w)  and  still  unlawfully  detains  the 

same  from  the  plaintiff,  to  his  damage  dollars. 

"Wlierefore,  &c. 

6.  For  the  Same ;  the  Plaintiff  having  Begained  Possession 
before  Suit  brought,  (x) 

No.  210. 

I.  That  on  the  day  of  185  ,  at  , 

the  defendants  unlawfully  took  from  the  possession  of  this 


(«)  In  this  case  a  demand  and  re-  (x)  That  the  plaintiff  has  regained 

fusal  are  not  necessary  to  charge  the  possession,  before  suit  brought,  is  no 

defendant  with  a  conversion;    nor  defense  to  the  action.     Murray  d. 

where  the  plaintiff  has  received  a  Burling,    10  Johns.,   172.     It  only 

note  in  part  payment  is  he  bound  to  goes  to  the  mitigation  of  damages, 

offer  to  return  it  before  suit.   Ladd  v.  Reynolds  v.   Shuler,   5    Gow.,   323  ; 

Moore,  3  Sandf.,  589.  Connah  v.  HaU,  23  Wend.,  462. 

{w)  See  notes  to  Form  No.  206, 
ante,  812. 
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plaintiif  and  carried  away,  ninety-six  and  one  half  tons  of  pig 
iron  [or  other  property],  the  property  of  this  plaintiff,  of  the 
value  of  dollars,  and  unlawfully  detained  the  same 

from  the  plaintiff. 

■     II.  That  by  reason  of  such  unlawful  taking  and  detention 
of  said  property,  the  plaintiff  was  injured,  to  his  damage 
dollars  [or,  was  compelled  (y)  to  pay,  and  did,  on 
the  day  of  185  ,  at  ,  pay  to  , 

the  sum  of  dollars,  to  obtain  the  return  of  the  same, 

and  also  the  sum  of  dollars  for  recartage  and  reweigh- 

ing,  and  also  sustained  other  loss,  delays,  and  injury,  to  the 
damage  of  this  plaintiff  dollars,  (z)] 

"Wherefore,  &c. 

6.  I^or  Conversion  of  a  Promissory  Note,  (a) 

No.  211. 

I.  That  on  the  day  of  18     j  at  , 

this  plaintiff  made  his  promissory  note,  of  which  the  following 
is  a  copy,  (b)  \or,  dated  on  that  day,  whereby  he  promised  to 

(2/)  See  Form  No.  46,  note  (n),  ante,  monly  so  called,  issued  by  the 

73 ;  note  (o),  ante,  74,  and  note  (h),  Bank,  one  of  the  incorporated  banks 

ante,  64.  of  this  State,  to  wit,  ten  thousand  of 

(z)  See  notes   to  Form  No.  206,  said  bank  notes,  of  the  denomination 

ante.  of  one  dollar.''    Dows  ®.  Bignall,  Sill 

(a)  Under  such  a  complaint  the  c6  D.  Supp.,  407.     In  an  action  of 

plaintiff  cannot  recover  the  proceeds  claim  and  delivery  to  recover  pos- 

ofthe  note  as  money  had  and  received,  session   of  a  written  instrument,  it 

Andrews  v.  Bond,  16  Barl.,  633.  was  held    that  the  question  as  to 

(J)  In  trover  for  a  bond  or  written  whether    the    instrument    was   one 

instrument,  the  plaintiff  cannot  be  which  could   be   shown   by  extrin- 

held  to  an  exact  description,  but  he  sic  proof  to  be  of  any  value,  was  a 

should  name  the  parties  to  it  (Pier-  question  of  law;  and  a  copy  of  the 

son  v.  Townsend,  2  Hill,  550),  and  instrument  being  set  out  in  or  an- 

his  declaration  should  show  that  it  nexed  to  the  complaint,  the  question 

was  an  instrument  in  writing.     It.  must  be  raised  by  demurrer,  not  by 

Bank  notes  may  be  described  as  motion.    Knehue  «.  Williams,  1  Duer, 

follows : — "  Certain  bank  notes  com-  597. 
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pay  to  the  order  of  M.  N.,  months  from  date,  the  sum 

of  dollars  (c)],  which  note  was  made  by  this  plaintiff 

without  consideration,  and  for  the  accommodation  of  said  M. 
N.,  and  was  made  and  then  and  there  delivered  to  the  said 
M.  N.  for  the  special  purpose  and  upon  the  special  agreement 
between  this  plaintiff  and  said  M.  N.  that  it  should  be  offered 
by  said  M.  N.  to  the  Bank  for  discount,  and  the 

proceeds  thereof,  if  any,  should  be  applied  by  said  M.  N.  to 
the  payment  of  a  certain  other  note  theretofore  made  by  this 
plaintiff  for  the  accommodation  of  said  M.  N.,  dated,  &c. 
\_descrihe  note],  and  that  otherwise  it  should  be  returned  to 
this  plaintiff. 

II.  That  [as  this  plaintiff  is  informed  and  believes]  said 
first  mentioned  note  was  thereafter  offered  by  said  M.  IST.  to 
the  Bank  for  discount,  who  refused  to  discount  the 

same,  and  returned  it  to  the  said'M.  N.,  who  thereupon  placed 
said  note  in  a  safe  in  his  office,  whereupon  this  plaintiff 
became  entitled  to  the  possession  thereof  [or  state  other  cir- 
cumstances showing  failure  in  the  intended  appropriation  of 
the  note,  as  the  fact  loos']. 

in.  That,  as  this  plaintiff  is  informed  and  believes,  there- 
after, but  before  the  maturity  of  the  note,  the  defendant,  "W. 
X.,  without  the  knowledge  or  consent  of  this  plaintiff  or  of 
M.  N.,  unlawfully  took  said  note  from  the  said  safe,  and  deliv- 
ered it  to  the  defendant,  Y.  Z.,  and  that  the  defendants  there- 
upon wrongfully  converted  and  disposed  of  said  note  to  their 
own  use,  to  the  damage  of  this  plaintiff  dollars,  (d) 

Wherefore,  &c. 

This  form  is  supported  by  Decker  v.  Mathews,  2  Kernan, 
313 ;  S.  C,  5  Sandf,  439,  and  cases  there  cited. 

(c)  If  the  plaintiff  cannot  state  the  {d)  The  amount  of  the  note  is 

exact  amount  of  the  note  converted,  prima  facie  the  measure  of  damages. 

he  may  state  it  as  "  of  great  value,  Ingalls  e.  Lord,  1  Cow.,  240 ;  Decker 

to  wit,  the  value  of               dollars."  v.  Matthews,  5  Sandf.,  439. 
Bissel  V.  Drake,  19  Johns.,  66. 
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7.  For  Conversion  of  a  Bond;  hy  the  Assignee  after  Conver- 
sion, (e) 

No.  212. 

I.  That  in  or  atout  the  month  of  August,  1851,  at  the  city 
of  New  York,  one  M.  N.,  being  the  owner  of  a  certain  Texas 
Eond,  a  true  copy  of  which  is  hereunto  annexed,  (f)  by  his 
agent,  at  the  request  of  the  defendant,  deposited  with  him  the 
said  Texas  Bond,  for  the  purpose  of  enabling  the  defendant  to 
ascertain  the  vahie  thereof,  upon  the  agreement  of  the  defend- 
ant with  said  M.  N.  that  on  ascertaining  the  value  thereof,  he 
would  either  purchase  the  same  from  the  said  M.  N.,  and  pay 
him  the  value  thereof,  or  would  return  the  same  to  him  upon 
demand. 

II.  That  after  the  defendant  had  had  a  reasonable  time  for 
ascertaining  the  value  thereof,  to  wit,  on  the  day 
of  185  ,  at  ,  said  M.  N.  duly  demanded  from 
the  defendant  the  said  bond,  or  the  value  thereof;  but  the 
defendant,  though  admitting  that  it  was  in  his  custody  or 
under  his  control,  refused  either  to  return  it  or  to  pay  the 
value  thereof  to  the  said  M.  N.,  to  his  damage  four  thousand 
six  hundred  and  forty-five  dollars  and  sixty-four  cents. 

III.  And  this  plaintiff  further  shows,  that  on  the 

day  of  185  ,  at  ,  the  said  M.  N.  duly 

assigned  (g)  to  this  plaintiff  the  said  Texas  bond,  together  with 
all  his  right  of  action  against  the  defendant,  or  against  any 
other  person  whomsoever,  to  recover  the  value  of  said  bond 
or  the  possession  thereof. 

IV.  That  the  value  of  said  bond,  at  the  time  of  the  com- 
mencement of  this  action,  was  four  thousand  nine  hundred 
and  eighty  yVo  dollars. 

Wherefore,  &c. 


(e)  See  notes  to  Form  No.  207,  {g)  See  note  (i),  supra, 

ante. 

(/)  See  notes  to  the    preceding 
form. 
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8.  Against  Sheriff  for  selling  on  execution  against  a  third 
party  (h)  Chattels  on  which  Plaintiff  held  a  Mortgage  over- 
due, (i) 

No.  213. 

SuPEEioE  Court  of  the  City  of  New  York. 


Calvin  E.  Hull 

against 

Thomas  Carnley,  Sheriff  ( j)  of  the 
City  and  County  of  New  York,  and 
Joseph  H.  Colton. 


The  complaint  of  the  plaintiff  shows  to  this  court : 
I.    That  on  or  about  the  14:th  day  of  August,  1850,  one 
Francis  Michelin  signed,  sealed,  executed,  and  delivered  to 
the  plaintiff  a  chattel  mortgage  [of  which  a  copy  is  hereto  an- 
nexed (k)]  ;  that  the  property  mentioned  and  described  in  said 


(A)  For  the  substance  of  the  ne- 
cessary averments  in  a  complaint  by 
a  vendor  against  a  sheriflf  for  selling 
on  execution  against  the  vendee 
goods  which  he  had  obtained  by 
fraudulent  representations,  see  Marsh 
■0.  Backus,  16  Barl.,  484. 

(i)  This  is,  in  substance,  the 
amended  complaint  in  Hull  v.  Carn- 
ley, 1  Ablotts'  Pr.  R,  168 ;  modi- 
fied by  the  addition  of  an  averment 
that  the  mortgage  was  overdue.  The 
New  York  Superior  Court  have  re- 
cently held  that  the  sheriff  is  liable  to 
the  mortgagee  for  selling  without 
giving  notice  of  his  mortgage,  al- 
though it  was  not  due,  where  the  ar- 
ticles mortgaged  were  of  a  nature  not 


to  be  followed  by  the  mortgagee,  e.  g  , 
segars,  wines,  brandies,  and  the  fur- 
niture of  a  restaurant ;  and  were  sold, 
not  in  bulk,  but  in  small  lots  to  suit 
purchasers.  Goelet  v.  Assler,  not  yet 
reported ;  and  see  Carpenter  v.  Town, 
Eill  &  D.  Supp.,  72. 

(J)  When  a  sheriff  is  liable  for  the 
trespass  or  misfeasance  of  his  deputy, 
both  may  be  sued  jointly  for  such 
wrongful  act.  Waterbury  v.  Wester- 
velt,  5  Seld.,  598.  King  v.  Orser,  4 
Duer,  481 ;  and  see  The  People  «. 
Schuyler,  4  Oomst.,  173. 

(Jc)  That  it  is  the  better  course  to 
annex  a  copy  of  the  mortgage  in  such 
a  case,  see  Fairbanks  v.  Bloomfleld, 
2  Duer,  349. 
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mortgage,  and  more  particularly  mentioned  and  described  in 
a  schedule  annexed  to  and  forming  part  of  said  mortgage,  con- 
sisted of  three  certain  lithographic  presses  and  fourteen  litho- 
graphic stones,  of  the  value,  taken  together,  of  the  sum  of  $600 
or  tbereaboiits ;  that  said  mortgage  was  made  in  good  faith, 
and  without  intent  to  defraud  creditors  or  purchasers,  and  was 
given  to  secure  the  payment  to  the  plaintiff  of  the  sum  of  two 
hundred  and  thirty  dollars,  with  interest  from  the  date  of  said 
mortgage  ;  which  said  sum  of  two  hundred  and  thirty  dollars 
was  loaned  by  the  plaintiif  to  said  Michelin  on  or  before  the 
said  14th  day  of  August,  1850,  and  for  which  said  sum,  the 
said  Michelin  was  then  justly  indebted  to  the  plaintiff. 

II.  That  the  said  Michelin  is  by  trade  or  occupation,  a  lith- 
ographer, and  was,  at  the  date  of  said  mortgage,  actively 
engaged  in  business  as  a  lithographer,  and  was  dependent 
upon  said  business  or  occupation  for  support  and  a  livelihood  ; 
and  that  the  said  property  so  mortgaged  was  used  by  the  said 
Michelin  in  the  course  of  his  said  business  or  occupation,  and 
was  essential  and  requisite  to  him  in  his  said  business  or  occu- 
pation ;  and  that,  said  property  was  left  and  remained  with 
the  said  Michelin,  to  enable  him  to  prosecute  his  said  busi- 
ness. 

III.  That  on  or  about  the  l^th  day  of  August,  1850,  a  true 
copy  of  the  said  mortgage  was  filed  at  the  office  of  the  clerk 
of  the  County  of  Kings,  in  this  State,  in  which  said  County,  at 
the  date  of  said  mortgage,  the  said  Michelin  resided. 

lY.  That  on  the  day  of  ,  185  ,  and  before 

the  levy  and  sale  hereinafter  mentioned,  •  said  sum  of  $230, 
with  interest,  became  due,  pursuant  to  the  terms  of  the  mort- 
gage [or  if  on  demand,  the  said  sum  of  $230,  with  interest, 
was  duly  demanded  from  the  said  Michelin  by  this  plaintiff], 
but  said  Michelin  failed  to  pay  the  same  ;  and  thereupon,  pur- 
suant to  said  mortgage,  the  plaintiff  became  the  owner  of  said 
property,  and  entitled  to  the  possession  and  control  of  the 
same.  (1) 

(Q  This  averment  is  not  contained      It  was  there  merely  alleged  that  the 
in  the  complaint  in  Hull  v.  Carnley.      amount  was  due  at  ^he  commence- 
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V.  And  this  plaintiif  further  shows,  on  information  and 
belief,  that  thereafter  and  on  or  about  the  28th  day  of  Septem- 
ber, 1850,  Joseph  H.  Colton,  one  of  the  above  defendants, 
recovered,  in  the  Conrt  of  Common  Pleas  for  this  county,  judg- 
ment for  the  sum  of  $488  46  against  the  said  Francis  Michelin ; 
that  on  or  about  the  same  day,  an  execution  thereon,  in  favor 
of  the  said  Oolton,  was  issued  to  the  Sheriff  of  the  city  and 
county  of  IS'ew  York,  against  the  property  of  the  said  Miche- 
lin ;  that  on  the  25th  day  of  October,  1850,  the  plaintiff  caused 
a  notice  to  be  served  upon  said  sheriff,  informing  him  of  said 
mortgage,  and  of  the  default  in  the  payment  thereof,  and  that 
this  plaintiff  claimed  the  property  therein  mentioned. 

YI.  That  regardless  of  said  mortgage,  and  wrongfully,  on 
or  about  the  8th  day  of  l!fovember,  1850,  the  said  sheriff,  un- 
der said  execution,  proceeded  to  sell,  and  then  did  sell,  or 
cause  to  be  sold,  all  of  the  said  presses  and  stones  mentioned 
and  described  in  said  mortgage  and  schedule  ;  and  on  or  about 
the  9th  day  of  December,  1850,  returned  said  execution  sat- 
isfied. 

YII.  And  the  plaintiff  further  shows,  on  information  and 
belief,  that  the  said  Joseph  H.  Colton,  on  or  before  the  said 
8th  day  of  November,  directed  the  said  sheriff  to  proceed  and 
make  levy  upon  said  presses  and  stones,  without  regard  to  said 
mortgage,  and  that  the  said  Colton  duly  indemnified  the  said 
sheriff  against  any  and  all  damage  that  might  arise  from  said 
levy  and  sale,  and  that  after  said  sale  he  received  the  proceeds, 
or  a  portion  thereof,  to  his  own  use  and  benefit,  (m) 

VIII.  That  since  said  9th  day  of  December,  he  has  de- 
manded of  said  sheriff  the  goods  and  property  mentioned  and 
described  in  said  moi"tgage  and  schedule,  and  that  said  sheriff 


ment  of  the  action  ;  and  it  was  held  (m)  As  to  the  liability  of  the  attor- 

that  the  defendants  were  not  liable,  ney  who   communicated   the   direc- 

inasmuch  as"  the  plaintiff  had  not,  at  tions  of  his  client  to  levy,  see  Fordu. 

the  time  of  the  levy  and  sale,  an  im-  Wilhams,  3  Kern.,  577. 


mediate  right  to  the  possession. 

*      21 
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refused  to  deliver  tlie  same  to  plaintiff,  and  that  thereupoa 
plaintiff  demanded  of  the  said  sheriff  the  proceeds  or  value  of 
said  property,  and  that  said  sheriff  refused  to  pay  over  the 
same,  or  any  part  thereof. 

IX.  That  by  reason  of  the  premises  the  plaintiff  has  been 
injured,  to  his  damage  dollars. 

Wherefore,  &c. 


9,  Far  MaUoious  Injury  to  Chattels,  (n) 

No.  214. 

That  on  the  day  of  ,  185  ,  at  , 

the  defendant  willfully  and  maliciously  intending  to  injure  this 
plaintiff,  cut,  broke,  mutilated,  and  defaced  \or  state  other 
injury],  certain  furniture  \or  other  chattels']  consisting  of  , 

the  property  of  this  plaintiff,  of  the  value  of  dollars  ;  and 

greatly  injured  the  same,  so  that  the  plaintiff  was  obliged  to 
expend  the  sum  of  dollars  in  repairing  the  same  \or, 

and  wholly  destroyed  the  same]  to  his  damage  dollars. 

"Wherefore,  &c. 

n.    Injuries  eespbcting  Keal  Pkopebtt.  (o) 

1.    For  Entermg  Plamtiff's  House  and  Seizing  Goods. 

No.  215. 

I.  That  on  the  day  of  ,  185  ,  the  defend- 

ant, "W".  X.,  at  the  instigation  and  request  of  the  defendant, 
T.   Z.,  and  being   by  him  employed  thereto,   and  assisted 


(«)  See  also  Form  217,  post.  in  the  same  complaint ;  for  the  rea- 
(o)  The  causes  of  action  formerly  son  that  to  entitle  the  plaintiiF  to  re- 
known  as  trespass  and  ejectment,  and  cover  for  the  trespass,  he  must  show 
trespass  qutBre  clausum  /regit,  as  to  himself  to  have  been  in  possession 
the  same  premises,  cannot  be  united  when  the  tortious  acts  were  commit- 
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therein,  (p)  broke  and  entered  the  dwelling-house  of  this  plain- 
tiff, situated  at  ,  and  broke  and  injured  the  walls  and 
doors  thereof  [or,  other  injury  according  to  thefacf\,  and  took 
and  carried  away  ,  the  property  of  this  plaintiff,  of 
the  Talue  of  dollars,  and  converted  and  disposed  of 
said  goods  to  the  use  of  said  "W.  X.  and  T.  Z.  \or,  cut,  broke, 
defaced,  and  injured,  cfec,  as  in  Form  No.  214],  to  the  damage 
of  this  plaintiff  dollars. 
Wherefore,  &c. 

2.    For  Diverting  Water  from  Plaintiff ''s  Mill. 

No.  216. 

I.  That  at  the  times  hereinafter'  mentioned  this  plaintiff 
was  lawfully  possessed  (q)  \or,  if  not  in  possession,  lawfully 


ted,  and  that  he  had  regained  the 
possession  at  the  time  of  the  com- 
mencement of  the  action  ;  while  to 
entitle  him  to  maintain  his  action 
for  the  ouster,  and  to  recover  the 
possession,  he  must  show  that  the 
defendant  had  possession  when  the 
action  was  instituted.  Where  these 
claims  are  united,  the  plaintiff  may 
properly  be  required  upon  the  trial 
to  elect  upon  which  of  them  he  will 
proceed.  Budd  n.  Bingham,  18 
Barb.,  494 ;  and  see  Ford  v.  Duncan, 
19  /J.,  560. 

In  an  action  in  the  County  Court 
(before  the  amendment  of  1851  in 
the  Supreme  Court),  upon  discontin- 
uance on  question  of  title  in  Justices' 
Court,  the  summons  or  complaint,  or 
perhaps  both,  should  make  allusion 
to  the  case  before  the  justice  by  some 
appropriate  averment.  Koyce  v. 
Brown,  3  Sow.  Pr.  B.,  391.     See 


Coan  V.  Osgood,  15  BarK,  583.  It 
seems  the  complaint  need  not  show 
that  the  justice  had  jurisdiction.  The 
Clyde  and  Rose  Plank  Eoad  v.  Ba- 
ker, 22  Barl.,  823,  affirming  S.  C, 
12  How.  Pr.  R,  an  ;  see  also  Kid- 
dle v.  DeGroot,  1  Code  R,  N.S.,  272. 
That  a  person  who,  instead  of  passing 
along  the  sidewalk  of  a  village  street 
in  front  of  plaintiff^s  house,  stops 
upon  it  and  remains  there  to  use 
abusive  language  toward  him,  is  lia- 
ble to  him  as  a  trespasser;  and  for 
the  averments  in  a  complaint  in  such 
a  case — see  Adams  «.  Rivers,  11  Barb., 
390.  For  a  complaint  for  undermin- 
ing the  party-wall  of  plaintiffs  house, 
see  Eno  «.  Del  Vechio,  4  Buer,  63. 

(p)  See  F&rm  No..  81,  note  (x), 
ante,  123  ;  Ives  v.  Humphreys,  1 
R  B.  Smith's  C.  P.  R,  196. 

{q)  That  possession  by  the  tenant 
is  a  possession  by  the  plaintiff  suf- 
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seised  in  their  own  demesne  as  of  fee]  of  a  water-mill,  called 
a  grist-mill  [or,  saw-mill,  or  otherwise],  situated  upon  the 
Brook,  at  ,  [state  location  definitely,  or  state 

name  of  miU]. 

II.  That  this  plaintiff  then  had  a  right  to  use  and  employ 
the  water  of  said  brook,  and  to  have  the  same  flow  to  and 
through  his  mill  in  a  convenient  and  customary  manner, 
according  to  the  natural  and  usual  flow  of  said  brook,  and 
without  the  hindrance  of  the  defendant  or  any  other  person.(r) 

III.  That  on  the  day  of  185  ,  and  on 
various  days  between  that  time  and  the              day  of 

185  ,  the  defendant  [not  being  ignorant  of  the  premises,  but 
intending  to  injure  the  plaintiff]  wrongfully  dug  up  and 
removed  the  banks  of  said  brook  above  said  mill,  and  for 
days  diverted  the  water  [or,  a  part  of  the  water]  thereof 
from  ninning  to  and  through  said  mill  [or,  built  a  dam  across 
said  brook  above  said  mill,  and  for  days  stopped  the 

water,  c&c,  as  above]. 

lY.  That,  by  reason  of  such  acts  of  the  defendant,  the 

plaintiff's  mill,  which  was  able  and  before  was  used  to  grind 

bushels  each  day,  thereafter  and  during  the  time 

aforesaid  could  only  grind  bushels,  to  the  damage  of 


this  plaintiff  dollars. 

"Wherefore,  &c. 


ficient  to  support  this  averment,  see  910;  Sheers  ti.  Wood,  7  Moore,  345. 

Sumner  i3.  Tileston,  Y  Pick.,  108.     It  If  the  plaintiff  was  only  entitled  to 

is  enough  to  show  possession  at  the  surplus  water,   his  complaint  must 

time  of  the  injury.     VowlesB.  Miller,  allege  that  surplus  water  existed  or 

3  Taunt,  137.  would  have  existed  but  for  the  de- 

(r)  The  amount  of  water  to  which  fendants'  acts.     Wilbur  v.  Brown,  31 

the  plaintiff  was  entitled,  should  be  Ben.,  356.     As  to  whether  the  com- 

aileged  according  to  the  fact.     Wil-  plaint  should  allege  the  facts  going 

bur  V.  Brown,  3  Den.,  356.    As  to  to  show  the  right  of  the  plaintiff, 

the  sufficiency  of  this  averment,  see  compare  Form  No.   237,    note  (a), 

Twiss  V.  Baldwin,  9  Conn.,  291 ;  Wil-  post. 
jiams  V.  Moreland,  2  Barnw.  &  C, 
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3.  For  Cutting  Timber  on  Plaintiff's  Land. 
No.  217. 

That  on  the  day  of  185  ,  the  defendant 

unlawfully  broke  and  entered  the  close  of  the  defendant,  (s) 
situated  at  ,  and  there  cut  down  and  carried  away 

the  trees  and  timber  of  this  plaintiff,  and  converted  and  dis- 
posed of  the  same  to  his  own  use  [or,  with  horses  and  cattle 
or  otherwise  trod  down  and  destroyed  the  grass  and  crops  of 
this  plaintiff],  to  his  damage  dollars. 

"Wherefore,  &c. 


(s)  It  seems  that  mere  possession, 
if  peaceable  and  exclusive,  is  suffi- 
cient to  enable  the  plaintiff  to  main- 
tain the  action.  Palmer  ».  Aldridge, 
16  Barb.,  131,  and  cases  there  cited. 

No  action  will  lie  for  a  wrongful 
entry  upon  land  and  felling  wood  and 
timber  thereon,  where  the  land  was 
at  the  time  in  the  actual  possession 
of  the  defendant.  At  common  law 
there  was  no  right  of  action,  for  in- 
juries to  land,  by  an  owner  out  of 
possession.  If  he  had  partially  part- 
ed with  the  possession  and  reserved 
some  possessory  rights,  he  could  then 


sustain  an  action  for  their  invasion. 
And  so,  too,  one  wrongfully  dispos- 
sessed might,  on  being  reinstated, 
recover  for  intermediate  injuries ;  but 
that  was  on  the  principle  that  the 
restored  possession  related  back  to 
the  time  of  the  actual  ouster.  And 
as  the  law  gave  no  right  of  action  to 
an  owner  out  of  the  possession  of 
land  for  injuries  to  it,  previous  to  the 
adoption  of  the  Code,  it  gives  none 
now.  The  Code  does  not  constitute 
any  new  cause  of  action.  Frost  v. 
Duncan,  19  Barb.,  560. 
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4.  Against  a  -Railroad  Company,  for  Wrongfully  Laying  their 
Track  and  Running  their  Trains  Unnecessarily  Near 
Plaintiff'' s  House,  (t) 


No.  218. 

New  York  SgpEEioR  Couet  : 


James  Moore 

against 

The  Hudson  River  Railroad  Compa- 
ny and  The  Mayor,  Aldermen,  and 
Commonalty  of  the  City  of  New 
York. 


The  complaint  of  this  plaintiff  shows  to  this  Court : — 

I.  That  he  is  the  owner  in  fee  fu)  of  the  lot  on  the  south- 
west corner  of  Tenth  Avenue  and  Thirtieth  Street,  in  the  city 
of  New  York,  on  which  he  has  erected  a  four-story  brick 
dwelling  house  intended  for  a  hotel. 

II.  That  the  Hudson  River  Railroad  Company,  a  corpora- 


(i)  For  another  form  of  complaint 
for  a  nuisancej  see  complaints  in  Ac- 
tions FOR  Injunctions,  ^osi. 

(tt)  An  action  under  the  454th  sec- 
tion of  the  Code,  to  abate  a  nuisance 
and  to  recover  damages  for  its  erec- 
tion and  continuancie,  is  a  substitute 
for  the  statute  remedy  by  writ  of 
nuisance ;  and  the  plaintiff  must 
aver,  in  his  complaint,  all  that  'vras 
before  requisite  to  sustain  an  action 
of  that  nature. 


Tor  an  injury  to  the  plaintiff's  land 
by  the  erection  of  a  nuisance  upon 
land  in  the  possession  of  the  defend- 
ants, the  complaint  should  allege  that 
the  plaintiff  was  the  owner  of  the 
freehold  affected  by  the  nuisance,  at 
the  time  the  acts  complained  of  were 
committed ;  and  that  the  defendants 
were  tenants  of  the  freehold  of  the 
land  whereon  the  nuisance  was  erect- 
ed. Ellsworth  V.  Putnam,  16  Barb., 
565. 
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tion  created  by  the  Legislature  of  this  State,  by  an  act  enti- 
tled, "  An  Act  to  authorize  the  construction  of  a  railroad  from 
New  York  to  Albany,"  passed  May  12th,  1846,  and  various 
acts  amending  the  same ;  and  keeping  an  office  for  the  trans- 
action of  business  within  the  city  of  New  York,  have  laid 
down  their  track  through  the  Tenth  Avenue,  from  its  southerly 
end  to  Thirtieth  Street,  and  thence  around  the  said  southwest 
corner,  and  in  a  line  nearly  direct  to  the  intersection  of 
Eleventh  Avenue  and  Thirty-first  Street. 

III.  That  the  said  Company  have  laid  their  track  so  near 
the  said  southwest  corner,  that  when  the  cars  pass,  they  pro- 
ject over  the  curb  and  sidewalk  about  eighteen  inches. 

ly.  That  passing  so  near  the  corner  is  entirely  unnecessary, 
and  without  any  right  on  the  part  of  the  said  Company,  and 
is  a  serious  annoyance  and  damage  to  the  plaintiff. 

V.  That  in  laying  down  their  track,  the  said  Company 
were  bound  to  keep  as  closely  as  possible  to  the  middle  of  the 
street;  and  that  they  might  have  so  laid  it  as  that  their  cars 
would  not  overreach  any  part  of  the  curb  or  sidewalk,  but 
keep  at  a  considerable  distance  therefrom,  as  they  were  under 
a  legal  obligation  to  do. 

VI.  That  the  said  Company  have  been  so  running  for  two 
years  and  upwards,  during  which  time  they  have  been  repeat- 
edly applied  to  by  the  plaintiff  to  remove  their  track  to  a 
greater  distance,  and  have  often  promised  to  do  so,  but  have 
never  jet  done  it. 

VII.  That  by  reason  of  the  said  track  being  so  near  the 
corner,  the  plaintiff  cannot  obtain  so  great  a  rent  for  his  said 
building  as  he  might  otherwise ;  and  he  is  in  other  respects 
injured  in  the  employment  and  value  of  the  property. 

VIII.  That  the  said  track  lying  so  near  the  corner,  with 
the  running  of  cars  thereon,  is  a  private  nuisance,  specially 
injurious  to  the  plaintiff,  and  to  certain  other  persons  having 
occasion  to  do  business  at  his  said  house. 

IX.  That  the  only  permission  or  authority  the  defendants 
ever  had  to  lay  the  track  in  the  streets  of  the  city  of  New 
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York,  was  that  contained  in  the  ordinance  of  the  Common 
Council,  of  which  a  copy  is  hereto  annexed,  marked  "  A ;" 
that  in  laying  their  track  at  the  corner  above-mentioned,  the 
defendants  have  not  conformed  to  the  said  ordinance;  and 
that  on  the  11th  of  August,  1851,  the  Common  Council  of  the 
city  of  New  York  duly  passed  another  ordinance,  of  which  a 
copy  is  hereto  annexed,  marked  "  B,"  of  which  the  defendants 
then  and  there  had  notice,  but  have  hitherto  refused  to  obey 
it,  or  to  change  their  said  track. 

Wherefore,  the  plaintiff  demands  judgment,'  that  the  de- 
fendants remove  their  said  track  to  a  greater  distance  from 
the  corner,  and  to  the  center  of  the  avenue,  and  that  they  pay 
the  plaintiff  the  damage  which  he  has  sustained  by  its  being 
where  it  now  is,  which  the  plaintiff  claims  to  the  amount  of 
five  thousand  dollars. 

This  complaint  is  taken  from  an  actual  case,  not  reported. 

III.      InJUEIES   EESPEOTmG-  THE   PeESON. 

1.  Ffff  Assault  cmd  Battery,  (v) 
No.  219. 

I.  That  on  the  day  of  185  ,  at  , 

the  defendant  violently  assaulted  this  plaintiff  and  struck  him 
in  the  face  and  breast  several  violent  blows,  and  aimed  at  him 
a  gun  and  threatened  to  shoot  him,  whereby  he  put  this  plain- 
tiff in  fear  for  his  life  ;  and  maliciously  caused  a  certain  dog 
then  in  his  possession  to  bite  this  plaintiff  (w)  [or  otherwise 
describe  the  violence  used,  and  its  consequences^,  to  this  plain- 
tiff's damage  dollars. 

Wherefore,  &c. 

(«)  See  Form  No.  225,  note  (v),  tendance,   or  was    prevented    from 

infra.  attending  to  his  business,  state  dam- 

(w)  If  the  plaintiff  was  made  sick  age  as  in  Forms  No.  198  and  196, 

and  obliged  to  procure  medical  at-  ante. 
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2.  Bor  the  8ame^  Shorter  Form.(jC) 

No.  220. 

That  on  the  day  of  185  ,  at  , 

the  defendaut  assaulted  and  beat  the  plaintiff,  to  his  damage 
dollars. 
Wherefore,  &c. 


3.  For  False  Imprisonment. 

No.  221. 

I.  That  at  ,  on  the  day  of  , 

the  defendant  maliciously  and  with  intent  to  injure  this  plain- 
tiff, did,  by  force  [compel  this  plaintiff  to  go  with  him  to  a 
certain  police  office,  or,  to  the  county  jail,  or  the  lihe,  there 
situate,  and  there(y)],  imprison  this  plaintiff,  and  then  and  there 
detain  him  restrained  of  his  liberty,  for  the  space  of 
hours,  without  reasonable  cause  and  without  any  right  or 
authority  so  to  do  and  against  the  will  of  this  plaintiff,  to  the 
damage  of  this  plaintiff  dollars. 

Wherefare,  &c. 


(x)  This  is  substantially  the  form 
of  complaint  recommended  for  this 
action  by  the  Codifiers.  {First  Re- 
port, 266.)  It  seems  to  be  sufficient, 
though  the  authorities  recommend 
the  forms  in  use  before  the  Code,  as 
being,  with  proper  abridgment,  suit- 
able to  be  employed  at  the  present 
day.  Shaw  v.  Jayne,  4  Eow.  Pr.  R, 
119  ;  Root  V.  Foster,  9  Row.  Pr.  R, 
87;  2  Wliitt.  Pr.,  417;  see  also  Gil- 
bert «.  Rounds,  14  Eow.  Pr.  P.,  46 ; 


Lane  v.  Gilbert,  9  Sow.  Pr.  R.,  150. 
To  meet  that  view  we  have  inserted 
Form  219,  supra. 

(y)  That  the  above  form,  with  the 
words  in  brackets  inserted,  is  suffici- 
ent where  the  imprisonment  was  had 
under  pretense  of  legal  process ;  and 
that  the  particular  circumstances  at- 
tendant on  plaintiff's  arrest  should 
not  be  set  out  in  detail  in  such  case, 
see  Shaw  v.  Jayne,  4  Row.  Pr.  R., 
119. 
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4.  For  Malicious  Prosecution. 
No.  222. 

I.  That  on  the  day  of  185  ,  at  , 
the  defendant,  maliciously  intending  to  injure  this  plaintiff  in 
his  good  reputation,  appeared  before  ,  Justice  of  the 
Peace  of  County  \or,  one  of  the  Police  Justices  of 
said  city],  and  without  any  probable  cause  whatsoever,  charged 
this  plaintiff,  before  said  Justice,  with  Laving  feloniously 
stolen  a  certain  gold  watch  of  the  defendant,  and  maliciously 
and  without  probable  cause,  procured  said  Justice  to  grant  a 
warrant  for  the  arrest  of  this  plaintiff  upon  the  said  charge. 

II.  That  the  said  Justice  issued  said  warrant  accordingly, 
and  this  plaintiff  was  arrested  and  imprisoned  under  the  same 
for  hours,  and  was  obliged  to,  and  actually  did,  give 
bail  in  the  sum  of  dollars. 

III.  That  afterwards,  and  on  the  day  of  , 
this  plaintiff  having  been  examined  before  the  said  Justice 
for  the  said  supposed  crime,  the  said  Justice  adjudged  that 
this  plaintiff  was  not  guilty  thereof,  and  fully  acquitted  (Z) 
this  plaintiff  of  the  same;  and  that  since  that  time  the  de- 
fendant hath  not  further  prosecuted  said  complaint,  but  hath 
abandoned  the  same. 

[lY.  That  the  said  charge  and  the  arrest  of  this  plaintiff 

(«)  Or  state  trial  of  plaintiff  by  a  convicted  in  the  prosecution  alleged 

jury,  if  that  were  the  fact,  and,  his  to  have  been  malicious,  is  conclusive 

acquittal.     In  a  conaplaint  for  mali-  evidence   of  probable  cause.     And 

cious  prosecution,  the  plaintiff's  ac-  where  this  fact  appears  by  the  decla- 

quittal  must  be  alleged ;  and  an  alle-  ration,  it  is  fatal  to  the  suit.    The 

gation  that  he  has  been  discharged,  is  only  exception  to  the  rule,  is  the  case 

not  sufficient.     Morgan  «.  Hughes,  2  in  which  the  plaintiff  sets  up  that  his 

T.  J?.,  225,  Edwards,  J.,  Supreme  Ct.  conviction  was  fraudulently  procured 

Gen.  T.,  1849;  Bacon  ■».  Townsend,  by  the  defendant,  by  means  which 

2  Code  £.,  51.  prevented  the  plaintiff  from  setting 

In  an  action  for  malicious  prosecu-  up  his  defense.     Miller  v.  Deere,  2 

tion,  the  fact  that  the  plaintiff  was  AUoits'  Fr.  S.,  1. 
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thereunder  were  extensively  published  in  several  public  news- 
papers, among  others  the  ,  as  this  plaintiff  beb  eves 
through  the  procuration  of  the  defendant,  (a)] 

V.  That  by  means  of  the  premises  this  plaintiff  has  been 
injured,  to  his  damage  dollars. 

Wherefore,  &c. 


5.  F<yr  Libel,  where  the  Words  are  Libelous  on  their  face. 

No.  223. 

[I.  That  the  plaintiff  (b)  was,  at  the  time  of  the  commission 
of  the  grievances  hereinafter  mentioned,  engaged  in  business 
as  a  merchant  \or  otherwise']  at  ,  and  was  of  good 

name  and  credit  as  such  merchant.  (c)J 


(a)  By  the  Act  of  1854  (^Laws  of 
1854,  314,  ch.  130)  an  action  of  libel 
cannot  be  maintained  for  a  fair  and 
true  report  of  the  proceedings  had 
against  the  plaintiff  in  the  charge 
complained  of,  except  on  proof  of 
express  malice.  But  it  would  seem 
that,  at  least,  where  the  publication 
of  such  reports  was  procured  by  the 
defendant,  the  fact  of  injury  occa- 
sioned thereby  ought  to  enhance  the 
damages  recoverable  in  the  action  for 
malicious  prosecution. 

(5)  As  to  the  doctrine  that  an  ac- 
tion for  libel  will  only  lie  upon  words 
concerning  distinguishable  persons, 
and  cannot  be  brought  upon  words 
which  relate  to  a  class  or  order  of 
men,  see  Sumner  v.  Buel,  12  Johns., 
475  ;  Kyckman  v.  Delavan,  25  Wend., 
186;  reversing  White  ■».  Delavan, 
17  11.,  50. 

(c)  Paragraph  I.  is  to  be  employed 


only  when  the  words  charged  bore 
some  relation  to  the  plaintiff  in  his 
business  or  official  capacity.  Such 
capacity  should  be  averred  only  in 
general  terms.  See  2  Oreenl.  Ev., 
§  412.  In  general,  it  is  not  necessary 
to  aver  that  plaintiff  was  of  good 
reputation,  though  this  has  been  cus- 
tomary. The  law  presumes  him  to 
have  enjoyed  a  good  reputation,  until 
the  contrary  is  shown,  which  it  may 
be  as  matter  of  defense.  Partners  may 
sue  for  a  libel  upon  them  in  respect  of 
their  business  ;  but  can  recover  only 
for  injury  to  the  business  or  credit  of 
the  firm.  Taylor  v.  Church,  1  E.  D. 
Smith's  G.  P.  JR.,  299.  Compare 
S.  C,  2  Seld.,  452.  In  an  action  of 
this  kind,  paragraph  I.  above  should 
be  employed,  substituting  the  plural 
for  the  singular,  and  inserting  an 
averment  of  the  partnership.  See  par- 
agraph I.  of  Form  84,  ante,  125. 
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[11.  That  the  defendant  (d)  was  at  the  same  time  the  editor, 
publisher,  and  proprietor  [or  either,  as  the  case  may  Je]  of  The 
,  a  newspaper  published  at  .  (e)] 

III.  That  the  defendant,  on  the  day  of  , 

185  ,  at  ,  maliciously  (f )  [composed  and  (g)]  published 

concerning  this  plaintiff  (h)  [in  said  newspaper]  the  false  and 


{3)  It  is  well  settled  that  an  action 
of  libel  may  be  maintained  against 
two  or  more  defendants,  though  the 
general  rule  is  otherwise  as  to  slan- 
der. Words  uttered  by  one  are  not 
the  words  of  another.  But  with  re- 
spect to  libels,  if  one  repeat  and  an- 
other write  and  a  third  approve 
what  is  written,  all  are  makers  of  the 
libel.  Thomas  v.  Rumsey,  6  JohM., 
26.  A  receiver  of  a  newspaper  con- 
cern, pending,  a  suit  to  settle  the 
partnership  accounts  of  its  proprie- 
tors, will  be  personally  responsible 
for  any  publication  therein  which  is 
improper,  although  the  order  of  his 
appointment  directs  that  the  defend- 
ants may  continue  to  superintend  the 
editorial  department.  Martin  t.  Van 
Schaick,  4  Paige,  479.  But  an  as- 
signee of  a  newspaper  establishment, 
as  collateral  security,  is  not  liable  for 
a  libel  published  in  it.  As  to  the 
general  doctrine  respecting  the  lia- 
bility of  publishers  and  proprietors 
of  newspapers,  of  booksellers,  &c., 
2  Ch-eenl.  Ev.,  §  416;  2  Starhie  on 
Slander,  28-34;  Dunn  v.  Hall,  1  Car- 
ter's (Ind.)  R,  344;  S.  C,  1  Liv. 
Law  Mag.  729. 

(c)  Paragraph  II.  is  to  be  employed 
only  when  the  action  is  founded  on  a 
newspaper  publication,  and  the  editor 
and  proprietor  is  made  a  defendant. 


(/)  A  general  averment  of  malice 
is  sufficient.  Purdy  v.  Carpenter,  6 
Eow.  Pr.  R,  361. 

(g)  If  the  action  is  against  one 
who  is  both  composer  and  publisher, 
or  if  it  is  upon  an  editorial'  article  in 
a  newspaper,  add  the  words  in  brack- 
ets ; — if  against  one  who  only  pub- 
lished, omit  them; — and  if  against 
ojjie  defendant  sued  as  author,  and 
one  sued  as  publisher  only,  modify 
the  averment  accordingly  ; — e.  g.. 
That  the  defendant,  ,  did,  on 

&c.,  at,  &c.,  falsely  and  maliciously 
compose,  and  the  defendant,  , 

did  then  and  there  publish  in  said 
newspaper,  &c.  It  is  desirable  in  an 
action  founded  on  a  newspaper  arti- 
cle not  libelous  on  its  face,  to  name 
the  defendant  as  being  author  as  well 
as  publisher  where  the  fact  is  so ;  in- 
asmuch as  to  authorize  a  recovery 
against  a  publisher  only,  in  such 
case,  it  is  necessary  to  aver  and 
prove  actual  knowledge  on  his  part 
of  the  extrinsic  facts  relied  on  to 
show  the  article  libelous.  See  note 
(n),  infra. 

{h)  The  Code  has  dispensed  with 
the  necessity  of  stating  in  a  com- 
plaint for  libel,  by  way  of  induce- 
ment, extrinsic  facts  necessary  to 
show  the  application  of  the  words 
charged  to  the  plaintiff.     Culver  ». 
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defamatory  matter  following,  (i)  to  Avit :  [c(9^y  of  the  article 
complained  of ;  or,  a  certain  article  containing  the  false  and 
defamatory  matter  following,  to  wit :  and  give  extracts  from 

the  article,  including  all  the  ohjectiondble  matter.  ( j)] 

IV.  That  by  means  of  said  publication,  this  plaintiff  was 
injured  in  his  reputation  [and  in  his  good  name  and  credit  as 
a  merchant,  and  in  his  said  business  (k)]  to  his  damage 

dollars.  () 


Van  Anden,  4  Ablotts  Pr.  R,  373. 
And  on  demurrer  to  a  complaint  for 
libel,  containing  the  averment  author- 
ized by  section  164  of  the  Code,  that 
the  words  complained  of  were  pub- 
lished "  concerning  the  plaintiff," 
the  court  is  bound  to  assume  that 
the  article  referred  to  the  plaintiff. 
Wesley  v.  Bennett,  5  Aibotts"  Pr.  P., 
498. 

(i)  It  has  been  customary  to  say 
"  that  the  defendant  on,  &c.,  falsely 
and  maliciously  published,  &c.,  the 
false,  malicious,  scandalous,  and  de- 
famatory matter  following ;"  or  words 
of  like  effect.  This  reduplication  of 
words  was  criticised  as  unnecessary 
before  the  Code ;  and  it  is  wholly 
useless  now.  That  the  publication 
was  made  maliciously  should  be 
averred,  and  also  that  the  words 
were  false  ;  and  it  may  be  well  enough 
to  style  them  defamatory,  though 
that  they  ars  defamatory  must  ap- 
pear from  the  words  themselves, 
taken  in  connection  with  such  extrin- 
sic matter  as  may  be  pleaded. 

{j)  A  declaration  for  a  Ubel  must 
set  it  out.  "Wood  ■».  Brown,  6  Taunt., 
169 ;  S.  C,  1  Mig.  Com.  L.  P,  560. 

If  the  libelous  article  was  pub- 
lished in  a  foreign  language,  set  it 
out  in  the  original,  and  aver  also  its 


meaning  in  English.  See  Lettman  v. 
Ritz,  8  Sand/.,  734;  Keenholts  v. 
Becker,  3  Den.,  346  ;  Wormouth  v. 
Cramer,  3  Wend.,  395. 

We  do  not  consider  inuendoes  ne- 
cessary under  the  Code,  where  the 
words  complained  of  are  libelous 
upon  their  face.     See  note  (p),  infra. 

It  is  not  necessary  in  a  complaint 
for  libel,  to  set  out  the  whole  of  the 
obnoxious  publication,  but  the  plead- 
er may  extract  only  particular  pas- 
sages complained  of,  provided  their 
sense  be  clear  and  distinct.  Culver 
V.  Van  Anden,  4  Aibotts'  Pr.  P., 
375. 

(£)  Here  aver  special  damage,  if 
any  ;  see  notes  (Z)  and  (r),  infra. 

In  actions  for  libel,  the  law  in  New 
York  is  well  settled  that  when  the 
court  can  discern  an  injurious  mean- 
ing in  the  plain  and  natural  purport 
of  the  publication  itself,  some  dam- 
age is  to  be  presumed  ;  but  when 
the  words  are  not,  in  their  natural 
and  obvious  construction  injurious, 
the  plaintiff  must  aver  and  prove  spe- 
cial damage.  Cooper  «.  Stone,  2  Ben., 
299  ;  Bennett  v.  Williamson,  2  Sandf, 
60  ;  Caldwell  v.  Kaymond,  2  AbbottS 
Pr.  P.,  193. 

(I)  In  an  action  for  libel,  if  the  in- 
jury was  willful  or  intentional,  if  ex- 
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6.  For  Libel,  where  the  Words  are  Not  Libelous  on  their  Face. 

No.  224. 

I.  That  this  plaintiflp,  prior  to  and  at  the  time  of  the  com- 
mission of  the  grievances  hereinafter  mentioned,  was  engaged 
in  business  in  the  city  of  New  York,  as  a  banker  and  stock- 
broker, being  a  member  of  the  firm  of  Wesley  &  Kowalski.(in) 


press  malice  is  proved,  the  jury  are 
at  liberty  to  award  damages  not  only 
to  compensate  the  actual  and  pecuni- 
ary loss,  not  only  upon  the  ground  of 
compensation  for  the  mental  suffer- 
ings of  the  plaintiff,  the  public  dis- 
grace, &c.,  but  they  may  further 
award  exemplary,  vindictive,  or  pun- 
itive damages  ;  damages  by  way  of 
smart  money.  Opinion  of  Boswobth, 
J.,  in  Fry  v.  Bennett,  1  Abhotts'  Pr. 
R.,  289.  See  also  Tillotson  ».  Cheet- 
ham,  3  Johns.,  56 ;  Hoyt  v.  Gelston, 
13  Ih.,  141  ;  Wory  v.  Jenkins,  14 
75.,  362  ;  Woodward  «.  Paine,  15  7S., 
494 ;  Root  v.  Ring,  4  Wend.,  113  ; 
Fero  D.  Roscoe,  4  Oomst,  162  ;  Allen 
■B.  Addington,  7  Wend.,  26,  199 ;  S.  C. 
11  n.,  880  ;  S.  0.,  12  n.,  215.  But 
see  Dain  v.  Wykoff,  3  Seld.,  193,  and 
2  Oreenl.  Ev.,  §  253,  note  2,  and  cases 
there  cited. 

When  the  terms  vindictive  dam- 
ages, or  exemplary  damages  are  em- 
ployed in  reference  to  a  civil  action 
for  libel,  they  do  not  involve  the  idea 
of  punishment  for  the  injury  done  to 
society,  but  for  the  wrong  done  to  the 
plaintiff.  The  idea  is  that  of  punish- 
ment for  an  injury  attempted  or  de- 
signed, as  well  as  for  one  inflicted ; 
punishment  for  the  intent  to  injure  in 


numerous  cases  where  no  injury  can 
probably  arise.  The  offense  which  is 
punished  upon  a  criminal  conviction 
for  libel  is,  the  tendency  of  the  libel 
to  provoke  to  a  breach  of  the  peace. 
The  terms  vindictive  or  exemplary 
damages,  mean  the  atonement  which 
the  law  demands  shall  be  made  to  the 
libeled  farty  by  the  offender,  and 
such  atonement  involves  essentially 
his  punishment.  It  is  a  condemna- 
tion and  infliction  for  traducing  the 
individual — not  for  provoking  him  to 
break  the  peace. 

It  would  be  objectionable,  in  this 
view,  to  instruct  a  jury  to  give  dam- 
ages on  the  ground  that  the  interests 
of  society  required  the  defendant's 
punishment,  or  that  they  could  con- 
sider the  offense  to  the  State  as  a  rea- 
son for  increasing  the  damages.  This 
idea  has,  in  some  cases,  been  loosely 
or  partially  presented.  But  it  does 
not  belong  to  that  idea  of  punishment 
now  sought  to  be  developed.  Opin- 
ion of  Hoffman,  J.,  in  Fry  «.  Bennett, 
1  Ablotts'  Pr.  P.,  289. 

(m)  The  rule  of  the  former  practice 
which  required  the  plaintiff  in  an 
action  for  defamation,  to  state  by  way 
of  inducement  any  extrinsic  facts 
necessary  to  support  an  innuendo,  is 
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II.  That  he  was  then  also  one  of  the  proprietors  of  the 
New  York  Daily  Times,  a  newspaper  published  in  said  city. 

III.  That  until  then  he  had  always  maintained  a  good  repu- 
tation and  credit,  and  that  he  has  never  been  guilty  of  any 
fraud,  deceit,  stock  gambling,  swiadling,  or  any  of  the  oifenses 
charged  against  him  in  the  libel  hereinafter  set  forth  ;  nor,  until 
the  publication  thereof,  was  he  ever  suspected  to  be. 

IV.  That  the  business  of  this  plaintiff  as  banker  and 
broker  has  always  depemled  largely  on  the  good  reputation 
and  credit  of  this  plaintiff,  and  on  the  personal  trust  reposed 
in  him,  and  in  the  said  firm  of  Wesley  &  Kowalski,  by  their 
customers  and  the  public,  in  consequence  thereof. 

V.  And  this  plaintiff  further  shows,  on  information  and 
belief,  that  in  December,  1855,  there  was  established  a  bank, 
called  The  Yalley  Bank  of  Maryland,  organized,  or  purporting 
to  be  organized,  under  the  laws  of  Maryland,  and  by  residents 
thereof;  that  notes  of  said  bank  were  issued  and  put  in  circu- 
lation ;  that  the  law  of  Maryland  requires  security  to  be  given 
for  the  payment  of  notes  issued  by  a  banking  corporation,  but 
what  security  or  to  what  amount  this  plaintiff  does  not  know  ; 
that  no  security  for  the  payment  of  said  notes,  sufficient  either 
to  meet  the  requirements  of  said  law  of  Maryland,  or  to  pro- 
vide actually  for  the  payment  of  said  notes,  was  provided ; 
that  during  the  summer  of  1856,  the  said  bank  stopped  the 
payment  of  its  notes,  and  became  insolvent,  and  has  not  since 
gone  on  with  business ;  and  that  it  has  since  been  generally 
believed  that  the  organization  and  management  of  said  bank 
were  fraudulent  and  conducted  with  intent  to  defraud  the 
public  by  the  issue  of  notes  of  said  bank  without  provision  or 
security  for  the  payment  of  thera,  and  by  suffering  them'  to 
remain  unpaid. 

still  in  force,  except  as  to  such  fabts  446 ;  Culver  ■o.Van  Anden,  4  J6.,  375 ; 

as  are  requisite  to  show  the  applica-  Pike  ■».  Van  Wormer,  5  How.  Pr.  5., 

tion  of  the  words  to  the  plaintiff.  171 ;  S.  C,  75.,  99 ;  Fry  v.  Bennett, 

Blaisdell  «.  Raymond,  4  Abbotts^  Pr.  5  Sand/.,  64. 
B;  446 ;  Caldwell  v.  Raymond,  2  lb., 
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VI.  And  tliis  plaintiff  further  sbows  that  he  never  was  in 
any  way,  directly  or  indirectly,  connected  with  said  bank  or 
interested  therein,  nor  was  he  in  any  way  cognizant  of  the 
manner  in  which  it  was  organized  or  managed ;  nor  was  he, 
previous  to  the  commission  of  the  grievances  hereinafter  men- 
tioned, ever  suspected  so  to  be. 

VII.  And  this  plaintiff  further  shows,  on  information  and 
belief,  that  during  the  year  1848  or  1849,  there  was  established, 
or  reputed  to  be  established,  a  bank  known  as  the  Plainfield 
Bank ;  that  said  bank  failed  after  issuing  its  notes  to  a  very 
large  amount,  and  that  it  was  generally  believed  to  have  been 
organized  and  managed  with  intent  to  defraud  the  public. 

VIII.  And  this  plaintiff  further  shows,  that  the  defendant 
was,  at  the  time  hereinafter  mentioned  [and  still  is],  the  pub- 
lisher and  proprietor  of  the  New  York  Herald,  a  newspaper 
published  in  the  city  of  New  York. 

IX.  That  the  defendant,  well  knowing  the  premises,  (n) 

(ri)  In  an  action  for  libel  against  reasonably  presumes  that  the  defend- 
one  sued  as  editor  and  proprietor  of  ant  meant  to  say  exactly  what  he  did 
a  newspaper,  not  as  author  or  com-  say.  But  the  law  presumes  no  more 
poser  of  the  article,  upon  words  not  than  this,  and  when  a  hidden  defam- 
libelous  on  their  face,  the  complaint  atory  meaning  is  sought  to  be  attrib- 
should  aver  that  the  extrinsic  fact  on  uted  to  words  in  themselves  innocent, 
which  the  plaintiff  relies  to  show  the  and  on  their  face  containing  no  such 
libelous  character  of  the  words,  was  sense,  by  extrinsic  facts  outside  and 
known  to  defendant  at  the  time  of  independent  of  the  publication  itself, 
the  publication.  Presumption  of  the  knowledge  of  such  facts  must  be 
malice  can  only  arise  when  the  pub-  shown  by  averment  to  have  existed 
lication,  on  its  face,  is  capable  of  con-  in  the  breast  of  the  defendant  at  the 
veying  an  injurious  effect.  Every  time  of  publication.  Smith  «.  Ash- 
man is  presumed  to  foresee  and  intend  ley,  11  Mete,  367;  Dexter  v.  Spear, 
all  the  mischievous  consequences  that  4  Mass.,  115. 

may  justly  be  expected  to  flow  from  A  publisher  may  be  liable  for  the 
his  voluntary  acts.  But  the  cases  of  publication  of  an  article  clearly 
constructive  malice  are  exclusively  libelous,  which  was  inserted  in  his 
such  as  involve  words  capable  of  paper  without  his  knowledge  or  con- 
bearing  in  themselves  a  libelous  sent ;  but  not  when  he  is  not  shown 
meaning.      The  law   in   such   cases  and   cannot   be   presumed  to  have 
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did,  on  the  15th  day  of  March,  1857,  compose  nnd  publish  in 
said  newspaper,  concerning  this  plaintiff  and  concerning  the 
premises,  the  false  and  defamatory  matter  following,  (0)  to 
wit: — 

The  stock  operations  of  the  proprietors  of  the  Daily  Times 
to-day  (meaning  the  14:th  day  of  March,  1857)  were  as  fol- 
lows : — 

Bought  100  New  York  Central  E.  E.,  96|  cash. 

"       100  Chicago  &  Eock  Island  E.  E.,  106,  buyer  60 
days. 

Sold  350  Cleveland  &  Toledo  E.  E.,  7^  cash. 
"     150  Penn.  Coal  Co.,  96^,  E.  W. 

The  market  does  not  suit  these  stock-jobbers  (meaning  this 
plaintiff  and  others,  and  meaning  that  this  plaintiff  had  been 
guilty  of  violating  the  statute  of  this  State  respecting  stock- 
jobbing), (p)    They  cannot  realize  on  any  of  their  stocks  with- 


known  that  the  article  was  intended 
to  bear  an  injurious  meaning. 

It  does  not  satisfy  this  rule  that 
the  complaint  contains  a  general  aver- 
ment that  the  defendant  published 
the  words  ''  falsely  and  maliciously." 
That  is  not  sufBcient  when  the  ex- 
trinsic fact  relied  on  to  make  the  pub- 
lication libelous  is  independent  of  the 
words  published ;  in  such  cases  the 
pleader  should  bring  home  to  the  de- 
fendant a  knowledge  of  that  fact. 
Caldwell  v.  Raymond,  2  Ablotts'  Pr. 
R,  193. 

(o)  For  phrase  to  be  employed 
where  it  is  desired  to  set  out  only 
objectionable  extracts  of  an  article, 
see  paragraph  III.  of  Form  No.  223, 
supra,  and  note  (j). 

(jp)  The  proper  use  of  innuendoes 
in  a  complaint  for  defamation  under 

22 


the  Code,  is  difficult  to  be  determined. 
Before  the  Code,  the  position  of  the 
defendant  in  such  an  action  was  most 
embarrassing ;  and  the  rules  of  plead- 
ing and  of  evidence  rendered  it  very 
difficult  in  many  cases  to  secure 
justice  to  him.  By  the  Code  the 
most  serious  of  these  difficulties  have 
been  removed;  but  by  so  much  as 
the  defendant's  path  has  been  illumi- 
nated, by  so  much  the  course  of  the 
plaintiif  has  been  thrown  into  shadow. 
The  commissioners  seem  to  have 
overlooked  the  peculiarity  of  the 
rules  of  pleading  formerly  applicable 
to  this  class  of  declarations,  and  they 
have  omitted  to  define  with  any  dis- 
tinctness the  mode  of  complaining  to 
be  employed.  There  has  been  much 
diversity  of  practice,  therefore,  in 
this  respect,  especially  in  regard  to 
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out  loss ;  and  have  to  make  small  purchases  to  do  all  in  their 
power  to  siistain  prices.  Their  capital  is  locked  up  in  so  many 
outside  speculations  that  their  operations  in  Wall  street  (mean- 
ing this  plaintiff's  said  business  of  buying  and  selling  stocks 
as  aforesaid)  must,  for  a  time  at  least,  be  on  rather  a  limited 
scale.     The  profits  of  the  Yalley  Bank  (meaning  the  Valley 


the  employment  of  innuendoes.  In 
many  cases, — in  the  majority  proba- 
bly,— the  old  mode  of  employing 
innuendoes  is  still  followed.  On  the 
other  hand,  it  is  not  uncommon  in 
practice  to  meet  complaints  in  which 
no  innuendoes  whatever  are  em- 
ployed; and  from  the  form  of  com- 
plaint suggested  for  the  action  of  libel, 
by  the  commissioners  {First  Report, 
267),  it  would  seem  that  they  did  not 
consider  that  innuendoes  would  be 
requisite  in  any  case. 

In  our  view,  innuendoes  are  in  part 
dispensed  with  under  the  new  sys- 
tem, and  in  part  retained : 

1.  Where  the  words  used  are  not 
libelous  in  themselves,  but  are  made 
so  by  some  extrinsic  matter  alleged 
by  way  of  inducement,  innuendoes 
are  requisite  to  connect  the  words 
charged  with  the  extrinsic  facts. 

2.  The  same  rule  applies  in  occa- 
sional cases,  where  the  words  are 
made  libelous  by  reference  to  some 
extrinsic  matter  not  necessary  to  be 
pleaded  by  way  of  allegation ;  e.  gr.  a 
public  statute.  In  such  case  the  ex- 
trinsic fact  should  be  suggested  by 
an  innuendo. 

3.  A  pleader  will  be  allowed,  where 
it  is  obviously  convenient,  to  employ 
an  innuendo  by  way  of  allegation  of 
the  import  of  the  words  charged, 


without  going  through  the  form  of 
making  a  prefatory  averment  of  the 
extrinsic  facts.  This  is  not  strictly 
a  proper  employment  of  the  innuendo, 
but  it  will  be  indulged  where  the 
convenience  of  pleading  demands  it. 
(See  Blaisdell  v.  Raymond,  4  Abbotts^ 
Pr.  i?.,  446;  Contra,  3  It.,  178.) 

In  other  cases  than  the  above, — e.  g. 
to  connect  the  words  charged  with 
the  colloquium,  or  to  show  the  mean- 
ing imputed  to  words  libelous  in 
themselves, — we  consider  that  innuen- 
does may  be  dispensed  with ;  and  it 
will  be  always  a  matter  of  uncertain 
safety  to  rely  on  an  innuendo  unsup- 
ported by  a  distinct  prefatory  aver- 
ment, to  show  a  libelous  meaning  not 
evident  from  the  words  themselves. 

As  to  the  oflBce  of  the  innuendo  as 
employed  prior  to  the  Code,  consult 
Pelton  B.  Woods,  3  Oai.,  73;  Mott  v. 
Oomstock,  7  Cow.,  654,  and  Ih.,  658, 
note ;  Tyler  c.  Tillotson,  2  Hill,  507 ; 
Butler  V.  Wood,  10  How.  Pr.  R, 
222 ;  Tillotson  ».  Cheetham,  3  JoTi-ns., 
56 ;  Van  Vechten  v.  Hopkins,  5  Ih., 
211;  Lindsey  v.  Smith,  7/S.,  350; 
Vaughan  «.  Havens,  9  lb.,  109 ;  Fry 
■B.  Bennett,  5  Sand/.,  54 ;  Andrews  v. 
Woddmansee,  15  Wend.,  282 ;  Corne- 
lius V.  Van  Slyck,  21  lb.,  70 ;  Cros- 
well  V.  Weed,  25  Wend.,  621. 
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Bank  of  Maryland  aforesaid)  swindle  (meaning  that  said  bank 
was  organized  or  managed  with  intent  to  defraud  the  public) 
amounted  to  between  two  and  three  hundred  thousand  dollars ; 
but  they  were  divided  among  four  or  five,  the  Times  proprie- 
tors (meaning  this  plaintiff  and  bis  copartners  in  the  'New 
York  Times)  getting  but  about  one-fourth  of  the  plunder 
(meaning  that  this  plaintiff  was  connected  with  others  in 
swindling  the  public  by  means  of  said  bank,  and  received  a 
portion  of  the  proceeds  of  the  swindling). 

Tliey  (meaning  this  plaintiff  and  others)  furnished  the 
whole  capital  (meaning  that  this  plaintiff  jointly  with  others 
furnished  all  the  capital  of  the  said  Yalley  Bank,  and  with  the 
intent  that  it  should  be  used  in  defrauding  the  public),  which 
was  small  (meaning  that  the  capital  so  furnished  was  purposely 
made  insufficient  to  furnish  a  requisite  security  for  the  pay- 
ment of  the  bills  or  notes  of  said  bank,  and  further  meaning 
that  it  was  insufficient  to  be  in  compliance  with  the  requisition 
of  the  laws  of  Maryland),  for  one-fuurth  of  the  profits. 

The  Yalley  Bank  (meaning  said  Valley  Bank  of  Maryland) 
exploded  (meaning  failed)  sooner  than  was  intended  (meaning 
that  the  said  Valley  Bank  was  founded  with  the  intention  that 
it  should  fail).  It  was  the  intention  of  its  originators  (meaning 
the  originators  or  founders  of  the  said  Valley  Bank  of  Mary- 
land, and  meaning  that  this  plaintiff  was  one  of  them)  to  get 
out  a  circulation  of  half  a  million  before  the  collapse  (meaning 
before  the  alleged  intended  fraudulent  failure  of  said  bank, 
and  meaning  that  it  was  the  intention  of  the  founders  of  said 
bank  and  of  this  plaintiff  to  issue  notes  of  the  said  bank  to 
the  amount  of  half  a  million  of  dollars,  and  receive  the  money 
therefor,  and  then  cause  the  said  bank  to  fail  and  refuse  to  pay 
the  said  notes),  but  some  of  the  machinery  at  work  gave  way 
(meaning  that  the  plans,  imputed  as  aforesaid  to  this  plaintiff, 
for  carrying  into  effect  the  said  supposed  swindle  were  unsuc- 
cessful) and  brought  the  concern  (meaning  the  said  Valley 
Bank  of  Maryland)  to  a  dead  lock  (meaning  that  the  said 
fraudulent  schemes,  so  charged  to  this  plaintiff  as  aforesaid, 
were  in  part  unsuccessful,  and  in  consequence  thereof  the 
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said  Valley  Bank  of  Maryland  failed  sooner  than  its  founders 
had  intended,  and  meaning  as  aforesaid  that  this  plaintiff  and 
others  founded  it  with  the  fraudulent  intention  that  it  should 
fail).  The  old  Plainfield  Bank  (meaning  the  bank  of  that 
name  heretofore  mentioned)  was  a  small  affair  compared  with 
the  Yalley  Bank  (meaning  the  said  Yalley  Bank  of  Maryland). 
The  ultimate  fate  of  the  Valley  Bank  financiers  (meaning 
among  others  this  plaintiff,  and  meaning  that  this  plaintiff 
was  pecuniarily  interested  in  and  connected  with  the  said 
Valley  Bank)  will  not  differ  from  that  which  has  already  over- 
taken the  Plainfield  Bank  managers. 

X.  (q)  That  the  defendant  published  said  article  with  in- 
tent to  charge  this  plaintiff  with  violating  the  statute  of  this 
_State  relative  to  stockjobbing,  and  to  cause  it  to  be  believed 
that  be  was  in  danger  of  becoming  insolvent ;  and  with  the 
further  intent  to  cause  it  to  be  believed  that  the  Valley  Bank 
of  Maryland  was  founded  by  this  plaintiff  and  his  copartners, 
the  other  proprietors  of  the  New  York  Times,  for  the  purpose 
of  issuing  from  said  bank  the  notes  thereof  to  the  amount  of 
half  a  million  of  dollai's,  of  receiving  the  money  therefor,  and 
then  of  caitsing  the  said  bank  to  fail,  and  refusing  to  pay  said 
notes,  and  that  for  such  purpose  this  plaintiff  and  his  said  part- 
ners furnished  a  capital  for  said  bank  purposely  insufficient 
either  to  meet  the  re,quirements  of  the  laws  of  Maryland,  or  to 
provide  actually  for  the  payment  of  said  notes,  on  the  agree- 
ment that  they  should  receive  for  so  doing  one  quarter  of  the 
proceeds  gained  from  said  scheme  ;  and  that  said  article  was 
so  understood  by  those  who  read  it. 

XL  That  by  reason  of  the  premises,  this  plaintiff  has  been 


(q)  It  is  proper  to  aver  of  an  am-  "Wesley  v.  Bennett,  5  Abbotts'  Pr.  JR., 

biguous  article  that  it  was  published  498.     This  is  more  proper  than  to 

with  a  particular  intent,  and  was  so  employ   an  innuendo   for  the  same 

understood  by  its  readers  (or  hearers),  purpose,  as  was  allowed  in  Blaisdell 

and  to  prove  this  averment  on  trial,  v.  Raymond,  4  Abbotts"  Pr.  R,  446. 
Gibson  v.  Williams,  4  Wend.,    320; 
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injured  in  his  reputation  and  credit  (r)  to  his  damage 
dollars,  (s) 

Second.    And  for  a  further  cause  of  action,  &c. 

This  is,  -with  some  modification,  the  complaint  in  "Wesley 
V.  Bennett,  5  Ablotti  Pr.  R.\  498.  (t) 


7.   For  Libel  hy  Signs. 

No.  225. 

That  on  the  day  of  ,  185  ,  at  , 

the  defendant,  contriving  to  injure  this  plaintiifin  his  reputa- 
tion, and  to  bring  him  into  public  contempt  and  ridicule,  did, 
in  the  public  square  or  common  of  said  ,  wrongfully 

and  maliciously  make  and  cause  to  be  made  a  certain  effigy  or 
figure  intended  to  represent  the  person  of  this  plaintiff,  and 
hung  up  and  caused  to  be  hung  up  the  said  efiigy,  in  the 
view  of  the  neighbors  of  this  plaintiff  and  of  the  public  then 
and  there  assembled ;  (u)  by  means  of  which  premises  this 


(r)  When  tha  court  can  discern  an 
injurious  meaning  in  the  plain  and 
natural  purport  of  the  publication 
itself,  some  damage  is  to  be  pre- 
sumed ;  but  when  the  words  are  not, 
in  their  natural  and  obvious  con- 
struction injurious,  the  plaintiff  must 
aver  and  prove  special  damage.  Cald- 
well V.  Raymond,  2  Abbotts'  Pr.  JR., 
193  ;  Cooper  «.  Stone,  2  Den.  299 ; 
Bennett  v.  Williamson,  4  Sandf.  60. 

(«)  See  note  (l),  supra. 

(t)  In  Wesley  v.  Bennett,  the  com- 
plaint set  out  two  articles  as  distinct 
causes  of  action.  The  statement  of 
the  second  cause  of  action  is  here 
omitted.  To  so  much  of  the  com- 
plaint as  contained  the  first  cause  of 


action,  the  defendant  demurred.  The 
demurrer  was  held  frivolous  at  spe- 
cial term,  and  the  order  there  was 
affirmed  by  the  general  term.  We 
have  made  the  complaint  somewhat 
somewhat  more  concise  in  its  aver- 
ments, and  innuendoes,  but  have  omit- 
ted nothing  essential. 

(«)  Blackstone  considers  that  as 
to  libel  by  signs  or  pictures,  it  is 
necessary  to  show  by  proper  innuen- 
does and  averments  of  defendant's 
meaning,  the  import  and  application 
of  the  scandal.  3  Blaehst.  Comm., 
126.  The  precedents,  however,  so 
far  as  we  have  noticed,  omit  innuen- 
does in  cases  of  this  description. 
There  is  no  reason  that  we  can  dis- 
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plaintiff  has  been  greatly  injured  in  his  weputation,  to  his 
damage  dollars,  (y) 

"Wherefore,  &c. 


8.  For  Slander^  where  the  Words  are  AotiorhMe  in  themselves. 

No.  226. 

That  on  the  day  of  ,  185  ,  (w)  at  , 


cern  for  a  distinction  in  this  respect 
between  libel  by  signs  and  libel  by 
words.  If  the  sign  is  one  evidently 
defamatory  by  a  meaning  universally 
familiar,  no  averments  and  no  innuen- 
does are  requisite.  If  extrinsic  facts 
are  needed  to  show  the  sense  in 
which  the  sign  ^as  used,  these  must 
be  averred,  and  the  proper  innuendoes 
employed  to  connect  the  sign  charged 
with  the  prefatory  matter. 

(«)  An  assault  and  battery  com- 
mitted with  a  purpose  to  ridicule  the 
plaintiff  or  bring  him  into  contempt, 
partakes  of  the  nature  of  libel ;  and 
in  order  to  recover  damages  for  the 
injury  to  reputation  as  well  as  for 
that  to  the  person,  the  complaint 
should  be  for  assault  and  battery,  but 
should  aver  intent  to  defame,  and  in- 
jury to  reputation,  in  addition  to  thp 
usual  averments  in  actions  for  assault 
and  battery.  Compare  Sheldon  v. 
Carpenter,  4  Comst.,  579  ;  Watson 
V.  Hazard,  3  Code  R,  218.  Thus  it 
has  been  held  that,  in  a  complaint 
for  assault  and  battery,  averments  of 
the  business  of  the  parties,  that  the 


assault  was  for  the  purpose  of  com- 
pelling the  plaintiff  to  give  up  his 
business,  and  of  bringing  him  into 
disgrace  and  ridicule,  and  that  the 
assault,  &c.,  caused  him  to  be  ridi- 
culed by,  &c.,  though  not  essential  to 
a  cause  of  action,  are  not  immaterial. 
The  motives  and  intent,  and  the  con- 
sequences resulting  are  material  on 
the  question  of  damages.  Whether 
they  could  be  proved  if  not  alleged, 
Query  ?  Welles,  J.,  Supreme  Court, 
at  Chambers,  1853,  Eoot  v.  Foster, . 
■9  How.  Pr.  E.,  37. 

{w)  In  a  complaint  for  slander,  it 
is  unnecessary  to  aver  a  repetition  of 
the  same  words  at  divers  other  times. 
The  repetition  might  be  given  in  evi- 
dence without  being  pleaded.  Gray 
®.  Nellis,  6  How.  Pr.  £.,  290. 

In  an  action  of  slander,  the  time  of 
uttering  the  words  complained  of  as 
alleged  in  the  complaint,  may  be 
departed  from  in  evidence.  A  vari- 
ance between  the  complaint  and  the 
proof  in'that  respect,  is  wholly  imma- 
terial. Potter  V.  Thompson,  22  Barl).y 
87. 
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tlie  defendant  (x)  in  the  presence  and  hearing  of  a  number  of 
persons,  (y)  maliciously  spoke  concerning  (z)  this  plaintiff  (a) 
the  false  and  defamatory  words  following  :  (b)  [set  out  the  words 


(x)  As  a  general  rule,  an  action  of 
slander  will  not  lie  against  two  (see 
note  (fZ)  supra) ;  but  it  seems  that 
where  the  words  are  alleged  to  have 
been  uttered  in  pursuance  of  a  con- 
^iraey  between  two  or  more  defend- 
ants, the  action  may  be  maintained. 
Forsyth  v.  Edmiston,  2  Abiotfs  Pr. 
R,  430. 

(j/)  In  actions  for  verbal  slander, 
the  complaint  is  not  sufBcient  unless 
it  charges  the  speaking  of  the  words, 
of  and  concerning  the  plaintiff,  in  the 
presence  and  hearing  of  some  person 
or  persons.  Rice  v.  Wright,  3  How. 
Pr.  B.,  405  ;  Wood  ».  Gilchrist,  1 
Code  R,  lir. 

It  has  been  held,  however,  that 
an  averment  that  the  words  were  ut- 
tered and  published,  imports  an  ut- 
tering of  the  words  in  the  presence 
and  hearing  of  others.  Duel  v.  Agan, 
1  Code  R,  18. 

(z)  By  section  164  of  the  Code 
(ante,  7),  this  averment  supplies  the 
place  of  all  averments  of  extrinsic 
facts,  to  show  the  application  of  the 
words  charged  to  the  plaintiff.  This 
averment  is  indispensable.  It  cannot 
be  supplied  by  an  innuendo.  It  cor- 
responds with  the  averment,  in  use 
before  the  Code,  that  the  words  were 
uttered  "  of  and  concerning  the  plain- 
tiff." That  averment  was  always 
held  essential.  If  omitted,  the  state- 
bient,  by  way  of  innuendo,  that  the 
plaintiff  was  intended,  would  not  cure 


the  defect.  Milligan  v.  Thorn,  6 
Wend.,  412  ;  Sayre  v.  Jewett,  12  Id. 
135. 

It  is  not  enough  even  to  say,  that 
the  words  were  uttered  in  the  course 
of  a  discourse  or  conversation  con- 
cerning the  plaintiff.  Titus  v.  FoUet, 
2  mil,  319. 

(ffi)  In  an  action  for  slanderous 
words  spoken  of  a  married  woman, 
the  husband  must  be  joined  with  the 
wife  if  the  words  are  actionable  in 
themselves.  If  the  words  are  only 
actionable  by  reason  of  special  dam- 
age, the  husband  must  sue  alone. 
Klein  v.  Hentz,  2  Duer,  633 ;  Beach 
V.  Rawney,  2  Bill,  309.    Code,  §  114. 

(5)  In  an  action  for  slander,  an 
averment  in  the  complaint  that  de- 
fendant uttered  "  certain  false  and 
defamatory  words  and  statements  of 
the  following  tenor  and  import,  and  to 
the  following  effect,  that  is  to  say," 
&c.,  is  bad  on  demurrer.  In  such 
case  the  expressions  charged  to  have 
been  spoken  are  not  alleged  to  have 
been  the  identical  words  spoken,  or 
even  as  in  substance  the  words  spo- 
ken, which,  perhaps,  would  be  good, 
but  as  words  and  sentences  of  a  cer- 
tain tenor,  import,  and  effect ;  which 
is  bad.  Forsyth  v.  Edmiston,  2  .45- 
hoits''  Pr.  P.,  430  ;  Maitland  v.  Jold- 
ney,  2  Past,  427;  Cook  i>.  Cox,  8 
Mau.  &  S.,  110 ;  Ward  v.  Clark,  2 
Johns.,  10. 
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complained  of  {^  as  aoGurately  as  possible  (d)]  by  which  prem- 
ises this  plaintiif  was  injured  in  his  reputation  to  his  damage 
dollars.  (  ) 
Wherefore,  &c. 


(c)  When  the  slanderous  words 
were  spoken  in  a  foreign  tongue,  the 
complaint  should  set  them  out  in  the 
original  language,  aver  their  meaning 
in  English,  and  also  aver  that  the 
persons  present  understood  the  lan- 
guage used.  Keenholts  v.  Becker,  3 
Ben.,  346  ;  Wormouth  v.  Cramer,  3 
Wend.,  895  ;  Lettman  v.  Ritz,  3 
Sand/.,  734.  The  complaint  is,  how- 
ever, amendable  in  this  respect  upon 
terms.     3  Sand/.,  734. 

Where  a  complaint  for  slander  sets 
out  language  used  on  a  single  occa- 
sion, a  part  of  which  is  slanderous 
and  the  rest  is  not,  the  latter  portion 
will  not  be  stricken  out  as  irrelevant. 
It  is  proper  upon  the  trial  to  prove 
all  that  was  said  at  the  time,  that  the 
jury  may  judge  what  was  intended; 
and  though  it  may  not  be  necessary 
to  allege  in  the  complaint  all  that 
was  said,  it  is  proper  to  do  so.  Deyo 
V.  Brundage,  13  Eow.  Pr.  R,  221 ; 
Root  V.  Lowndes,  6  Hill,  578. 

(d)  Before  the  Code,  the  plaintiff 
was  held  to  strict  proof  of  the  words 
as  charged  in  the  declaration  ;  and  to 
meet  this  rule  it  was  necessary  to 
state  the  words  in  a  variety  of  counts, 
adapted  to  the  evidence  relied  on. 
See  Olmsted  ».  Miller,  1  Wend.,  506 ; 
Aldrich  v.  Brown,  11  lb.,  596  ;  Keen- 
holts  V.  Becker,  3  Den.,  346  ;.  Pox  v. 


Vanderbeck,  5  Cow.,  513 ;  Howard 
V.  Sexton,  4  Gomst.,  157 ;  Rundell  v. 
Butler,  7  Barl.,  260. 

Plaintiff  was  not  bound,  however, 
to  prove  all  the  words  charged.  If 
he  proved  some  of  them,  and  those 
proved  were  actionable,  it  was 
enough.  Loomis  ■».  Swick,  3  Wend., 
206;  Purple  v.  Horton,  13  lb.,  9. 
Compare  also  Droyt  v.  Tauner,  20 
Wend.,  190  ;  Genet  «.  Mitchell,  7 
Johns.,  120.  And  different  sets  of 
words  importing  the  same  charge, 
and  laid  as  spoken  at  the  same  time, 
might,  under  the  former  practice,  be 
included  in  the  same  count.  Rathbun 
V.  Emigh,  6  Wend.,  407  ;  Milligan  v. 
Thorn,  lb.,  413. 

The  provisions  of  the  Code  respect- 
ing variances,  however,  apply  to 
these  actions,  and  moderate  the  strict- 
ness of  the  old  rule  requiring  the 
plaintiff  to  prove  the  words  as  laid. 
Under  the  Code,  one  statement  of 
each  distinct  slander,  as  a  distinct 
cause  of  action,  is  all  that  is  proper 
to  be  inserted  in  the  complaint ;  and 
the  action  will  not  fail  for  variance 
between  the  words  charged  and  those 
proved,  unless  the  defendant  shows 
himself  to  have  been  actually  misled, 
or  unless  the  variance  amounts  to  an 
entire  failure  of  proof 

(e)  The  expenses  of  the  suit  can- 
t 
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Slander. 


9.    For  Slander  respecting  Plaintiff's   Trade,  with  Sj^eoial 

Damage,  (f ) 

No.  227. 

I.  That  at  the  time  of  the  commission  of  the  grievances 
hereinafter  mentioned,  this  plaintiff  was  engaged  in  business, 
as  merchant  \or  otherwise],  and  had  always  maintained  a  good 
reputation  and  credit  as  such  merchant,  (g) 

II.  (h)   That  on  the  day  of  ,  185    ,  at 

,  the  defendant,  in  the  presence  and  hearing  of  a  num- 
ber of  persons,  maliciously  and  with  intent  to  cause  it  to  be 
believed  that  this  plaintiff  kept  false  and  fraudulent  books  of 
account  in  his  said  business,  (i)  spoke  concerning  this  plaintiff 
and  concerning  his  said  business  the  false  and  defamatory 
words  following,  to  wit,  "  He  keeps  false  accounts,  and  I  can 
prove  it "  ( j)  [or  otherwise  state  the  words  complained  of]. 


not  be  taken  iato  view  in  estimating 
the  damages.  Hicks  v.  Foster,  13 
Barb.,  663. 

(/)  See  notes  to  preceding  form. 

(ff)  See  note  (c),  ante,  331. 

(K)  In  pleading,  in  an  action  for 
slander,  the  same  averments  are  re- 
quisite under  the  Code  as  at  common 
law,  with  one  exception ;  viz.,  that 
even  though  it  may  be  uncertain  to 
whom  the  words  were  intended  to 
apply,  it  is  no  longer  necessary  to 
insert  in  the  complaint  any  averments 
showing  that  they  were  intended  to 
apply  to  the  plaintiff.  Pike  n.  Van 
Wormer,  6  How.  Pr.  R,  99.  And 
see  note  (m),  supra. 

If  words  are  ambiguous,  and  the 
sense  in  which  they  are  gener- 
ally used  does  not  necessarily  make 
them  slanderous,  the  complaint  must 
allege    such    circumstances  as  will 


show  that  they  were  uttered  with  a 
slanderous  meaning.  Willard,  J., 
Supreme  Ct,  Sp.  T.  1850  ;  Pike  v. 
Van  Wormer,  5  Mow.  Pr.  i?.,  171. 
Harris,  J.,  Supreme  Ct ,  Sp.  T.,  1851 ; 
S.  C,  6  lb.,  99. 

(i)  See  note  (q),  supra.  A  slander 
couched  in  ambiguous  terms  may  be 
declared  on  by  averring  that  the  de- 
fendant, by  means  of  the  words,  in- 
sinuated and  meant  to  be  understood 
by  the  hearers  as  charging  the  plain- 
tiff with  the  crime  imputed.  And 
whether  such  was  the  defendant's 
intention  is  a  question  of  fact  for  the 
jury.  Eundell  v.  Butler,  7  Barb., 
260. 

(j)  That  an  action  lies  for  words 
to  this  effect  with  the  averments  in 
the  above  complaint,  see  Burtch  ». 
Nickerson,  17  Johns.,  216  ;  Backus  v. 
Kichardson,  5  lb.,  476. 
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Slander.  Special  damages. 

III.  That  by  reason  thereof,  a  number  of  persons,  and  in 
particular  [name  the  persons  referred  to,  (k)]  who  had  thereto- 
fore been  accustomed  to  deal  with  this  plaintiff  in  his  business 
aforesaid,  ceased  to  deal  with  him,  and  this  plaintiff  was 
thereby  deprived  of  their  custom,  and  of  the  profits  which  he 
would  otherwise  have  made  by  a  continuance  of  such  deal- 
ing (1),  and  was  otherwise  injured  in  his  reputation,  to  his 
damage  dollars. 

"Wherefore,  &c. 


10,  I^or  Slander  of  Title,  (m) 

No.  228. 

I.  That  this  plaintiff  being  the  owner  in  fee  [or  state  otli6% 
estate]  of  a  certain  farm,  situate  in  the  county  of  Ulster,  in  the 
town  of  [describe  the  property  in  question'},  caused  the 
same,  on  the  day  of  at  ,  to  be  put 
up  and  exposed  for  sale  at  public  auction. 

II.  That  the  defendant,  well  knowing  the  premises  and 
maliciously  [and  without  probable  cause  (n)]   contriving  to 


(i)    In  an  action  to  recover  for  291 ;  Olmsted  v.  Miller,  1  Wend.,  506 ; 

slanderous  words  whereby  the  plain-  Sewall  v.  Oatlin,   3   Tb.,  291  ;   Wil- 

tiflf  lost  customers  in  his  trade,  the  liams  v.  Hill,  19  lb.,  805  ;   Shipman 

plaintiff  must  name  in  the  complaint  v.  Burrows,  1  Sail,  399 ;  Harcourt 

the  customers  lost.     And  he  cannot  v.  Harrison,  Ih.,  474. 

give  evidence  on  the  trial,  of  the  loss  (m)  As  to  this  action  in  general, 

of   any   customers    not    so    named.  see  Gerard  «.  Dickinson,  4  Cofo,  18; 

Hartley  v.  Herning,  8  T.  R,  133  ;  2  4  Burr.,  2422 ;  Earl  of  Northumber- 

PUl.  Ev.,  248;  Hallook  v.  Miller,  2  land  v.  Byrt,  Gro.  Jac,  163;  Vaug- 

■Barl.,  630.  dan  «.   Ellis,    II.,   213;     Smith  v. 

(J)    For  other  cases  on  the  subject  Spooner,  3  Taunt.,  446 ;  Pitt  v.  Don- 

of  averring  special  damage  in  actions  ovan,   1  Maule  &  8.,  639;  Smith  v. 

of  slander,  see  Hallock  «.  Miller,  2  Spooner,  3   Taunt.,  248;  2   Greenl. 

Barb.,  630 ;  Keenholts  b.  Becker,  3  Bo.,  428. 

Ben.,  346 ;  Beach  v.  Ranney,  2  SiU,  (n)  See  Bailey  v.  Dean,  5  Barb., 

309  ;  Herrick  v.  Laplam,  10  Johns.,  297. 
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cause  it  to  be  suspected  that  this  plaintiif  did  not  own  said 
farm  and  could  not  sell  the  same,  and  to  prevent  this  plaintiff 
from  effecting  a  sale  thereof,  procured  one  M.  N.  to  attend 
said  sale,  and  maliciously  procured  said  M.  N.  to  state,  and 
did  maliciously  (o)  then  and  there  publicly  state,  through  the 
said  M.  N.,  in  the  presence  and  hearing  of  many  persons  then 
there  assembled  for  the  purpose  of  bidding  on  said  property 
and  buying  the  same,  concerning  this  plaintiff  and  concerning 
his  said  property,  the  false  and  defamatory  matter  following, 
to  wit :  [set  out  the  words  eomplained  of,  with  suitable  innuen- 
does, (p)]  ' 

m.  That  by  reason  thereof  the  various  persons,  and  in 
particular  [name  the  persons  referred  to  (q)],  who  attended  on 
said  auction  sale  for  th^  purpose  of  buying  thereat,  were  dis- 
suaded from  bidding  therefor,  and  have  refused  and  still  do 
refuse  to  purchase  the  said  property  in  consequence  there- 
of (r) ;  and  this  plaintiff  has  been  unable  to  sell  the  same,  and 
has  -been  obliged  to  expend  dollars  in  and  about  the 

attendance  upon  said  auction,  and  has  been  otherwise  greatly 
injured,  to  his  damage  dollars. 


Wherefore,  &c. 


(o)  To  maintain  the  action  for  or  purchase.  If  they  are  not  named, 
slander  of  title,  the  words  must  not  the  complaint  is  demurrible.  Lin- 
only  be  false,  but  they  must  be  den  v.  Graham,  1  Duer,  670. 
uttered  maliciously.  (r)  The  damage  sought  to  be  re- 
(p)  See  note  (p),  supra.  covered  must  be  specially  alleged  in 
(_q)  In  an  action  for  slander  of  title,  the  complaint,  and  substantially 
whereby  the  plaintiff  was  prevented  proved  on  the  trial.  It  must  be  a 
from  obtaining  a  loan  on  the  mort-  pecuniary  damage,  and  must  be  the 
gage  of  the  property,  or  from  selling  natural  and  legal  consequence  of  the 
it,  it  is  essential  to  stating  a  cause  of  wrong.  Kendall  ».  Stone,  2  Sand/., 
action,  to  name  the  person  or  persons  269 ;  S.  C,  1  Seld.,  14. 
who  refused,  for  that  cause,  to  loan 


348  COMPLAINTS. 


For  ■willful  injuries. 


11.  For  Enticing  Away' Plaintiff '' s  Wife. 
No.  229. 

I.  Tliat  M.  N.  is,  and  at  the  times  hereinafter  mentioned 
was,  the  wife  of  this  plaintiff. 

II.  That  in  the  month  of  18  ,  while  this  plaintiff 
was  living  and  cohabiting  with  and  stipporting  his  said  wife, 
M.  K,  in  the  city  and  county  of  New  York,  and  while  this 
plaintiff  and  said  M.  N.  were  living  together  happily  as  man 
and  wife,*  the  defendant,  well 'knowing  the  said  M.  N.  (s)  to  be 
the  wife  of  this  plaintiff,  and  wrongfully  contriving  and 
intending  to  injure  this  plaintiff  (t)  and  to  deprive  him  of  the 
comfort,  society,  aid,  and  assistance  of  his  said  wife  [while  this 
plaintiff  was  temporarily  absent],  maliciously  enticed  away 
this  plaintiff's  said  wife,  M.  IST.,  from  this  plaintiff's  and  her 
then  residence  in  the  city  and  county  of  New  York,  to  a  sep- 
arate residence,  in  fhe  city  of  Brooklyn  in  Kings  County,  and 
ever  since  has  constantly  detained  and  harbored,  and  still 
detains  and  harbors,  this  plaintiff's  said  wife,  M.  N.,  at  such 
separate  residence,  against  the  consent  of  this  plaintiff  and  in 
opposition  to  his  utmost  peaceable  efforts  to  obtain  her  from 
his,  the  defendant's,  custody,  control,  and  influence. 

III.  That  by  reason  of  the  premises,  this  plaintiff  has  been 
and  still  is  wrongfully  deprived  by  the  defendant  of  the  com- 
fort, society,  aid,  and  assistance  of  his  said  wife,  M.  N.,  and 
has  been  put  to  great  trouble  and  expense  in  endeavoring  to 
recover  her  from  the  defendant's  custody,  control,  and  influ- 
ence, and  has  suffered  great  distress  of  body  and  mind,  to  his 
damage  dollars. 

s^    "Wherefore,  &c. 

This  is  substantially  the  complaint  in  Scherpf  v.  Szadeck- 
sky,  1  Abhotts'  Pr.  P.,  366. 

(«)  See  2  CUtt.  PI.,  642,  note  z.  (t)    The    intention     is    material. 

Hutcheson  ».  Peck,  5  Johns.,  196. 
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12.  For  Criminal  Conversation  with  Plaintiff''s  Wife,  (u) 

No.  230. 

I.  and  n.  \_As  in  preceding  form  to  the  asterisk^  and  continue 
asfollows];  the  defendant  wrongfully  contriving  and  intend- 
ing to  injure  this  plaintiff  and  to  deprive  liim  of  the  comfort, 
society,  aid,  and  assistance  of  his  wife,  M.  N.,  on  the 
day  of         185  ,  at  [forcibly  and  without  the  consent  of 

the  said  M.  N.,  and],  wickedly,  willfully,  and  maliciously 
debauched  and  carnally  knew  the  said  M.  N.,  without  the 
privity  or  consent  of  this  plaintiff,  (v) 

III.  That  thereby  the  affection  which  the  said  M.  N.  there- 
tofore had  for  this  plaintiff  was  alienated  and  destroyed,  and 
'this  plaintiff  was  deprived  of  the  comfort,  society,  aid,  and 
assistance  which  he  otherwise  would  have  had  from  the  said 
M.  N.,  and  has  suffered*great  distress  of  body  and  mind,  (w) 
to  his  damage  dollars. 

Wherefore,  &c. 

13.  Far  Seduction. 
No.  231. 

I.  That  at  the  times  hereinafter  mentioned,  one  M.  N.  was 
the  servant  of  this  plaintiff. 

II.  That  on  the  day  of  185  ,  at  , 
the  defendant,  well  knowing  the  said  M.  E".  to  be  the  servant 
of  this  plaintiff,  and  wrongfully  contriving  and  intending  to 
injure  this  plaintiff  and  to  deprive  him  of  the  assistance  and 


(v)  An  action  by  the  husband  for  cessive  damages.     Smith  v.  Masten, 

Grim.  (7o».  is  an  action  for  injury  to  15  Wend.,  270;    Duberley  v.   Gun- 

the  person.     1  (JhiU.  PI,  137 ;  2 11).,  ning,  4  T.  B.,  656. 

265 ;  2  Kent,  129 ;  3  Blachst.  Comm.,  (v)  See  Smith  v.  Masten,  15  Wend., 

138;  Delamater  v.  Russell,  4  How.  270. 

Pr.  E.,  234 ;  2  Code  R,  147.  («)  That  this  is  a  good  ground  for 

In  actions  for  criminal  conversation  damages,  see  Dain  v.  Wyckoff,  3  Seld., 

verdicts  will  not  be  set  aside  for  ex-  191. 
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service  of  his  said  servant,  did,  wickedly,  willfully,  and  mali- 
ciously, and  without  the  privity  or  consent  of  this  plaintiff 
[forcibly  and  against  the  will  of  the  said  M.  N.,  abduct  her,  or, 
entice  and  persuade  the  said  M.  N.  to  leave  the  residence  and 
service  of  this  plaintiff,  and  did]  then  there  debauch  and 
criminally  know  her. 

III.  That  by  reason  of  the  premises,  the  said  M.  N.  became 
pregnant  and  sick  with  child,  and  so  remained  for  the  space 
of  months ;  that  during  that  time  she  was  unable  to 

attend  to  the  duties  of  her  service,  and  this  plaintiff  was 
thereby  deprived  of  her  service  (x)  and  was  obliged  to  and 
actually  did  expend  dollars  in  nursing  and  taking 

care  of  his  said  servant  in  her  said  pregnancy  and  sickness, 
and  was  otherwise  greatly  injured,  to  his  damage  (y) 
dollars. 

"Wherefore,  &c. 


SECTION    XVII. 
Complaints  in  Actions  of  Claim  and  Deli/oery.  (z) 

1.  For  goods  ■wrongfiilly  taken  from  plaintiff's  possession; — 

against  the  wrongdoer. 

2.  For  goods  wroEgfully  taken  from   possession  of  plaintiff's 

lessee  or  bailee ; — against  the  same. 

3.  For  goods  wrongfully  taken  from  possession  of  plaintiff's 

assignor  ; — against  the  same. 

4.  By  vendor,  against  a  fraudulent  purchaser  of  goods. 

5.  Against  third  party  having  derived  possession  innocently. 


(a;)  Loss  of  service  is  an  essential  (y)  As  to  rule  of  damages,  see 

element  in  the  case  of  action  by  a  Peake's  N.  P.  C,  55 ;  Dain  v.  Wycoff, 

father  or  master  for  debauching  child  3  Seld.,  191. 

or  servant.     Knight  v.  Wilcox,    15  (2)  An  action  to  recover  the  pos- 

£arb.,  279 ;  Dain  «.  Wycoff,  8  Seld.,  session  of  specific  personal  property 

191.  under    the   Code,  can   be    brought 
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Who  may  bring  the  action. 


Special  property. 


1.   For  Ooods  wroTigfully  Taken  from  Plaintiff^s  Possession  ; 
— against  the  Wt'ongdoer.  (a) 

No.  232. 

I.  That  at  the  time  hereinafter  mentioned,  this  plaintiff 
was  lawfully  possessed  of  certain  goods  and  chattels,  (b)  then 
and  ever  since  the  property  of  this  plaintiff,  (c)  consisting  of 


wherever  replevin  would  lie  under 
the  Revised  Statutes.  Savage  v.  Per- 
kins, 11  Sote.  Pr.  R.,  17;  and  see 
Vogel  v.  Badcock,  1  AblotW  Pr.  B., 
176;  McCurdy  v.  Brown,  1  Buer, 
101.  It  may  be  brought  by  any  one 
entitled  to  the  immediate  possession, 
against  one  having  wrongfully  taken 
or  wrongfully  detaining  the  chattel. 
It  is  not  now  confined  to  the  case  of 
a  chattel  taken  under  pretense  of  dis- 
tress, as  stated  by  Blackstone.  Pang- 
burn  ».  Partridge,  7  Johns.,  140 ;  and 
cases  there  cited;  Cresson  v.  Stout, 
17 /S.,  116.  As  to  the  rules  of  plead- 
ing in  the  action  of  replevin,  see  2 
Eev.  Stat.,  1st  ed.,  522;  8^  ed.,  764; 
Rodgers  v.  Arnold,  12  Wend.,  30; 
Wright  v.  Bennet,  3  ^Ba/rl.,  451. 

In  an  action  for  the  recovery  of 
personal  property  seized  on  an  exe- 
cution against  a  third  person,  the 
plaintiff  in  the  execution  is  entitled, 
on  application,  to  be  made  a  defend- 
ant under  section  122  of  the  Code. 
Conklin  v.  Bishop,  3  Buer,  646. 

Claims  for  injuries  to  personal  prop- 
erty and  claims  for  its  possession,  are 
substantially  different  causes  of  ac- 
tion. Spalding  ■».  Spalding,  8  Em. 
Fr.  R,  297. 


(a)  This  action  was  formerly  re- 
plevin in  the  cepit. 

(5)  Replevin  in  the  cepit  will  not 
lie  for  enablements  cut  and  taken  by 
a  person  who  was  at  the  time  of  the 
taking  in  possession  of  the  land, 
though  the  act  be  waste.  Rich  v. 
Baker,  3  Ben.,  79  ;  DeMotte  v.  Ha- 
german,  8  Cow.,  220. 

(c)  The  plaintiff  must  show  own- 
ership, or  a  special  property  with  an 
immediate  right  to  the  possession. 
Clark  «.  Skinner,  20  Johns.,  465,  and 
cases  there  cited.  McCurdy  v.  Brown, 
1  Buer,  101 ;  Dodworth  v.  Jones,  4 
n.,  201.  It  seems  that  the  proper 
course  is  to  describe  the  goods  as 
the  property  of  the  plaintiff,  whether 
his  property  be  general  or  special, 
and  without  stating  the  facts  which 
raise  the  special  property.  Thus  an 
averment  that  the  plaintiff  is  entitled 
to  the  immediate  possession,  is  insuf- 
ficient. Pattison  v.  Adams,  7  Sill, 
126;  Bonds.  Mitchell,  3  Barl.,  304; 
Pattison  v.  Adams,  Eill  &  B.,  Supp., 
426 ;  and  is  mere  surplusage  if  in- 
serted in  a  declaration  otherwise  suf- 
ficient. So  is  an  averment  that  the 
goods  were  his  property  by  virtue  of 
several  attachments  duly  issued,  &c., 
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[here  describe  or  enumerate  goods  (d)]  of  the  value  of 
dollars,  (e) 

II.    That  on  the  day  of  ,  185  ,  at  [here 

state  the  place  definitely],  (f)  the  defendant  (g)  wrongfully 


Vandenburgh  v.  VanValkenburgh,  8 
Barh.,  217.  In  an  action  for  conver- 
sion, brought  by  a  factor  who  had 
stored  property  consigned  to  him 
with  a  third  person,  from  whose  pos- 
session it  had  been  talien  by  the  de- 
fendant, it  was  held  that  an  averment 
that  the  property  "  belonged  to  the 
plaintiff,"  was  supported  by  proof  of 
his  special  property  in  it  as  a  factor. 
Gorum  v.  Carey,  1  Ablotii  Pr.  i?., 
286.  A  consignee  is,  in  law,  pre- 
sumed to  be  the  owner.  Fitzhugh  v. 
Wiman,  5  SeU.,  559. 

It  was  held  before  the  Code  that  a 
plea  of  property  in  the  plaintiff,  and 
A.,  and  a  traverse  of  the  property  of 
the  plaintiff,  was  not  sufficient  as  a 
plea  in  bar,  though  it  would  be  good 
in  abatement.  Wright  «.  Bennett,  3 
Barb.,  451. 

But  property  in  the  plaintiff  and, 
the  defendant,  is  a  bar.  Rogers  v. 
Arnold,  12  Wend.,  '30  ;  Azel  n.  Betz, 
2  E.  D.  SmitKs  G.  P.  R,  188. 

((?)  See  Form  No.  206,  note  (n), 
ante,  312.  In  an  action  for  the  recov- 
ery of  the  possession  of  personal 
property,  the  complaint,  although  it 
claimed  only  a  part  of  the  property 
mentioned  in  the  affidavit  and  requi- 
sition originally  issued  to  the  sheriff, 
was  held  good,  it  appearing  that  the 
other  part  of  the  property  had  been 
taken  from  the  defendant  by  an  at- 
taching creditor  before  the  summons 
could  be  served.  Kerrigan  v.  Ray, 
10  Hoio.  Pr.  R,  213. 


(«)  It  is  not  necessary  to  state  the 
value  of  each  article ;  the  aggregate 
value  is  sufficient.  Root  «.  Wood- 
ruff, 6  Hill,  418. 

(/)  The  place  of  taking  has  al- 
ways been  held  material,  and  neces- 
sary to  be  stated  with  certainty. 
Gardner  v.  Humphrey",  10  Johns., 
53  ;  Jackson  «.  Rogers,  11  li.,  33  ; 
2  CUtt.  PI,  843,  n.  (J). 

{g)  A  sheriff  is  liable  in  replevin 
for  levying  an  execution  against  A. 
upon  the  goods  of  B.,  unless  the 
goods  were  found  in  his  possession. 
Judd  «.  Fox,  9  Cow.,  259  ;  Thomp- 
son V.  Button,  14  Johns.,  84.  Dun- 
ham V.  Wyckoff,  3  Wend.,  280 ;  Clark 
V.  Skinner,  20  Johns.,  465  ;  Neff  n. 
Thompson,  8  Barb.,  213.  Whether 
in  such  case  he  may  be  made  liable 
if  A.  held  the  goods  merely  as  agent 
or  servant  of  B.,  so  that  the  construc- 
tive possession  is  in  B.,  query  f  Clark 
«.  Skinner,  20  Johns.,  465.  If  the 
levy  was  made  by  a  deputy,  both 
deputy  and  sheriff  may  be  joined  as 
defendants.  Waterbury  ®.  Wester- 
velt,  5  SeU.,  598 ;  King  i).  Orser,  4 
JDuer,  481.  And  in  such  case  it  is 
not  necessary  to  describe  the  sheriff 
as  such.  He  is  to-be  rendered  liable 
in  an  individual,  and  not  in  his  oflB- 
cial  character.  Stilman  v.  Squire,  1 
Ben.,  327. 

If  the  levy  was  made  by  the  direc- 
tion of  the  execution  creditor,  he  also 
may  be  joined.  Allen  v.  Crary,  10 
Wend.,  349;  Acker  v,  Campbell,  23 
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Agftinst  wrongdoer. 


took  (h)  said  goods  and  chattels  from  the  possession  of  this 
plaintiff,  and  still  unjustly  detains  (i)  the  same,  to  the  damage 
of  this  plaintiff  ( j)  dollars. 

Wherefore  this  plaintiff  demands  judgment  against  the 
defendant  (k)  for  the  recovery  (1)  of  the  possession  of  said 
goods  and  chattels,  or  for  the  sum  of  dollars,  the  value 


lb.,  372;  Marsh  v.  Backus,  16  Barh., 
483.  As  to  the  attorney's  liability, 
see  Form  No.  213,  note  (?i),  ante, 
321. 

A  third  party  who  acquires  pos- 
session of  the  goods  from  the  wrong- 
doer or  jointly  with  him,  e.  ff.,  a  part- 
ner or  agent,  or  a  vendee  with  notice, 
is  liable  in  this  action.  Olmstead  v. 
Hotailing,  1  JUII,  317,  and  cases  there 
cited ;  and  see  Ely  v.  Ehle,  3  Comst., 
506.  And  against  such  no  demand 
is  necessary.  Pringle  v.  Phillips,  5 
Sand/.,  157. 

(h)  It  was  held,  in  Ohilds  i>.  Hart 
(7  Bari.,  370),  that  an  averment  that 
"  defendant  took,  and  unjustly  de- 
tained," implied  an  unlawful  talcing  ; 
disapproving  the  dictum  to  the  con- 
trary in  Reynolds  ».  Lounsbury,  6 
Hill,  534. 

(i)  As  to  whether,  under  the  Code, 
the  action  will  lie  against  a  defend- 
ant who  has  not  possession,  actual  or 
constructive,  of  the  goods,  at  the 
time  of  bringing  suit,  cases  are  con- 
flicting. That  it  will :  Brockway  v. 
Burnap  {Gen.  T.,  1853),  16  Barb., 
309,  reversing  S.  0.,  12  lb.,  347; 
Drake  t.  Wakefield  {^Sp.  T),  11  How. 
Pr.  -ff.,  106;  VanNeste  v.  Conover 
{Gen.  T.),  20  Barb.,  547;  S.  C,  5 
How.  Pr.  R..  148.  That  it  will  not, 
unless  the  defendant  parted  with  pos- 

23 


session  with  a  view  to  defeat  the  ac- 
tion: Roberts  v.  Randel  {Gen.  T., 
1851),  3  Sand/.,  707  ;  S.  C,  5  How. 
Pr.  B.,  327  ;  Blwood  v.  Smith  {Sp. 
T.,  1854),  9  How.  Pr.  S.,  528 ;  Rei- 
mer  ».  Nagel,  1  E.  D.  Smith's  G.  P. 
R,  266. 

{J)  In  an  action  against  the  wrong- 
doer for  a  wrongful  taking,  no  de- 
mand need  be  proved.  Cummings 
V.  Vorce,  3  Hill,  282  ;  Pierce  v.  Van 
Dyke,  6  lb.  613  ;  Gary  v.  Hotailing, 
1  Hill,  311  ;  Stilman  ■o.  Squire,  1 
Ben.,  327 ;  Zachrisson  v.  Ahman,  2 
Sandf.,  68 ;  Pringle  v.  Phillips,  5  H)., 
157. 

(i)  In  an  action  against  several 
defendants  for  the  recovery  of  speci- 
fic personal  property,  the  court  may 
adjudge  a  return  of  the  property  in 
favor  of  such  of  the  defendants  as 
appear  to  be  entitled  to  a  return,  and 
refuse  it  as  to  such  of  them  as  are 
not.  Woodburn  v.  Chamberlin,  17 
Barb.,  446. 

(0  Gode,  §  277.  Where  the  plain- 
tiff is,  at  the  time  of  judgment,  al- 
ready in  possession  of  the  goods,  if  he 
succeeds  in  the  suit  he  merely  takes 
a  judgment  to  confirm  his  possession, 
and  for  his  damages  and  costs. 
SbLden,  J.,  D wight  V.  Enos,  6  Seld., 
470. 


354 


COMPLAI]S'TS. 


To  recover  possession  of  personal  property. 


thereof,  in  case  a  delivery  cannot  be  had  ;  (m)  together  with 
dollars,  (n)  his  damages,  (o)  as  well  as  the  costs  of 
this  action. 

2.  For  Goods  Wrongfully  taken  from  Possession  of  Plaintiff'' s 
Lessee  or  Bailee  (p) ; — against  the  Wrongdoer. 

No.  233. 

I.  That  at  the  time  hereinafter  mentioned  this  plaintiff 
was,  and  still  is,  the  owner  of  certain  goods  and  chattels,  con- 
sisting of  ,  of  the  value  of  ;  which  goods  were  then 
in  the  possession  of  one  M.  N.,  to  whom  this  plaintiff  had 
leased  the  same  \or  otherwise,  aooording  to  the  fact  (q)]  for  a 
certain  term. 


(m)  The  judgment  must  be  in  the 
alternative,  and  not  in  any  case  abso- 
lutely, for  the  value  of  the  property. 
Fitzhugh  B.  Wiman,  5  SelA.,  559  ; 
Dwight  V.  Enos,  /S.,  470. 

(w)  In  case  of  failure  to  answer, 
the  damages  must  be  assessed  by  a 
sheriff's  jury,  unless  a  long  account 
be  involved,  in  which  case  a  refer- 
ence may  be  ordered.  But  plaintiff 
may  waive  damages,  and  take  judg- 
ment for  the  delivery  only.  Horn 
D.  Doody,  2  Allow  Pr.  R,  92. 

(o)  This  action  is  based  upon  a 
wrongful  detention  of  the  property ; 
and  such  wrongful  detention  must 
exist  at  the  commencement  of  the 
suit.  The  object  of  the  action  is  the 
recovery  of  the  property  in  specie ; 
the  damages  recoverable  are  merely 
incident  to  the  action.  And  if,  be- 
fore suit  brought,  the  defendant  un- 
conditionally offers  to  restore  the 
property,   the   object  is   already  at- 


tained, and  the  suit  is  wholly  unne- 
cessary. Such  an  offer  is  equivalent 
to  tender  before  suit  brought,  and  is 
a  good  defense  to  the  action.  It  is 
otherwise  in  an  action  corresponding 
with  the  former  action  of  trover  for 
damages  for  the  detention.  Savage  «. 
Perkins,  11  Sow.  Pr.  P.,  17. 

It  has  been  held  that  the  purchaser 
of  a  chattel  cannot,  in  the  same  ac- 
tion, seek  delivery  of  possession  of  it 
(as  in  replevin)  and  damages  for  the 
non-delivery;  the  one  being  an  action 
for  a  tort,  the  other  upon  contract. 
Furniss  v.  Brown,  8  Eow.  Pr.  P.,  59 ; 
Maxwell  ».  Parnam,  7  lb.,  238. 

(p)  For  averments  where  the  plain- 
tiff claims  title  under  a  chattel  mort- 
gage, see  Form  No.  213,  ante,  319. 

(?)  2  Greenl  on  Ev.,  552,  §  561 ; 
Decker  v.  Matthews,  2  Kern.,  313, 
and  see  321.  The  right  to  possession 
must  be  present  and  immediate. 
Redman  v.  Hendricks,  1  Sand/.,  32 ; 
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Against  the  wrongdoer. 

II.  That  on  the  day  of  '  185  ,  at  Sjiere  state 
the  place  definitely],  the  defendant  wrongfully  took  said  goods 
and  chattels  from  the  possession  of  said  M.  N.,  and  still  unjustly 
detains  the  same. 

III.  That  before  the  commencement  of  this  action  said 
term  expired,  and  thereupon  this  plaintiff  became  entitled  to 
the  immediate  and  exclusive  possession  of  said  goods  and 
chattels. 

IV.  That  by  reason  of  the  wrongful  taking  and  detaining 
of  the  same,  this  plaintiff  has  sustained  damages  to  the  amount 
of  dollars. 

Wherefore,  &c.  (r) 


3.  For  Goods  Wrongfully  Taken  from  Possession  of  Plain- 
tiffs Assignor  ; — against  the  Wrongdoer. 

No.  234. 

I.  That  at  the  time  hereinafter  mentioned,  one  M.  N.  was 
lawfully  possessed  of  certain  goods  and  chattels,  the  property 
of  said  M..  !N".,  consisting  of  ,  of  the  value  of 
dollars. 

II.  That  on  the  day  of  185  ,  at  , 
the  defendant  wrongfully  took  said  goods  and  chattels  from 

Wheeler    v.    Train,    3    PicTc.,   255;  Wiman,  5  &ZcZ.,  559  ;  Neff  ?).  Thomp- 

Sharp  ■».  Whittenhall,  8  Hill,  576.  son,  8  Barl.,  213,   and  cases  there 

But  it  seems  that  the  right  of  pos-  cited.      But  it  is   6therwise   of   an 

session  of   a  bailee  holding  a  lien,  owner  who  has  divested  himself  of 

does  not  preclude   the  owner  from  the  right  of  possession  for  a  definite 

maintaining    this    action   against  a  term — e.  g.   by  a  lease.      Bruce  ®. 

third  person  wrongfully  taking  the  Westervelt,  2  E.  D.  Smith's  G.  P.  R., 

goods  from  the  bailee ;  and  that  in  440. 

such  case  either  owner  or  bailee  may  (r)  See  notes  to  preceding  Form , 

bring  the  action.    See  Fitzhugh  «.  and  demand  for  judgment,  SM^ra. 
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the  possession  of  said  M.  N".,  and  ever  since  has  unjustly 
detained  the  sanje,  to  the  damage  of  said  M.  N". 
dollars,  (s) 

III.  That  on  the  day  of  185  ,  said  M.  N. 

duly  assigned  to  this  plaintiff  said  goods  and  chattels,  and  his 
claim  to  damages  for  said  taking  and  detention,  (t) 

"Wherefore,  &c.  (u) 

4.  By  Vendor,  against  a  Fraudulent  PurcJiaser  of  Goods. 

No.  235. 

I.  and  n.  \_As  m  Form  No.  208,  omte,  314.J 
III.  That  the  defendant  having  so  obtained  from  the  plain- 
tiff the  possession   of  said  goods,  wrongfully  detains  them 
from  this  plaintiff,  to  his  damage  dollars. 

Wherefore,  &c.  (v) 

5.  Against  Third  Party  having  derived  Possession  Innocently, 

No.  236. 

I.  [As  in  Form  No.  232  or  233.] 

II.  That  on  the  day  of  185  ,  at  , 
one  M.  1^.  [or,  certain  persons  to  this  plaintiff  unknown] 
wrongfully  took  said  goods  and  chattels  from  the  possession  of 
this  plaintiff  \or  otherwise^  and  unjustly  detained  the  same. 

III.  That  thereafter  the  same  came  to  the  possession  of 
the  defendant,  who  refuses  to  deliver  them  to  this  plaintiff, 
although  before  the  commencement  of  this  action,  to  wit,  on 
the  day  of  185  ,  by  this  plaintiff  duly  requested 


(s)  See  notes  to   Form  No.  232,  («)    See    demand    for  judgment, 

lupra.  Form  No.  232,  supra, 

(t)  See  notes  to  Form  No.  207,  (b)    See    demand   for   judgment, 

ante,  313.  Form  No.  232,  supra. 
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SO  to  do  (w) ;  but,  on  the  contrary,  still  unjustly  detains  tliem 
from  this  plaintiff,  to  his  damage  dollars. 

Wherefore,  &c.  (x) 


SECTION  xvm. 

Complaints  in  Actions  to  Recover  Possession  of  Heal  Prop- 
erty, (y) 

1.  The  plaintiff  having  been  in  possession. 

2.  The  plaintiff  claiming  by  purchase. 

3.  The  plaintiff  claiming  by  descent. 

1.  The  Plaintiff  having  leen  in  Possession,  (z) 
No.  237. 
I.  That  on  the  day  of  185  ,  this  plaintiff 


{w)  In  an  action  to  recover  posses- 
sion of  personal  property,  where  the 
property  vehich  is  the  subject  of  the 
action  came  to  the  possession  of  the 
defendant  by  delivery  from  the 
wrongdoer,  and  defendant  merely 
detains  it, — it  is  necessary  for  plain- 
tiff to  allege  that  defendant  has  re- 
fused to  deliver  it  up,  upon  a  demand. 
This  is  so  where  the  defendant  holds 
as  assignee,  for  the  benefit  of  cred- 
itors, from  the  wrongdoer.  Fuller  v. 
Lewis,  3  Abbotts'  Pr.  B.,  383;  see 
also  Gurney  «.  Kenny,  lE.D.  SmitJi's 
G.  P.  R,  132.  But  in  such  case,  if 
an  actual  wronqfal  conversion  of  the 
property  is  proved,  proof  of  a  demand 
is  unnecessary.  Davison  v.  Donadi, 
2  E.  B.  SmitKs  G.  P.  P.,  121 ;  and 
see  Pringle  v.  Phillips,  5  Sand/.,  167. 
(x)  See  demand  for  judgment. 
Form  No.  232,  supra. 


(y)  The  Code  has  not  repealed  the 
provision  of  the  Revised  Statutes  (2 
Pev.  Stat.,  306)  requiring  the  pro- 
duction of  the  authority  of  an  attor- 
ney to  bring  an  action  of  ejectment. 
It  is  still  necessary  that  the  attorney 
should  have  a  written  request  to 
commence  the  suit,  either  by  the 
plaintiff  or  his  agent,  or  a  written 
recognition  of  the  authority  of  the 
attorney  to  commence  it.  It  is  ne- 
cessary that  the  agent  of  plaintiff, 
where  retainer  by  an  agent  is  relied 
on,  should  have  authority  in  fact  to 
direct  the  commencement  of  the  suit. 
And  a  general  agency  to  manage  real 
property  does  not  imply  such  author- 
ity. Howard  v.  Howard,  11  How. 
Pr.  P.,  80. 

(«)  This  complaint  is  drawn  in 
pursuance  to  the  directions  of  the 
Revised  Statutes  concerning  declara- 
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Title. 


was  lawfully  .possessed,  (a)  as  owner  in  fee  simple  (b)  [or,  as 
tenant  for  his  own  life,  or,  as  tenant  for  the  life  of  one  M.  N., 
or,  as  tenant  for  the  term  of  years],  of  the  following 

described  premises  [here  desorihe  premises  in  question  (c)]. 


tions  in  ejectment.  2  Rev.  Stat,  Sd 
ed.,  401 ;  UTi  ed.,  566,  §§  7,  8,  9,  10. 
It  is  conceded  that  this  is  sufficient 
under  the  Code.  Ensign  v.  Sherman, 
13  Eow.  Pr.  B.,  35 ;  Warner  v.  Nel- 
ligar,  13  Ih.,  402 ;  and  see  The  Mayor, 
&c.,  of  New  York  v.  Campbell,  18 
Barb.,  156.  In  Lawrence  ®.  Wright 
(2  Buer,  673),  and  Ensign  ».  Sherman 
(13  Eow.  Pr.  R,  35),  it  was  not 
averred  that  plaintiff  was  ever  in 
possession.  Several  counts,  as  under 
the  Revised  Statutes,  are  not  allow- 
able under  the  Code.  St.  John  ». 
Pierce,  22  Barl.,  862. 

In  many  cases  the  averments  of 
the  above  form  will  not  be  true,  e.  g. 
in  respect  to  plaintiff's  possession, — 
and  therefore  inappropriate  under 
the  Code ;  although  it  was  said  in 
Ensign  s.  Sherman  (13  How.  Pr.  R., 
35),  that  the  court  was  by  the  statute 
authorized  to  disregard  the  variances 
which  might  arise  from  adopting  this 
form  in  all  cases. 

For  the  requisites  of  a  complaint 
by  a  landlord  to  recover  possession 
of  demised  premises  for  non-payment 
of  rent,  see  The  Mayor,  &c.,  of  New 
York  1).  Campbell,  18  Pari.,  156. 

As  to  the  material  facts  in  an  action 
by  the  purchaser  at  a  sheriff's  sale, 
see  Kellogg  v.  Kellogg,  6  Park,  116  ; 
Brewster  b.  Striker,  1  K  B.  SmUKs 
<7.P.i?.,321;  Townshend  ».  Wesson, 
4  Duer,  342 ;  and  see  The  Farmers' 
Bank  of  Saratoga  County  v.  Merchant, 
13  Eow.  Pr.  R.,  10. 


(a)  The  cases  are  conflicting  as  to 
whether  it  is  sufficient  to  aver  merely 
that  the  plaintifi"  "  had  lawful  title." 
In  Walter  v.  Lockwood  (4  Ahiotts' 
Pr.R.,  307;  S.V.,  23  Barb.,  228), 
this  was  held  by  the  general  term  in 
the  Sixth  District,  to  be  a  sufficient 
averment  of  title.  In  Lawrence  v. 
Wright  (2  Puer,  673)  and  Ensign  v. 
Sherman  (13  Eow.  Pr.  R.,  35,  Second 
District  Special  Term),  the  same  aver- 
ment was  held  insufficient  on  demur- 
rer. An  allegation  that  the  property 
was  conveyed  to  the  plaintiff,  without 
showing  that  the  grantor  had  posses- 
sion or  title,  is  not  sufficient  to  show 
title  in  the  plaintiff".  Gardner  v. 
Heart,  1  Comst.,  528;  Lawrence  o. 
Wright,  2  Puer,  673. 

(b)  If  an  undivided  share  or  inter- 
est is  claimed,  it  should  be  so  stated. 
2  Rev.  Stat.,  Sd  ed.,  401,  §  9. 

(c)  The  premises  should  be  "de- 
scribed with  convenient  certainty, 
designating  the  number  of  the  lot  or 
township,  if  any,  in  which  they  shall 
be  situated;  if  none,  stating  the 
names  of  the  last  occupants  of  lands 
adjoining  the  same,  if  any ;  if  there 
be  none,  stating  the  natural  bounda- 
ries, if  any ;  and  if  none,  describing 
such  premises  by  metes  and  bounds, 
or  in  some  other  way,  so  that,  from 
such  description,  possession  of  the 
premises  claimed  may  be  delivered." 
2  Rev.  Stat.,  8d  ed.,  401,  §  8.  This 
provision  applies  to  actions  under  the 
Code.     Budd  v.  Bingham,  18  Parh., 
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Description  of  premises. 


Parti  es. 


Mesne  profits,  &a. 


II.  That  being  so  possessed  thereof  the  defendant  (d)  after- 
wards, on  the  day  of  185  ,  entered  into  said 
premises,  and  that  he  unlawfully  withholds  from  the  plaintiff' 
the  possession  thereof,  to  his  damage  doUai's.  (e) 


498.  "Where  the  premises  were  de- 
scribed as  "  ahout  fifty  acres,  &c.," 
Held,  that  the  description  was  suf- 
ficient; but,  if  necessary,  the  word 
"  about "  might  be  struck  out  by  way 
of  amendment.  St.  John  v.  Northrup, 
23  Bari.,  25.  "Where  the  complaint 
gave  a  description  which  emiraced 
nothing  whatever,  it  was  held  that 
the  complaint  was  bad,  and  the  de- 
fendant might  have  demurred  or  have 
the  complaint  dismissed  on  the  trial, 
and  that  it  was  not  a  case  for  a  mo- 
tion to  make  more  definite  and  certain, 
nor  for  allowing  the  plaintiflf  to  pro- 
ceed on  the  trial  with  a  view  of  taking 
a  verdict  and  afterwards  amending 
the  description  to  conform  to  the  evi- 
dence. Budd  V.  Bingham,  18  Bari., 
494. 

As  to  variance  between  the  allega- 
tions and  the  proof  respecting  the 
premises,  see  Kellogg  v.  Kellogg,  6 
Bart.,  116;  "Wood  e.  Staniels,  8  Code 
S.,  152. 

((Z)  A  person  not  in  actual  posses- 
sion is  not  a  necessary  party.  Van 
Buren  v.  Cockburn,  14  Barb.,  118. 
And  where  the  tenants  in  possession 
claim  under  a  third  party,  the  latter 
may  be  joined  as  defendant  under 
section  118  of  the  Code.  Fosgate  i>. 
The  Herkimer  Manufacturing  Com- 
pany, 2  Kern.,  580,  affirming  S.  C, 
12 -BosrS.,  352.  And  if  not  joined,  he 
is  entitled  to  be  joined  upon  applica- 
tion.    Farmers'  Loan  &  Trust  Com- 


pany V.  Kursch,  1  Seld.,  558.  But 
the  action  will  not  lie  against  him 
alone.  Champlain  &  St.  Lawrence 
Railroad  Company  v.  Valentine,  19 
Bari.,  484.  And  if  he  be  joined,  it 
seems  he  may  object  by  demurrer  or 
answer.  Fosgate  v.  Herkimer  Manu- 
facturing Company,  2  Kern.,  580. 

"Where  a  lot  has  a  house  upon  it 
occupied  by  several  tenants  who  rent 
difierent  apartments,  they  are  joint 
occupants  and  may  be  proceeded 
against  jointly.  Pearce  v.  Colden,  8 
Bart.,  522.  As  to  what  is  an  actual 
occupancy,  see  Lucas  e.  Johnson,  8 
Bart.,  244 ;  and  compare  cases  cited 
in  latter  paragraph  of  note  (f),  ante, 
97,  98. 

(e)  "Under  subdivision  5  of  section 
167  of  the  Code,  a  demand  for  mesne 
profits  may  be  made  in  the  action  for 
the  recovery  of  the  possession,  or  a 
subsequent  action  may  be  brought 
for  them  (Holmes  v.  Davis,  21  Barb., 
265) ;  but  in  order  to  be  recovered  in 
the  action  for  possession,  they  must 
be  specially  stated  as  a  part  of  the 
relief  demanded.  A  demand  of  dam- 
ages for  the  ouster  does  not  cover 
them.  Livingston  v.  Tanner,  13 
Bart.,  481 ;  see  Form  No.  239,  note 
(j).  But  a  claim  for  injuries  to  the 
freehold  cannot  be  joined.  Frost  ■». 
Duncan,  19  Bart.,  560. 

A  claim  to  recover  from  the  de- 
fendant the  possession  of  a  farm  house 
and  yard,  which  he  had  occupied  by 


360  COMPLAINTS. 


To  recover  posseBsion  of  real  property. 


Wherefore,  &c.  (f ) 


2.  The  Plaintiff  claiming  hy  Purchase. 

No.  238. 

I.  That  on  the  day  of  185  ,  one  M.  K 
was  lawfully  possessed,  as  owner  in  fee  simple  \or  otherwisel, 
of  the  following  described  premises. 

II.  That  being  so  possessed  thereof,  on  the  day  of 

185  ,  by  his  deed,  bearing  date  on  that  day,  he  duly 
conveyed  the  same  \or  state  the  estate  conveyed]  to  this  plaintiff. 

III.  That  on  the  day  of  183  ,  the  defend- 
ant entered  into  said  premises,  and  that  he  iinlawfully  with- 
holds from  the  plaintiff  the  possession  thereof,  to  his  damage 

dollars,  (g) 
Wherefore,  &c. 

3.  The  Plaintiff  claiming  hy  Descent. 

No.  239. 

I.  That  one  M.  E".,  late  of  the  city  of  ,  deceased, 
was,  at  and  for  a  long  time  before  his  death,  seized  in  fee 
simple  of  [here  describe  premises'],  and  was  at  the  time  of  his 
death  in  the  possession  of  said  premises. 

II.  That  on  the  day  of  185  ,  at  , 
said  M.  E".  died  intestate,  leaving  surviving  him  these  plain- 
tiffs, his  only  children  and  heirs  at  law.  (h) 

plaintiff's  permission,  and  a  claim  for  Qi)  See  note  (&),  supra.  The  corn- 
damages  for  trespass  upon  the  farm,  plaint  should  state  that  the  plaintiff 
are  improperly  joined  in  one  com-  is  the  heir ;  but  where  the  only  alle- 
plaint.  Hulce  ».  Thompson,  9  Row.  gation  in  this  respect  was  "  that 
Pr.  R,  113.  upon  the  death  of  W.  J.,  the  title  of 

(/)  See  demand  of  judgment,  in  the  the  premises  in  question  descended 

following  Form.  to  F.  as  sole  heir  at  law,  suhjeot,  Sc, 

(g)    See    notes  to   the  preceding  it  was   held  (the  defendant  having 

Form.  answered  on  the  merits)  that  the  fact 
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Demnnd  of  Judgment. 


III.  That  on  or  about  the  day  of  185  ,  the 
defendant  unlawfully  entered  into  and  now  is  in  possession  and 
actual  occupancy  of  said  premises,  without  leave  of  the  plain- 
tiffs, or  any  right  or  title  thereto,  and  unlawfully  withholds 
possession  thereof  from  the  plaintiffs. 

IV.  That  the  plaintiffs  have  sustained  damages  by  reason 
of  said  wrongful  withholding  of  said  premises  to  the  amount 
of  dollars,  being  the  value  of  the  rents  and  profits  of 
said  premises  for  the  last  years,  (i) 

Wherefore  the  plaintiffs  demand  judgment  against  the 
defendant,  that  he  surrender  to  them  the  possession  of  said 
premises,  and  pay  to  them  the  sum  of  dollars  damages 

for  the  unlawful  withholding  of  the  same,  (j) 


that  F.  was  the  sole  heir  at  law  of 
W.  J.,  was  sufficiently  alleged  to  ad- 
mit proof  of  that  fact  on  the  trial.  St. 
John  V.  Northrup,  23  Bari.,  26.  Al- 
though the  ancestor  left  a  will,  it  need 
not  be  set  out  if  it  did  not  alienate 
the  premises.    lb. 

(i)  See  note  (e),  supra.  The  rents 
and  profits  a  claim  for  which  may 
be  joined  with  claim  for  recovery  of 
the  possession  of  real  estate,  must  be 
shown  by  the  complaint  to  be  con- 
nected with  and  arising  out  of  the 
wrongful  withholding  of  possession. 
Tompkins  u.White,  8  How.  Pr.  R,520. 

It  is  held  that  a  claim  to  real  estate, 
its  rents  or  profits,  cannot  be  tried 
in  action  for  money  had  and  received  ; 
and  where  the  complaint  merely 
showed  that  the  defendant  being  in 
possession  of  real  property  owned  by 
the  plaintiff,  under  color  of  a  sherilTs 
deed  which  was  null,  had  leased  it, 
and  received  rent,  &c.,  for  which 
plaintiff  claimed  judgment.  Held, 
that  the  complaint  was  bad  on  de- 


murrer.     Carpenter    v.   Stilwell,    3 
AUotta'  Pr.  P.,  459. 

(j)  It  has  been  held  by  the  N.  Y. 
Superior  Court,  that  section  31  in  the 
title  Of  Ejectment,  in  the  Revised 
Statutes  (2  Pev.  Stat.,  308),— which 
declares  that  if  the  title  of  plaintiff 
expires  after  the  commencement  of 
the  suit,  but  before  the  trial,  the  ver- 
dict shall  be  returned  adcording  to 
the  fact,  and  judgment  entered  for 
■plaintiff  for  his  damages,  by  reason 
of  the  withholding  of  the  possession 
only, — is  one  of  those  general  pro- 
visions which  apply  to  actions  under 
the  Code  (§  455).  It  applies  to  all 
cases  where  plaintiff's  title,  from  any 
cause,  ceases  to  exist  before  trial ; 
and  is  not  confined  to  cases  in  which 
the  title  expires  by  its  own  limita- 
tion. And  it  is  not  necessary  to  file 
a  supplemental  answer  to  enable  de- 
fendant to  avail  himself  of  this  pro- 
vision. Lang  V.  Wilbraham,  2  Duer, 
171. 
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Analysis  of  Section  XIX. 


SECTION    SIX. 

Complaints  on  Causes  of  Action  created  hy  Statute. 

I. — On  Mechanic's  Lien. 

1.  By  contractor,  for  building  materials. 

2.  By  sub-contractor,  against  owner  and  contractor,  for  labor. 

II. — By  Ckeditoe  of  Ooepoeation. 

1 .  Against  stockbolder, 

2.  Against  trustees. 

III. — By  Ceeditoe  oe  deceased  peeson. 

1.  Against  next  of  kin. 

2.  Against  legatee. 

3.  Against  heir. 

IV. — By  Peesonal  Kkpeesentativb  op  deceased  peeson, 

FOE   NEGLIGENCE   CAUSING   DEATH. 

1.  Against  railroad  company. 

2.  Against  owner  of  warebouse,  tbe  walls  of  wbicb  fell. 

V. — Foe  Penalty. 

1.  For  violation  of  Act  of  legislature. 

2.  For  violation  of  ordinance  of  board  of  supervisors. 

I.     On  Mechanic's  Lien,  (k) 

1.  By  Contractor,  for  Building  Materials. 

No.  240. 

The  complaint  of  the  plaintiff,  filed  pursuant  to  an  orJer 
of  this  court,  ( )  made  on  the  day  of  185  , 

shows — 

(k)  These  forms  are  drawn  with  are  filed  pursuant  to  order  of  court, 
reference  to  the  acts  applicable  to  the  The  statute  provides  only  for  the 
city  and  county  of  New  York ;  but  joining  of  issues ;  which,  for  con- 
we  believe  they  will  be  found  suf-  venience,  is  done,  by  order  of  court, 
ficient  for  use  under  any  of  the  lien  through  the  instrumentality  of  writ- 
acts,  ten  pleadings. 

(Q  The  pleadings  in  these  causes 
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Mechanic's  Lien.  By  Contractor  for  materials. 

I.  That  on  the  day  of  185  ,  at  , 
this  plaintiff,  by  virtue  of  a  contract  with  the  defendant,  sold 
and  delivered  to  the  defendant  certain  building  materials  con- 
sisting of  of  the  value  of  dollars ;  the 
quantity  and  value  of  which  is  set  forth  in  the  bill  of  particu- 
lars herein. 

II.  That  by  the  terms  of  said  contract  and  sale  the  said 
sum  became  due  on  the  day  of  185  ,  but  the 
defendant  has  not  paid  the  same,  but  is  now  justly  indebted 
therefor  to  this  plaintiff. 

in.  That  said  materials  were  used  in  erecting  a  building 
and  appurtenances  upon  the  following  described  premises,  to 
wit :  [describe  premises,  (m)] 

lY.  That  the  said  premises  were,  at  the  time  of  making 
said  contract  of  sale,  and  until  the  filing  the  notice  of  lien 
hereinafter  mentioned,  the  property  of  the  defendant. 

V.  That  on  the  day  of  185   ,  this  plaintiff 

duly  filed  with  the  clerk  of  the  city  and  county  of  New  York 
[or,  clerk  of  county],  a  notice  of  lien  claimed  upon 

said  premises  for  the  indebtedness  aforesaid;  which  notice  was 
duly  verified,  specified  the  amount  of  the  claim  as  above 
stated,  and  specified  the  defendant  as  the  person  against  whom 
the  claim  was  made,  and  as  tlie  owner  of  said  premises,  which 
were  therein  described  by  the  street  [and  number]  of  the 
building,  (n) 

Wherefore  this  plaintiff  prays  judgment  (o)  directing  a 
sale  of  the  interest  of  the  defendant,  in  the  premises,  building, 


(m)  The  complaint  is  demurrible  should  be  stated  so  as  to  show  that 

unless  it  describes  the  premises  suf-  a  lien  was  created  ;  this  being  essen- 

ficiently  to  enable  the  sheriif  to  de-  tial  to  the  cause  of  action, 
termine  beyond  a  doubt  the  premises  {p)  As  to  the  form  of  judgment, 

to  be  sold;  and  the  street  number  of  see   Law»    of  1855,   ch.   404,   §   1; 

the  premises  should  be  shown,  or  the  Walker  v.  Paine,  2  E.  D.  SmUKs  0. 

plaintiffs   ignorance   of   it  averred.  P.  R.,  662  ;  Lenox  e.  The  Trustees 

Duffy  v.  Brady,  4  AbboM  Pr.  R.,  4cZ%  of  the  Yorkville  Baptist  Church,  75., 

(ra)    The  contents  of  the  notice  673 ;  Althause  v.  Warren,  75.,  657. 
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Mechanic's  lien.  By  sub-contractor,  for  labor. 

and  appurtenances  aboye  described,  to  the  extent  of  the  right 
of  defendant  on  the  day  of  185   ,  [date 

of  filing  the  notice  of  lien],  and  directing  that  the  proceeds  of 
such  sale  be  applied  to  the  payment  of  the  costs  of  these  pro- 
ceedings, and  to  the  payment  of  this  plaintiff's  claim  afore- 
said [and  that  the  residue  of  such  proceeds,  if  any,  be  paid  to 
the  clerk  of  the  city  and  county  of  New  York,  to  abide  the 
further  order  of  the  court],  and  that  if  the  proceeds  of  such 
sale  shall  not  be  sufficient  to  discharge  the  costs  and  claim 
aforesaid,  this  plaintiff  have  leave  to  docket  a  transcript  of 
judgment  against  the  defendant  for  such  sum  as  may  remain 
due. 

2.    £y  Siih- Contract  or,  against   Owner  and  Contractor,  for 

Labor. 

No.  241. 

The  complaint,  &c.,  as  in  precedtng  Form. 

I.  That  on  the  day  of  185  ,  the  defend- 
ant [contractor's  name]  entered  into  a  contract  with  the  de- 
fendant [owner's  name],  for  the  erection  of  a  building  and 
appurtenances  upon  the  premises  hereinafter  described ;  by 
the  terms  of  which  contract  it  was  agreed  that  [state  substance 
of  term^s  of  contract  /  or  say,  which  contract  was  as  follows,  to 
wit :  and  give  copy.] 

II.  [State  performance  of  contract  hy  cont/ractor  so  far  as  to 
show  indebtedness  of  owne/r  to  contractor,  and  aver  such  indebt- 
edness, specifying  its  amount,  (p)] 

III.  That  between  the  day  of  185  ,  and 
the  day  of  185  ,  this  plaintiff  in  pursuance 
of  an  agreement  theretofore  entered  into  by  him  with  the 
defendant   [contractor's  name],   and  in   conformity  with   the 

(p)  See  Cunningham  ■».  Jones,  4  Kennedy  v.  Paine,  Jb.,  651 ;  Cronk  o 
Aibott's  Pr.  R.,  433;  Doughty  v.  Whittaker,  /&.,  647;  Hauptman  v. 
Devlin,  1 E.  D.  SmitKa  G.  P.  R,  625 ;      Halsey,  lb.,  668. 
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Meclianic's  lien.  Against  owner  and  contractor. 

terms  of  the  contract  above-mentioned,   performed  labor  in 
[state  Tiind  of  labor  performed^  to  the  value  of  dollars, 

the  nature,  amount,  and  value  of  vrhich  labor  are  set  forth  in 
the  bill  of  particulars  herein. 

lY.  That  by  the  terms  of  the  agreement  between  this 
plaintiff  and  the  defendant  \contraGtor'' s  name]  said  sum  be- 
came due  on  the  day  of  185  ,  but  said  defend- 
ant has  not  paid  the  same,  but  is  now  justly  indebted  therefor 
to  this  plaintiff. 

V.  That  said  labor  was  performed  in  erecting  a  building 
and  appurtenances  upon  the  following  described  premises 
[describe  premises]. 

YI.  That  the  said  premises  were,  at  the  time  when  said 
labor  was  performed,  and  until  the  filing  the  notice  of  lien 
hereinafter  mentioned,  the  property  of  the  defendant  [owner's 
name]. 

YI.  That  on  the  day  of  185  ,  this  plaintiff 

duly  filed  with  the  clerk  of  the  city  and  county  of  New  York 
[or,  clerk  of  county],  a  notice  of  lien  claimed  upon 

said  premises  for  the  indebtedness  aforesaid,  which  notice 
specified  the  amount  of  the  claim  as  above  stated,  and  speci- 
fied the  defendant  [owner's  name]  as  the  person  against  whom 
the  claim  was  made,  and  as  the  owner  of  said  premises,  which 
were  therein  described  by  the  street  [and  number]  of  the 
building. 

Wherefore  this  plaintiff  prays  judgment  directing  a  sale  of 
the  interest  of  the  defendant  [owner's  name]  in  the  premises, 
building,  and  appurtenances  above  described  to  the  extent  of 
the  right  of  said  defendant  on  the  day  of 

185  ,  [date  of  filing  the  notice  of  lien],  and  directing  that  the 
proceeds  of  such  sale  be  applied  to  the  payment  of  the  costs 
of  these  proceedings,  and  to  the  payment  of  the  plaintiff's  claim 
aforesaid,  [and  that  the  residue  of  such  proceeds,  if  any,  be 
paid  to  the  clerk  of  the  city  and  county  of  New  York,  to 
abide  the  further  order  of  the  court]  ;  and  prays  judgment,  in 
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To  enforce  personal  liability  of  stockholder. 


addition,  against  the  defendant  (q)  {contractor's  name]  for  the 
sum  of  dollars  {the  amount  of  the  plaintiff^ s  claim], 

with  interest  from  the  day  of  5  185  ,  together 

with  the  costs  of  these  proceedings. 

11.    By  Ceeditoe  of  Coepoeation.  (r) 

1.    Against  Stockholder. 

No.  242. 

I.  That   at  the   times    next  hereinafter  mentioned,  the 

Company  was  a  corporation  created  by  and  tinder 
the  laws  of  this  State,  organized  pursuant  to  an  act  entitled 
"  An  Act  to  authorize  the  formation  of  Corporations  for  Man- 
ufacturing, Mining,  Mechanical,  and  Chemical  purposes," 
passed  February  17,  1848,  and  the  acts  amending  the  same,  (s) 

II.  That  on  the  day  of  185  ,  and  before 
the  whole  amount  of  capital  stock  fixed  and  limited  by  said 
company  had  been  paid  in  [or,  before  a  certificate,  &c.,  had 
been  made  and  recorded  as  prescribed  by  law  (t)]  said  com- 

(g)  Authorized  by  Laws  of  1855,  to  dissolve  corporations  or  to  restrain 

ch.  404,  §  5  ;  applicable  to  the  city  them  for  insolvency,  see  post. 
and  county  of  New  York.  («)    gee  Avekments    of   Opeicial 

(r)    An    action    to    enforce    the  Chakaoter  and  Capacitt,  ante,  41 

personal   liability  of  a    corporator,  _4g. 

though  commonly  spoken  of  as  found-  (Q  1  Eev.  Stat.,  4th  ed.,  1216,  § 

ed  upon  a  statutory  liability,  is,  in  28,  1218,   §  42.      There  are  many 

many  cases  at  least,  to  be  considered  other  grounds  of  personal  liability  of 

as  founded  on  that  vestige  of  the  stockholders,   varying  according  to 

relation  of  partnership  between  the  various  acts  and  charters.  The  above 

members  of  the  cdtnpany  which  the  Form  will  serve  to  indicate  the  proper 

charter  or   general  act  failed  to  re-  frame  of  the  complaint  in  different 

move.      Corning  v.   McCullough,   1  cases  that  may  arise.      As  to  the 

Comst.,  47 ;  Conant  v.  Van  Schaick,  stockholders'  liability  upon  dissolu- 

24  Barb.,  87 ;  Simonson  v.  Spencer,  tion,   see  Slee  ».  Bloom,  19   Johns., 

15  Wend.,  548  ;  Bailey  v.  Bancker,  3  456 ;  Brinckerhoffi).  Brown,  7  Johns., 

Sill,  188.    For  complaints  in  actions  Ch.,   217 ;    Briggs  v.   Penniman,  8 
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Debt  of  Corporation.  Judgment  and  execution  unsatisfied. 

pan}',  by  their  agent  duly  authorized  thereto,  made  their 
promissory  note  in  writing,  dated  on  that  day,  and  thereby 
promised  to  pay  to  this  plaintiff,  or  order,  one  thousand  dollars 
three  months  after  said  date,  for  value  then  received  ;  and  de- 
livered the  same  to  this  plaintiff  [or  state  other  debt  incurred 
iy  the  company  before  full  payment  ofstoclc,  or  upon  a  contract 
made  before  full  payment  of  stoclc,  and  show  that  it  was  to  be 
paid  within  the  year  (u)]. 

III.  That  on  the  day  of  185  ,  in  an  action 
in  the  Court  \jf  in  the  Supreme  Oourt^  state  the  county'], 
brought  by  this  plaintiff  within  one  year  after  said  debt 
became  due,  to  recover  the  same  from  said  company,  this 
plaintiff  recovered  judgment  (7)  against  said  company  for  the 
sum  of  dollars,  being  dollars,  the  amount  due 
thereon  with  interest,  besides                dollars  costs,  (w) 

IV.  That  execution  thereon  was  thereafter  duly  issued 
against  said  company,  and  returned  wholly  unsatisfied  [or, 
unsatisfied  except  as  to,  &c.J 

Y.  That  at  the  time  said  debt  was  contracted  [or,  said 
contract  was  made],  hereinbefore  mentioned,  the  defendant  (x) 

Cow.,   887  ;    "Wilde    v.    Jenkins,    4  of  the  peace,  or  other  court  of  limited 

Paige,  481;  Bank  of  Poughkeepsie  jurisdiction,  see  i^^orm  JVo.  152,  76. 

V.  Ibbotson,  34  Wend.,  473  ;    Cush-  (w)  Where  the  statute  makes  the 

man  v.  Shepard,  4  Barl.,  113  ;  Rose-  stockholder  liable  for  the  debt  only, 

velt  11.  Brown,  1  Kern.,  148.  he  is  not  liable  for  the  costs  of  the 

(m)  The  plaintiff  must  prove  not  judgment  against  the  company.  Bai- 
only  a  judgment  and  execution  un-  ley  v.  Bancker,  3  Hill,  188.  The 
satisfied,  but  also  that  the  judgment  judgment  is  prima  facie  evidence  of 
was  upon  a  debt  for  which  the  cor-  liability  of  the  corporator.  Moss  v. 
porators  were  individually  liable ;  McCullough,  7  Barb.,  279  ;  and  see 
Conant  v.  Van  Schaick,  24  Bari.,  87.  The  Herkimer  County  Bank  v.  Fur- 
Liability  for  "debts"  does  not  in-  man,  17  Barl.,  116;  Peckham  «. 
elude  a  claim  for  damages  for  negli-  Smith,  9  Hoio.  Pr.  P.,  436;  Slee  i;. 
gence.  Heacock  o.  Sherman,  14  Bloom,  20  Johns.,  669  ;  and  Conant 
Wend.,  58.  «•  "Van  Schaick,  24  Barl.,  87. 

(»)  See  complaints  in  actions  on  (s)  As  to  when  the  corporation 
Judgments,  amte,  229.  For  proper  should  be  joined  as  a  party,  see  Bo- 
averment  of  the  judgment  of  a  justice  gardus  ■».  The  Rosendale  Manufac- 
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Against  Trustees  of  a  Corporation,  to  enforce  personal  liability. 

was  a  stockholder  (y)  [of,  on  the  day  of  185   , 

and  before  the  whole  amount  of  capital  stock  fixed  and  limited 
by  said  company  had  been  paid  in,  or,  before  a  certificate,  cBc, 
as  above,  the  defendant  became  a  stockholder]  of  said  company 
holding  stock  therein  to  the  amount  of  dollars,  being 

shares  of  the  par  value  of  dollars  each ;  and 

that  he  still  is  such  stockholder  therein  \or,  and  that  he  con- 
tinued to  be  such  stockholder  until  within  irfio  years  before 
the  commencement  of  this  action.] 
Wherefore,  &c. 

2.  Against  Trustees,  (z) 

No.  243. 

I.  That  at  the  time  hereinafter  mentioned,  the  defendants 
were  trustees  (a)  of  the  Company. 


turing  Company,  3  Seli.,  147 ;  Mas- 
ters V.  The  Rossie  Lead  Mining  Com- 
pany, 2  Sandf.  Ch.,  301. 

(2/)  See  Tracy  ».  Yates,  WBarl.  152. 

As  to  whether  the  summons  should 
be  for  relief  or  for  a  money  demand 
on  contract,  compare  Peckham  v. 
Smith,  9  How.  Pr.  R,  436  ;  and  Si- 
monson  v.  Spencer,  15  Wend.,  548 ; 
BuUard  v.  Bell,  1  Mas.,  243  ;  People 
D.  Bennet,  5  AUotW  Pr.  B.,  384. 

(z)  It  has  been  held  that  when  two 
different  statutes  severally  authorize 
an  action  upon  a  certain  state  of  facts, 
the  arising  of  such  state  of  facts  con- 
stitutes but  one  cause  of  action ;  and 
a  plaintiff  must  elect  which  statute 
he  will  proceed  under  ;  he  cannot 
complain  upon  the  same  facts  in  two 
counts,  one  under  each  statute.  Sip- 
perly  ®.  The  Troy  and  Boston  Rail- 


road Company,  9  How  Pr.  R,  83. 
As  to  the  personal  liability  of  the 
trustees  to  the  corporation  or  a  stock- 
holder for  an  abuse  of  their  trust, 
and  the  requisites  of  pleading  in  such 
cases,  see  Robinson  v.  Smith,  3  Paige, 
222  ;  Cunningham  v.  Pell,  5  lb.,  607 ; 
Austin  V.  Daniels,  4  Hen.,  299 ;  Scott 
V.  De  Peyster,  1  Hdw  ,  513  ;  The 
Franklin  Fire  Insurance  Company  v. 
Jenkins,  3  WeTid.,  130 ;  Gafifney  i>. 
Colvill,  6  mU,  567. 

(a)  It  has  been  held  by  the  New 
York  Common  Pleas  in  such  an  ac- 
tion as  this,  that  an  allegation  that 
the  defendant  and  others  named  in 
the  complaint  signed  the  certificate, 
by  which  they  declared  that  the  con- 
cerns of  the  first  year  were  to  be 
managed  by  them,  and  that  those 
persons  and  the  defendant,  were  the 
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Indebtedness  of  corporation.  Neglect  to  file  report. 

II.  That  at  the  times  hereinafter  mentioned,  said  company 
were  a  corporation  organized  pursuant  to  an  act  of  the  legisla- 
ture of  this  State,  entitled,  "  An  Act  to  authorize  the  forma- 
tion of  corporations  for  manufacturing,  mining,  mechanical,  or 
chemical  purposes,"  passed  February  17,  1848,  tod  the  acts 
amending  the  same. 

III.  That  on  the  day  of  185  ,  said  com- 
pany became  indebted  to  this  plaintiff  in  the  sum  of 
dollars  upon  an  account  (b)  for  work,  labor,  and  services  ren- 
dered by  this  plaintiff  and  his  servants  to  said  company  at 
their  request,  and  for  money  paid  by  him  to  the  use  of  said 
company  at  their  request,  in  advertising  in  various  newspapers 
in  the  United  States  and  Canada,  the  goods  manufactured  and 
offered  for  sale  by  the  said  corporation  [or  state  other  indebted- 
ness (c)]  which  sum,  although  the  same  became  due  and  paya- 
ble on  said  day  [or,  on  the  day,  &c.J,  has  not  been 
paid,  nor  has  any  part  thereof,  and  stiU  remain  justly  indebted 
to  this  plaintiff  thereon  in  the  sum  of  dollars  with  inter- 
est from  the                day  of                   185   . 

IV.  That  the  said  company  have  not  annually,  within 
twenty  days  from  the  first  of  January  (d)  [nor  at  any  time 

trustees  at  the  time  of  the  perform-  every  year,  and  to  relate  to  the  first 
ance  of  the  labor  in  pursuance  of  the  day  of  the  statute  year  (2  Jiev.  Stat, 
contract  set  out,  coupled  with  the  fact  4:th  ed.,  11),  and  not  to  the  annual  or 
that  the  first  year  had  not  expired  yearly  existence  of  the  Company, 
when  the  cause  of  action  shown  by  Any  other  construction  would  defeat 
the  complaint  accrued  against  the  the  object  of  the  statute  to  secure  a 
company,  was  a  Sufficient  statement  yearly  statement  of  the  condition  of 
of  the  fact  that  the  defendant  was  a  companies  formed  under  it,  inasmuch 
trustee  at  the  time  such  indebted-  as  a  company  created  in  one  year 
ness  so  accrued.  Gwynne  ■».  Kettel  would  not  be  bound  to  report  until 
(March,  1857),  not  reported.  the  second  January  ensuing  after 
(J)  See  Form  M.  35,  note (s), ante,  such  creation;  and  for  the  reason 
58.  that  the  report  is  to  be  made  within 
(c)  See  note  (u),  supra.  twenty  days  after  the  first  January, 
((Z)  The  word  "  annually  "  in  the  and  not  within  twenty  days  after  the 
12th  section  of  the  act  of  1848  must  annual  existence,  and  on  such  con- 
be  construed  to  mean  as  if  written  struction  would  not  be  due  prior  to 

24 


370  COMPLAINTS. 


Against  Trustees  of  corporation.  Against  next  of  kin,  <fec. 

whatever]  since  their  organization  made  and  published  a  report 
as  required  by  law  in  such  case  made  and  provided,  verified 
by  the  oath  of  the  president  and  secretary  thereof,  and  filed 
the  same  in  the  office  of  the  clerk  of  the  county  where  the 
business  of  the  company  was  carried  on,  nor  have  they  made, 
published,  signed,  caused  to  be  verified,  and  filed,  any  such 
report  whatsoever,  nor  have  they  either  made,  published, 
signed,  verified,  or  caused  to  be  verified,  or  filed  any  such 
report,  as  by  law  required ;  but  said  company  and  the  defend- 
ants have  wholly  failed  to  do  so,  both  at  the  times  hereinbefore 
mentioned  and  ever  since  \or  state  failure  in  aparUcula/r  year 
according  to  the  fact]. 
"Wherefore,  &c. 

III.   Br  Oe EDITOR  OF  Deceased  Peeson. 

1.  Against  Next  of  Kin.  (e) 

No.  244. 

I.  [State  facts  constituting  the  cause  of  action  against  the 
decedent,  showing  that  the  debt  is  due  and  still  unpaid.'] 

II.  That  on  the  day  of  18.5   ,  at  , 
said  [dscedent']  died  intestate,  and  that  on  the                  day  of 

185  ,  letters  of  administration  upon  the  estate  of 
said  [decedenf]  were  duly  issued  and  granted  to  one  M.  IST.,  by 
the  surrogate  of  the  county  of  ,  of  this  State,  appoint- 

ing said  M.  N.  administrator  of  all  the  goods,  chattels,  and 
credits  which  were  of  said  deceased  (f )  [or,  said  [deceden{\  died 
leaving  a  will,  cfcc,  as  in  paragraph  II.  of  next  Form.} 

the  time  first  named.    (Bbadt,  J.,  in  brought  against  all  of  the  said  rela- 

Gwynne  v.  Kettel,  above  cited.)  tives  jointly,  or  one  or  more  of  them,  ^ 

(«)    "  Actions  against  the  next  of  for  the  amount  received  by  each  of 

kin  of  any  deceased  person,   to  re-  them."     2  Bee.  Stat.,  Uh  ed.,   693, 

cover  the  value   of  any  assets  that  §  23. 

may  have  been  paid  to  them  by  an  (/)  For  authorities,  see  Form  No. 

executor  or  administrator,   may  be  27,  and  notes,  ante,  48. 
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By  creditor  of  deceased  person.  Against  next  of  kin.  Against  Legatee. 

III.  That  before  the  commencement  of  this  action  said  ad- 
ministrator paid  over  assets  of  the  estate  to  the  defendant  who 
is  one  of  the  next  of  kin  (g)  [or,  to  the  defendants  who  are  the 
next  of  kin]  of  the  deceased,  amounting  to  the  sum  of 
dollars. 

Wherefore,  &c.  (h) 


2.  Against  Legatee,  (i) 
3Sro.  245. 

I.  \_8tate  facts  constituting  cause  of  action  against  the  dece- 
dent, showing  that  the  debt  is  due  and  still  unpaid.} 

II.  That  on  the  day  of  185  ,  at  , 
said  [decedenf]  died,  leaving  a  will  by  which  one  M.  N.  was 
appointed  sole  executor  thereof  ;  and  that  on  the  day 
of  185  ,  said  will  was  duly  proved  and  admitted  to 
probate  in  the  office  of  the  surrogate  of  the  county  of  , 
and  letters  testamentary  thereupon  were  thereafter  duly  issued 
and  granted  to  said  M.  N.  by  said  surrogate,  (j) 


(g)    The  widow  is  next   of  kin.  ako  been  delivered."     2  Sev.  Stat, 

Merchants'    Insurance    Company  v.  4iA  ed.,  693,  §  24.     The  next  of  kin 

Hinman,  4  Abbotts'  Ft.  R.,  312.    But  against  whom  a  recovery  has  been 

see  to  the  contrary  effect,  Lucas  v.  had,  may  have  an  action  for  contri- 

The    New    York    Central    Railroad  bution  against  the  others.     li.,  §  25. 
Company,  21  Barb.,  245.  (»)  "  Actions  by  creditors  of  any 

(A)  "In  such  action,  the  plaintiff  deceased  persons,  to  recover  the  value 

shall  be  entitled  to  recover  the  value  of  any  assets  that  may  have  been 

of  all  the  assets  received  by  all  the  paid  by  any  executor  or  administra- 

defendants  in  the  suit,   if  necessary  tor,  to  any  legatees  of  tiieir  testator, 

to    satisfy    his    demand  ;    and    the  may  be  brought  against  all  of  such 

amount  of  the  recovery  shall  be  ap-  legatees  jointly,  or  against  any  single 

portioned  among  the  defendants  in  legatee  separately."      2   Rev.  Stat., 

proportion  to  the  value  of  the  assets  Uh  ed.,  693,  §  26. 
received  by  each  ;  and  no  allowance         {j)  For  authorities  for  this  form  of 

or  deduction  shall  be  made  from  such  averment,    see  Form   No.   28,    and 

amount,  on  account  of  there  being  notes,  ante,  50. 
other  relatives  to  whom  assets  have 
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Action  by  creditor  of  deceased  person. 


III.  That  said  will  contained  the  following  legacy  to  the 
defendant  \Gopy  of  the  clause  of  the  will,  or,  that  by  said  will 
the  said  {decedenf]  bequeathed  a  legacy  of  dollars  to 
the  defendant.] 

IV.  That  before  the  commencement  of  this  action,  said 
executor  paid  over  to  the  defendant,  as  such  legatee,  the 
amount  of  said  legacy,  or  the  sum  of  dollars,  being 
part  of  the  amount  of  said  legacy,  out  of  the  assets  of  said 
estate. 

Y.  That  no  assets  have  been  delivered  by  the  executor  to 
any  of  the  next  of  kin  of  the  deceased,  (k) 
Wherefore,  &c.  (1) 


3.  Against  Heir,  (m) 
No.  246. 

I.  [State  faets  constituting  cause  of  action  against  the  dece- 
dent, showing  that  the  debt  is  d%(,e  and  still  unpaid?^ 

II.  That  on  the  day  of  185  ,  at  , 
said  \decedent~\  died  intestate,  and  that  more  than  three  years 
before  the  commencement  of  this  action,  to  wit,  on  the 


(A)  "In  sach  action,  the  plaintiff  shall  be  apportioned  among  all  the 

shall  not  be  entitled  to  recover,  un-  legatees  of  the  testator,  in  proportion 

less  he  shows  :     1.  That  no  assets  to  the  respective  amounts  of  their 

were  delivered  by  the  executor  or  several  legacies ;  and  such  propor- 

administrator  of  the  deceased,  to  his  tion  only,  shall  be  recovered  of  each 

next  of  kin ;  or,     2.  That  the  value  legatee."     2  Reo.  Stat.,  4:th  ed.,  693, 

of  such  assets  has  been  recovered  by  §  28. 

some  other  creditor;  or,  3.  That  (m)  "  The  heirs  of  every  person  vcho 
such  assets  are  not  sufficient  to  sat-  shall  have  died  intestate,  and  the 
isfy  the  demand  of  the  plaintiff;  and  heirs  and  devisees  of  any  person  who 
in  the  last  case  he  shall  be  entitled  to  shall  have  died  after  the  making,  of 
recover  only  the  deficiency."  2  Sev.  his  last  will  and  testament,  shall  re- 
Stat.,  ith  ed.,  693,  §  27.  spectively  be  liable  for  the  debts  of 
(J)  "  The  whole  amount  which  the  such  person,  arising  by  simple  con- 
plaintiff  shall  be  entitled  to  recover,  tract  or  by  specialty,  to  the  extent  of 
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Against  heir. 


day  of  ,  185  ,  letters  of  administration  upon  the  estate 

of  said  [decedent],  -svere  duly  issued  and  granted  to  one  M.  N. 
by  the  surrogate  of  the  county  of  ,  of  this  State,  appoint- 

ing said  M.  N.  administrator  of  all  the  goods,  chattels,  and 
credits  which  were  of  said  deceased,  (n) 

in.  That  the  defendant  is  the  sole  heir  of  said  deceased  ; 
and  that  the  following  described  premises  descended  from  the 
deceased  to  him  as  such  heir  [_descrij)tion  of  f  remises,  (o)] 


the  estate,  interest,  and  right,  in  the 
real  estate  which  shall  have  descend- 
ed to  them'  from,  or  been  devised  to 
them  by,  such  person."  2  Rev.  Stat., 
Uh  ed.,  694,  §  32.  The  statute  su- 
persedes the  common-law  rules  as 
to  the  liability  of  the  heir  on  the 
covenant  of  his  ancestor,  and  it  is 
now  necessary  in  all  oases  to  allege 
the  special  facts  on  which  the  plain- 
tiff's right  under  the  statute  to  re- 
cover, depends.  Gere  v.  Clarke,  6 
Hill,  350  ;  and  see  Messereau  v.  Ry- 
ers,  3  Oomst.,  261.  The  liability  of 
the  heirs  is  joint,  not  several.  2  Rev. 
Stat.,  Uh  ed.,  695,  §  42.  So  of  the 
liability  of  the  devisees.  J5.,  697, 
§  60.  But  it  was  held  before  the 
Code  that  several  heirs  or  devisees 
were  not  joint  debtors  within  the 
provisions  of  the  Revised  Statutes 
(1'  Eev.  Stat.,  4th  ed.,  626),  respecting 
judgment  in  suits  against  joint  debt- 
ors where  a  part  only  of  the  defend- 
ants were  served.  Van  Deusen  v. 
Brower,  6  Cow.,  50  ;  Whittaker  v. 
Young,  2  /&.,  569  ;  Schermerhorn  v. 
Barhydt,  9  Paige,  28  ;  and  see  Jack- 
son V.  Hoag,  6  Johns.,  59  ;  Purdy  v. 
Doyle,  1  Faige,  558. 

The  heirs  and  personal  representa- 
tives cannot  be  joined.      Stuart  v. 


Kissam,  11  Barb.,  271,  and  cases 
there  cited.  And  it  was  held  in  Gere 
».  Clarke  (6  Hill,  850),  that  the  de- 
fendant cannot,  in  one  count,  be 
charged  both  as  heir  and  as  next  of 
Tcin. 

Where  it  is  sought  to  recover 
against  both  heirs  and  devisees  in  one 
action,  the  complaint  must  show  that 
the  real  estate  descended  to  such 
heirs  was  insufiScient  to  pay  the  debts 
which  remained  after  exhausting  the 
remedy  of  the  creditors  against  the 
personal  estate.  2  Rev.  Stat,  4th  ed., 
695,  §§  56,  57  ;  Schermerhorn  v.  Bar- 
hydt, 9  Faige,  28. 

(n)  This  may  easily  be  adapted  to 
the  case  of  a  decedent  who  left  a  will, 
whether  the  defendant  took  as  heir 
or  devisee.  See  paragraph  II.  of 
preceding  Form.  In  the  latter  case, 
state  the  devise.  See  paragraph 
III.  46. 

(o)  The  premises  should  be  de- 
scribed with  convenient  certainty, 
although  as  the  description  is  a  mat- 
ter resting  more  particularly  within 
the  knowledge  of  the  defendant,  it 
might  be  considered  that  the  neglect 
to  describe  them  did  not  prejudice 
him.  See  Sharpe  v.  Sharpe,  3  Vend., 
278.    And  it  was  held  in  Parsons  v. 
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Judgment  against  heir  for  debt  of  ancestor. 


IV.  That  the  personal  assets  of  said  [decedeni]  were  not 
Biifficient  to  pay  and  discharge  the  debt  due  to  this  plaintiff 
as  above  stated,  (p) 

"Wherefore  this  plaintiff  demands  judgment  that  said  prem- 
ises be  sold,  (q)  and  the  claim  of  the  plaintiff  aforesaid,  with 
interest  thereon,  from,  &c.,  be  paid  out  of  the  proceeds  thereof, 
together  with,  &c. 


Bowne  (7  Faige,  364),  that  if  the 
complainant  was  unable  to  ascertain 
and  specify  the  lands  which  have 
come  to  the  defendants  from  the  de- 
ceased, he  should  state  that  fact  in 
his  bill,  and  call  upon  the  heirs  and 
devisees  to  discover  the  lands  devised 
or  descended  to  them  respectively, 
and  the  incumbrances  thereon,  to  en- 
able him  to  reach  such  lands. 

(p)  Before  a  creditor  can  main- 
tain an  action  against  heirs  to  charge 
them  with  the  debt  of  their  ancestor, 
he  must  establish  these  facts:  1.  The 
granting  of  letters  testamentary  or  of 
administration,  2.  That  three  years 
have  elapsed  after  the  granting  of 
such  letters,  and  before  the  com- 
mencement of  the  suit.  3.  That  the 
defendant  has  inherited  lands  by  de- 
scent from  the  debtor.  4.  The  want 
of  sufficient  personal  assets,  or  the 
inability  of  the  plaintiff  to  collect  his 
debt  or  some  part  thereof,  from  the 
personal  representatives,  the  next  of 
kin,  or  the  legatees,  after  due  pro- 
ceedings before  the  proper  surrogate, 
and  at  law.  Eoe  v.  Swezey,  10  Barb., 
247 ;  Messereau  v.  Ryers,  8  Cormt,, 
261;  2  Eev.  Stat.,  4th  ed,  694;  §§ 
33,  34,  36. 

Where  the  deceased  was  a  non- 


resident, and  left  no  personal  assets 
in  the  State,  it  was  held  that  the  ac- 
tion against  the  heir  might  be  main- 
tained though  no  letters  had  been 
granted ;  but  that  in  such  case  the  com- 
plaint must  allege  that  the  deceased 
left  no  assets  within  the  State,  and 
that  none  had  come  to  any  county 
since.  HoUister  v.  Hollister,  IQEow. 
Pr.  R.,  532.  But  see  Roe  ».  Sweezey, 
10  Barb.,  247  and  252. 

In  an  action  of  assumpsit  against 
one  of  several  heirs,  who  had  prom- 
ised in  consideration  of  forbearance 
of  suit  against  the  heirs  that  he 
would  pay  the  debt,  it  was  held  that 
the  defendant  was  not  sued  as  heir, 
and  that  no  averment  of  assets  was 
necessary.  Elting  v.  Vanderlyn,  4 
Johns.,  237. 

(§')  If  the  lands  have  been  aliened 
by  the  heir,  insert  before  paragraph 
II.  the  following  allegation : 

That  the  defendant  did  on  the 
day  of  18    ,  convey  the  afore- 

mentioned premises  to  one  0.  P.,  and 
that  the  premises  so  conveyed  by 
him  were  reasonably  worth  the  sum 
of  dollars. 

And  in  such  case  demand  judgment 
for  the  amount  of  the  debt,  but  not 
exceeding  the  value  of  the  premises. 
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IV.  By  Personal  Representative  of  Deceased  Pekson,  foe 
Negligence  causing  Death,  (r) 

1.  Against  Railroad  Company. 

No.  247. 

I.  That  the  defendants  are  a  corporation  created  by  and 
under  the  laws  of  this  State,  organized  pursuant  to  an  act  of 
the  legislaturcj  entitled  "An  Act  to  authorize  the  formation 
of  Railroad  Corporations  and  to  regulate  the  same,"  passed 
April  2d,  1850  \or  state  title,  c&c.,  of  special  charter^  and  the 
acts  amending  the  same  ;  and  at  the  times  hereinafter  men- 
tioned, being  such  corporation,  were  common  carriers  of  pas- 
sengers for  hire  between  the  places  hereinafter  mentioned,  (s) 


if)  Both  corporations  and  individ- 
uals are  liable,  under  this  statute,  for 
wrongful  acts,  neglects,  and  defaults, 
intentional  or  unintentional,  that  re- 
sult in  death.  Baker  v.  Bailey,  1 6  Barb , 
54  It  is  held  that  this  action  may 
be  maintained  where  there  is  a  widow 
only  surviving,  or  next  of  kin  only. 
Safford  v.  Drew,  8  Duer,  627,  640. 
Where  the  plaintiff,  as  administrator 
of  his  deceased  wife,  sued  the  defend- 
ant, a  physician,  for  damages  for  mal- 
practice by  which  the  death  of  the 
wife  was  occasioned,  it  was  held  on 
demurrer  to  the  complaint,  1.  That  if 
the  cause  of  action  stated  in  the  com- 
plaint was  to  be  regarded  as  a  breach 
of  the  oMigation  implied  in  the  em- 
ployment of  the  defendant  as  a  phy- 
sician, the  right  of  action  was  vested 
in  the  plaintiff  as  the  husband  of  his 
wife,  and  not  as  administrator.  The 
contract  to  perform  his  professional 
duty  in  a  skillful  manner  was  made 


with  the  husband  and  not  the  wife. 
In  such  action  the  husband  might 
recover  damages  for  the  loss  of  the 
society  and  aid  of  his  wife.  2.  That 
if  the  action  had  been  founded  upon 
the  wrong  committed  by  the  defend- 
ant, and  the  personal  suffering  that 
resulted  to  the  wife,  she  could  not 
have  sued  alone  if  living ;  but  the 
husband  must  have  been  joined  as 
plaintiff  with  her.  But  upon  the 
death  of  tlfe  wife,  the  cause  of  action, 
so  far  as  related  to  her,  did  not  sur- 
vive at  common  law.  3.  That  the  act 
of  1847  {Laws,  575)  did  not  warrant 
the  action.  Lynch  v.  Davis,  1 2  Bow. 
Pr.  E.,  823  ;  compare  Lucas  v.  The 
New  York  Central  Railroad  Company, 
21  Barb.,  245.  As  to  whether  the 
husband  is  to  be  considered  next  of 
kin  to  the  wife,  see  note  (g),  supra. 

(«)  For  authorities  see  Form  No. 
20,  ante,  41,  and  No.  88,  note  (m), 
ante,  127. 
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II.  That  on  the  day  of  18  ,  said  defendaats 
received  one  M.  IST.  into  their  said  cars  for  the  purpose  of 
conveying  him  therein  as  a  passenger  from  to  , 
for  the  sum  of               dollars  (t)  paid  to  them  by  said  M.  N. 

III.  That  the  defendants  so  negligently  and  unskillfuUy 
conducted  themselves  (u)  in  the  management  of  said  train  of 
cars,  that  through  the  negligence  of  the  defendants  and  their 
servants  in  guiding  the  said  train  of  cars,  and  in  not  keeping 
the  track  of  said  railroad  in  proper  condition  (t),  the  said 
train,  while  proceeding  from  to  ,  was  thrown 
from  the  track,  and  the  car  in  which  the  said  M.  N.  then  was 
was  thrown 'down  an  embankment,  and  the  said  M.  N.  was 
thereby  killed.       ; 

IV.  That  said  M.  N.  left  no  widow,  and  that  his  only  next 
of  kin  is  one  O.  N.,  his  daughter,  a  child  of  the  age  of 
years. 

Y.  That  said  O.  N.  was  dependent  upon  the  deceased  for 
her  support,  and  has  suffered  pecuniary  loss  and  has  been 
otherwise  injured  by  his  death,  to  her  damage  five  thousand 
dollars,  (w) 


(t)  See  Form  No.  187,  note  (s),  ante,  widow  or  next  of  kin  (who  should  be 

281.  named),  and  that  such  relative  sufr 

(«)  See  note  (y),  infra.  fered  pecuniary  injury  in  a  specified 

(»)  In  an  action  by  the  representa-  amount,  from  the  death  of  deceased  ; 

tives  of  an  employee  against  the  em-  that  the  pecuniary  injury  sustained 

ployers,  the  complaint  was  held  bad  by  the  surviving  relative  is  the  only 

on  demurrer  for  not  showing  that  the  cause  of  action ;  and  the  facts  consti- 

employers  had  notice  of  the  defects  tuting  it  must  be  set  forth.     Safford 

in  the  machinery,  &c.,  which  caused  v.  Drew,  3  Duer,  627. 
the  disaster  that  resulted  in  the  death  In  a  recent  case  in  the  New  York 

of  the  decedent.     McMillan  v.  The  Common  Pleas,  where  the  complaint 

Saratoga  &  Washington  Railroad,  20  did  not  state  any  pecuniary  loss,  but 

Bart.,  4:4:9  ;  compare  Sherman  «.  The  the  charge  of  the  judge  was  "that 

Rochester  &  Syracuse  Railroad,  IS  the  plaintiffs  could  recover  whatever 

Bark,  374.  pecuniary  loss  the  next  of  kin  may 

(w)  It  is  held  in  the  New  York  be  supposed  to  incur  in  consequence 

Superior  Court  that  the   complaint  of  the  loss  of  the  child,"  it  was  held 

must  aver  that  the   deceased  left  a  at  General  Term,  on  appeal  from  an 
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YI.  That  said  M.  N.  left  a- will,  by  which  this  plaintiff  was 
appointed  sole  executor  thereof;  that  on  the  day  of 

185  ,  said  will  was  duly  proved  and  admitted  to 
probate  in  the  office  of  the  Surrogate  of  the  county  of  , 

and  letters  testamentary  thereupon  were  thereafter  duly  issued 
and  granted  to  this  plaintiff  by  the  Surrogate  of  said  county, 
and  this  plaintiff  thereupon  duly  qualified  as  such  executor, 
and  entered  upon  the  discharge  of  his  said  office,  (x) 

Wherefore,  &c. 


2.  Against  Owner  of  Wot/rehouse  the  Walls  of  which  Fell. 

No.  248. 

SUPEEMB   COFET,    CoimTT   OF   KlNGS. 


Mary  0.  Bi-own,  Administratrix,  &c., 
of  Enoch  S.  Brown,  deceased, 

against 

Philip  Harmon,  Philip  0.  Harmon, 
and  Thomas  Topping. 

The  complaint  of  the  plaintiff,  as  administratrix  of  Enoch 
S.  Brown,  deceased,  shows  to  the  Court : — 

I.  That  heretofore,  to  wit,  on  the  24th  day  of  November, 
1851,  and  for  some  time  prior  thereto,  the  firm  of  E.  Hoe  & 
Co.  was,  as  plaintiff  is  informed  and  believes  (y),  possessed,  or 


order  denying  a  motion  for  a  new  The  New  York  &  Harlem  Railroad 

trial,  that  damages  were  not  to  be  Company,  3  E.  D.  SmUKs  0.  P.  B., 

confined  to  an  actual  pecuniary  loss,  102. 

but  damages  for  a  prospective  loss  (x)  For  authorities  for  this  aver- 

might  be  properly  included ;  and  the  ment,  see  Form  No.  28,  ante,  50. 

verdict  was  sustained.     Oldfield  v.  (y)  See  note  (c),  infra. 
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in  occupation,  of  certain  lots  or  parcels  of  land,  with  the 
buildings  thereon  erected,  situate  in  Broome  Street,  in  the 
city  of  New  York,  being  the  premises  commonly  known  as 
lots  numbers  from  eighty-three  (83)  to  ninety-seven  (97)  both 
inclusive,  in  said  street  and  city,  and  which  were  used  by  said 
firm  in  the  prosecution  ot  their  business  as  machinists ;  that 
upon  a  portion  of  said  premises  was  situated  a  blacksmith's 
shop,  also  in  the  possession  and  occupation  of  and  used  by 
said  firm  in  their  said  business,  all  as  aforesaid. 

II.  That  on  said  day,  and  for  some  time  prior  thereto,  the 
defendants  were,  as  plaintiff  is  also  informed  and  believes, 
possessed  of  certain  premises  with  buildings  thereon,  lying  in 
the  rear  of  and  next  adjoining  the  said  premises  possessed  and 
occupied  by  the  said  firm  of  E.  Hoe  &  Co.,  in  which  they 
carried  on  the  brewing  business ;  that  upon  said  premises  so 
occupied  by  the  defendants,  and  alongside  and  next  adjoining 
the  blacksmith's  shop  aforesaid,  was  a  building  possessed, 
occupied,  and  used  as  aforesaid  by  defendants  in  their  said 
brewing  business ;  that  the  said  building  last  mentioned  had 
been  negligently,  carelessly,  and  improperly  constructed,  and 
was  not  sufliciently  strong  for  the  purpose  of  the  business  in 
which  the  defendants  were  engaged,  and  for  the  uses  to  which 
they  had  put  it.  That  the  upper  part  of  the  wall  of  the  gable 
end  of  said  building  next  adjoining  said  shop  was  not  fastened 
and  secured  with  anchors  as  is  commonly  done,  and  the  said 
wall  was  in  other  respects  weak  and  insecure,  and  the  said 
building  was  not  in  a  condition  to  be  used  by  the  defendants 
in  their  business  of  brewing,  or  as  a  granary  for  the  stowing 
of  barley  and  grain  (to  both  which  it  was  put  by  them),  of 
all  of  which  they,  the  said  defendants,  then  and  there  had 
notice. 

III.  The  plaintiff  further  states,  upon  information  and 
belief,  that  the  defendants,  on  the  morning  of  the  said  24th 
day  of  November,  1851,  or  at  a  short  time  previous  thereto, 
had  carelessly,  negligently,  and  wrongfully  (z)  placed  or  caused 

(z)  The  actual  complaint  in  this      defendants  acted  wrongfully,  negli- 
case  did  not  aver  directly  that  the      gently,  or  culpably,  but  contained  an 
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to  be  placed  in  the  upper  part  of  said  building  last  aforemen- 
tioned, and  next  adjoining  tliat  portion  of  the  wall  of  tlie 
gable  end  thereof  adjacent  to  the  said  shop  as  aforesaid,  a  very 
large  quantity  of  barley,  much  more  than  was  customarily 
stored  there,  and  much  more  than  the  said  wall  was  able  to 
bear  ;  and  that  in  consequence  thereof,  and  of  the  weak  and 
insecure  state  and  improper  construction  of  said  wall  as  afore- 
said, the  upper  portion  of  the  said  wall  of  the  gable  end  of 
said  building,  was,  at  or  about  noon  on  that  day,  forced  out- 
ward, and  fell  upon  the  roof  of  the  said  blacksmith  shop,  and 
broke  through  the  said  roof  and  crushed  the  same  to  the 
ground,  and  at  the  same  time  casting  into  the  said  shop  and 
into  the  yard  of  the  said  premises  so  occupied  as  aforesaid  by 
the  firm  of  E.  Hoe  &  Co.,  a  large  quantity  of  brick,  mortar, 
rubbish,  and  dirt,  and  also  many  thousand  bushels  of  the 
aforesaid  barley. 

IV.  The  plaintiff  further  states,  that  on  that  day  Enoch  S. 
Brown,  the  plaintiff's  above  mentioned  intestate,  was  and  for 
some  time  theretofore  had  been  engaged  in  the  employ  of  the 
said  firm  of  R.  Hoe  &  Co.,  as  a  workman ;  that  on  said  day, 
being  so  in  their  employ,  and  while  in  the  said  blacksmith's 
shop,  where  he  lawfully  might  be,  by  the  fall  of  the  said  wall 
as  aforesaid,  owing  to  the  carelessness,  negligence,  and  fault 
of  the  defendants  in  using  said  building  in  its  weak  and  inse- 
cure state,  and  in  carelessly,  negligently,  and  wrongfully  over- 


averment  that  the  disaster  was  caused  not  only  of  the  acts,  but  of  the  qual- 

by  the  fall  of  a  wall  "owing  to  the  ifications,  if  any,  prescribed  by.  the 

carelessness,  negligence,  and  fault  of  statute.     But  the  defect  was  held  to 

the  defendants."     And  it  was  held,  on  be  cured  by  verdict,  upon  the  ground 

appeal  from  judgment  for  plaintiff,  that  the  former  rule  on  that  subject 

that  this   was  a  merely  inferential  (laid  down  in  1   Saund.,  228,  a,  n. 

charge  of  misconduct.     That  is  not  1)  was  not  abolished  by  the  Code. 

sufiBcient  in  an  action  which  did  not  Brown  v.  Harmon,  21  Bari.,  508. 
exist  at  common  law,  but  is  based  The  necessary  averment  of  negli- 

wholly  upon  the  statute.    In  such  gence  in  the  act  of  the  defendants 

cases,  in  order  to  sustain  the  action,  has  been  added  in  the  Form  above, 
there  must  be  a  posiiwe  allegation 
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loading  the  same,  the  wall  of  the  gable  end  thereof  not  being 
properly  fastened  or  secured,  as  above  set  forth,  and  by  reason 
of  the  large  quantity  of  brick,  mortar,  dirt,  and  barley  cast 
upon  him,  and  further  being  forcibly  struck  by  a  brick,  beam, 
or  some  other  hard  substance,  and  his  skull  thereby  fractured 
in  several  places,  he,  the  said  Enoch  S.  Brown  was  then  and 
there  instantly  killed. 

Y.  The  plaintiff  further  states,  that  said  Enoch  S.  Brown, 
so  killed,  died  intestate,  and  that  on  the  11th  day  of  Decem- 
ber, 1851,  letters  of  administration  on  his  estate,  bearing  date 
on  the  day  and  year  last  aforesaid,  were  duly  issued  and 
granted  to  Mary  C.  Brown,  the  plaintiff  herein,  the  widow  of 
the  said  intestate,  by  the  Surrogate  of  the  county  of  Kings, 
whereby  she  was  duly  appointed  administratrix  as  aforesaid, 
and  that  thereupon  she  duly  qualified  and  entered  upon  the 
duties  of  her  said  office,  (a) 

YI.  That  this  plaintiff  is  the  widow  of  the  deceased,  and 
that  she  was  dependent  upon  him  for  subsistence,  and  sus- 
tained pecuniary  injury  by  his  death,  to  her  damage 
dollars,  (b) 

Wherefore,  &c. 

This  is,  with  some  modification,  the  complaint  in  Brown  v. 
Harmon,  21  Bark,  508. 

(a)  For  authorities,  see  Form  No.  Legislature  of  the  State  of  New  York, 

27,  ante,  48.  entitled,  '  An  Act  requiring  compen- 

'       (5)  See  note  (lo),  supra.    Upon  the  sation  for  causing  death  by  wrongful 

trial    in  this    case    the    defendants  act,  negligence,  or  default,'  and  the 

moved  for  a  dismissal  of  the  com-  act  amending  the   same,  to  the  sum 

plaint  because,  among  other  reasons,  of  $S,000,  for  which  she  prays  judg- 

"That  the  complaint  makes  no  allu-  ment  against  the  defendants;  or  to 

sion  to  the  right  of  the  plaintiff  to  have  concluded  the  complaint  not  at 

recover  under  the  statute.    That  in  common  law,  but  in  language  that 

order  to   entitle  her  to  recover,  it  would  refer  to  the  above-mentioned 

ought  to  have  concluded  that  as  such  acts  of  the  legislature,  and  show  that 

administratrix,   she   claims   to   have  under  and  by  virtue  of  these  acts  she 

sustained  damages  according  to  the  was  entitled  to  recover." 
form  (or  by  virtue)  of  the  act  of  the  The  motion  was  denied ;  and  judg- 
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V.    Foe  Penalty. 
1.   For  Violation  of  Act  of  the  Legislature. 
No.  249. 

SUPEEME    COUET,    CoUNTT   OF   KmGS. 

The  People  of  the  State  of  New  York, 

Plaintiffs, 

against 
Michael  Bennett,  Defendant. 


The  complaint  of  the  People  of  the  State  of  New  York, 
plaintiffs,  against  Michael  Bennett,  defendant,  states  : — 

I.  That,  as  they  are  informed  and  believe,  (c)  the  defend- 
ant, on  the  day  of  1857,  that  day  being  Sunday,  the 
first  day  of  the  week,'  at  the  city  of  Brooklyn  and  in  the  county 
of  Kings,  within  the  Metropolitan  Police  District  of  the  State 
of  New  York,  did  publicly  keep  intoxicating  liquors,  (d)  con- 
trary to  the  provisions  of  the  21st  section  of  the  act  of  the 
Legislature  of  the  State  of  New  York,  entitled  "  An  Act  to 
establish  a  Metropolitan  Police  District,  and  to  provide  for 
the  government  thereof,"  passed  April  15,  1857. 


ment  for  the  plaintiff  was  unani- 
mously affirmed  at  the  General  Term. 
Brown  v.  Harmon,  21  Barb.,  508. 

(c)  It  is  held  that  the  defendant 
cannot  object  that  the  plaintiff  has 
not  distinguished  in  the  complaint 
the  allegations  made  on  information 
and  belief.  The  New  York  Marbled 
Iron  Works  «.  Smith,  4  Duer,  362. 


To  the  same   effect  is  Kicketts  «. 
Green,  6  Ahboits'  Pr.  R. 

(d)  The  complaint  here  follows  the 
language  of  the  statute,  which  pro- 
hibits the  mere  publicly  keeping 
intoxicating  liquors.  To  follow  the 
words  of  the  act  is  sufficient.  Cole 
V.  Jessup,  10  Eow.  Pr.  P.,  515. 
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II.  That,  by  reason  thereof,  the  defendant  is  indebted  to 
the  plaintiffs  in  the  penalty  and  sum  of  fifty  dollars,  for  the 
benefit  of  the  Police  Contingent  Fund,  authorized  by  the  said 
act,  and  an  action  hath  accrued  to  the  plaintiffs  to  recover  the 
same,  (e) 

Wherefore  the  plaintiff's  demand  judgment  against  the 
defendant  for  the  said  sum  of  fifty  dollars,  and  the  costs  of 
this  action,  (f ) 

J.    G.    SCHUMAKEE, 

District  Attorney  of  the  County  of  Kings. 

This  is  the  form  of  complaint  employed  in  The  People  v. 
Bennett,  5  Ahhotts'  Pr.  B.,  384. 


(e)  The  statement  of  the  cause  of  affirmed  at  General  Term,  Mr.  Justice 

action  above  was  held,   at  Special  Strong    dissenting.      To    the    same 

Term,  to  be  sufficient,  in  The  People  effect  is  the  decision  of  Daly,  J.,  in 

V.  Bennett  (5  AbioiU'  Fr.  R.,  384),  The  People  »..MuUer,  K  Y.  Common 

on  the  ground  that  the  provisions  of  Pleas,  Special  Term,  December,  1857. 

the  Revised  Statutes  (2  Rev.  Stat.,  But  compare  Morehouse  v.  Crilley  (8 

483,   §  10)   authorizing    this    short  jSom.  Pr.  i?.,  431),  where  the  contrary 

form  of  averment  were  not  abrogated  view  was  taken, 

by  the  Code.      This   decision  was  (/)  See  note  (n),  ante,  18. 
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For  penalties. 

2.    For  Yiolation  of  Ordinance  of  Board  of  Supervisors. 
No.  250. 

SUPEEME    COTTET,    CoUNTY   OF    QuEENS. 


Silvanus  S.  Smith,  Supervisor  of  the 
Town  of  North  Hempstead,  in  the 
County  of  Queens, 

Plaintiff, 
against 

Joshua  Levin  us. 

Defendant. 


The  complaint  of  the  plaintiff  above-named,  as  Supervisor 
as  aforesaid,  shows  to  this  Court : — 

I.  That  on  or  about  the  thirty-first  day  of  December,  in 
the  year  one  thousand  eight  hundred  and  fifty-one,  the  Board 
of  Supervisors  of  the  county  of  Queens,  in  pursuance  of  the 
power  and  authority  in  them  vested  by  law,  passed  a  law 
entitled  "  An  Act  to  provide  for  shell-fish  and  trout  within  the 
waters  of  Queens  County,"  a  copy  of  which  is  hereto  annexed, 
and  to  which  the  plaintiff  asks  leave  to  refer. 

II.  And  the  plaintiff  further  shows,  on  his  information  and 
belief,  (g)  that  since  the  passage  of  said  law  and  amendment, 
(to  wit,  on  the  day  of  18  ),  (h)  the  said 
defendant  entered  the  waters  of  Cow  Bay,  in  the  said  town  of 
North  Hempstead,  in  the  county  of  Queens,  the  same  being 

(gr)  See  note  (c),  supra.  of  a  violation  might  not  be  made 
(7i)  The  words  inserted  in  paren-  more  definite  and  certain  upon  mo- 
thesis  are  not  in  the  original  com-  tion,  query  ?    See  Brown  v.  Harmon, 
plaint  in  Smith  v.  Levinus.    Whether  21  Ban-l.,  508. 
a  complaint  omitting  to  State  the  date 
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For  penalty  for  violation  of  ordinance. 


the  public  waters  in  said  county  of  Queens,  and  then  and  there 
took  oysters  from  the  waters  in  said  Cow  Bay  by  means  of  the 
process  called  or  known  as  dredging,  and  did  also  throw  or 
cast  an  instrument  called  or  known  as  a  dredge  in  said  waters, 
contrary  to  the  provisions  of  the  third  section  of  the  said  law 
above-mentioned,  whereby  an  action  hath  accrued  to  the  said 
plaintiif,  as  such  Supervisor  as  aforesaid,  to  demand  and  have 
of  the  said  defendant  the  sum  of  one  hundred  dollars,  being 
the  penalty  imposed  by  the  third  section  of  said  law. 

Wherefore  the  plaintiff  demands  judgment  against  the  said 
defendant  for  the  sum  of  one  hundred  dollars,  besides  the  costs 
of  this  suit. 

H.  W.  Eastman, 

Attorney  for  Plaintiff'. 

This  is  the  complaint  in  Smith  v.  Levinus,  sustained  on 
demurrer,  by  the  Court  of  Appeals,  4  Seld.,  472.  (i) 

(i)  In  Uould  1).  Glass,  19  Barb.,      plaint  must  contain  an  averment  that 
179,  it  had  been  held  that  the  com-      the  plaintiff  is  such  ofiBcer. 
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To  i-estrain  infringement  of  signs  and  trade  marks. 


SECTION    XX. 


2. 
3. 


Complaints  in  Actions  for  Injunctions.  ( j) 

To  restrain   infringement  of   plaintiff's  trade  mark, — witli 

claim  for  damages. 
To  restrain  the  erection  of  a  nuisance. 
By  a  tax  payer, — to  restrain  municipal  corporation  from 

illegal  act. 


1.  To  Restrain  the  Infringement  of  Plaintiff'' s  Trade  marTc^j^ 
— with  Claim  for  Darnages. 

No.  251. 

I.  That  the  plaintiff  is,  and  for  a  long  period  previous  to 
the  committing  of  the  grievances  hereinafter  mentioned,  had 
been,  the  manufacturer  of  an  article  [describe  commodity] 
known  as  ,  which  he  has  for  a  long  time,  to  wit,  for 

the  space  of  years  last  past,  offered  for  sale  and  sold, 


(j)  As  to  pleading  in  actions  to 
restrain  proceedings  at  law,  see  Gard- 
ner V.  Oliver  Lee's  Bank,  11  Barb., 
588 ;  Teller  b.  Van  Deusen,  3  Paige, 
83;  Oook  v.  Dickerson,  2  Sandf., 
691 ;  Christie  v.  Bogardus,  1  Barl., 
Ch.,  167. 

As  to  cases  in  which  such  an  in- 
junction may  be  granted  under  the 
Code,  see  Watt  v.  Rogers,  2  Allotti 
Pr.  B.,  261 ;  Chappel  v.  Potter,  11 
How.  Pr.  B.,  365 ;  Valloton  v.  Seig- 
nette,  2  AUotts'  Pr.  B.,  121 ;  Hutch- 
inson «.  The  New  York  Central  Mills, 
3  Ji  ,  394;  Field  u.  Holbrook,  8  /&., 
377 ;  Bennet®.  LeRoy,  5  J5.,  55  ;  The 
Mayor,  &e.,  of  New  York  v.  Conover, 
5  Ji.,  171  and  252  ;  Foot  v.  Sprague, 
12  Eow.  Pr.  B.,  355. 
25 


(i)  In  Christy  v.  Murphy  (12  JIow. 
Pr.  B.,  77)  an  injunction  was  granted 
at  the  suit  of  the  founder  of  "  Chris- 
ty's Minstrels,''  a  public  entertain- 
ment, restraining  a  rival  establishment 
from  the  use  of  the  same  name.  And 
the  case  was  put  upon  the  same  prin- 
ciples which  govern  the  granting  of 
injunction  to  restrain  infringement 
of  trade  marks. 

In  an  action  by  the  proprietor  of 
"The  Irving  House,"  the  defendant 
was  enjoined  from  calling  his  inn,  in 
the  same  city,  "  The  Irving  Hotel." 
Howard  v.  Henriques,  3  Sandf.,  725» 
In  Knott  v.  Morgan  (2  Keen,  218) 
the  defendant  was  restrained  from 
running  an  omnibus  having  upon  it 
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Infringement  of  signs  and  trade  marks. 


[in  packages,  describing  them^if  the  defendants  are  similar], 
labeled  with  hi8  own  proper  device  and  trade  mark,  adopted 
by  this  plaintiff  for  that  purpose  in  the  year  184  ,  of  which 
the  following  is  a  copy  \or,  specimen :  Copy  or  specimen  of 
label,  or,  in  a  similar  mammer,  state  other  t/rade  mark.] 

II.  That  by  reason  of  the  long  experience  and  great  care 
of  this  plaintiff  in  his  said  business,  and  the  good  quality  of 
said  [commodil/y],  the  same  has  become  widely  known  in  the 
community  as  a  valuable  and  useful  article  and  acquired  a  high 
reputation  as  such,  and  has  commanded  and  still  commands 
an  extensive  sale  at  [and  elsewhere],  which  is  and  has 
been  a  source  of  great  profit  to  this  plaintiff. 

III.  That  it  is  known  as  such  article  to  the  public  and  to 
the  buyers  and  consumers  thereof  by  the  said  name  of 

and  by  this  plaintiff's  own  proper  device  and  trade  mark 
aforesaid. 

IV.  That  notwithstanding  the  long  and  quiet  use  and  en- 
joyment by  this  plaintiff  of  said  name  and  trade  mark,  the 
defendant,  well  knowing  the  premises,  but  willfully  disregard- 
ing the  rights  of  this  plaintiff  therein,  thereafter,  and  in 
the  year  185  ,  wrongfully  [and  fraudulently]  prepared  and 
offered  for  sale,  and  now  does  offer  for  sale  and  sell,  at  , 
and  elsewhere,  an  article  (1)  in  imitation  of  the  plaintiff's 


such  names,  devices,  &c.,  as  to  form  removal,  or  to  allow  reasonable  time 

a  colorable  imitation  of  the  omni-  therefor.  _  Peterson  v.  Humphrey,  4 

busses  of  the  plaintiff  Abbotts'  Pr.  i?.,  394. 

So  also  an  injunction  will  lie,  at  the  The    dissimilarity    between    the 

suit  of  one,  against  another,  his  for-  names  of  "The  National  Advocate" 

mer  copartner,  restraining  the  con-  and  "  The  New  York  National  Advo- 

tinuance  of  the  use  of  the  signs  con-  cate  "  was  held  to  be  such  that  an 

taining  the  old  firm  name  without  injunction  against  the  latter  could  not 

suflScient  alterations  or  additions  to  be  maintained.     Snowden  v.  Noah, 

give  distinct  notice  of  a  change  in  RopJc ,   347.      So  of   that   between 

the  firm.     And  the  absolute  refusal  "  The  New  Era "  and  "  The  Demo- 

of  the  defendant,  before  suit  brought,  cratio  Republican  New  Era."    Bell «. 

to  remove  such  signs,  exonerates  the  Locke,  8  Paige,  75. 

plaintiff  from  any  obligation  to  offer  (Z)  The  action  may  be  maintained 

to  contribute  to  the  expense  of  the  against  the  vendor  of  the  simulated 
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Fraud  not  necessary  to  be  shown. 


Imitation  must  be  deceptive. 


article,  which  [with  intent  to  deceive  and  defraud  the  public 
and  the  buyers  and  consumers  thereof  (m)]  he  has  caused  to 
be  put  up  in  similar  packages  and  labeled  with  a  precisely 
[or,  nearly]  similar  label,  of  which  false  label  the  following  is 
a  copy  [or,  specimen :  Copy  or  specimen  of  the  false  label]. 

V.  That  such  imitation  is  calculated  to  deceive  the  pur- 
chasers and  consumers  of  plaintiff's  said  article  (n),  and  actually 
has  and  still  does  mislead  many  of  them  to  buy  the  article  sold 
by  the  defendant,  in  the  belief  that  it  is  the  article  manufac- 
tured by  this  plaintiff,  greatly  to  the  diminution  of  the  said 
business  and  profits  of  this  plaintiff. 

VI.  That  the  article  so  put  up  and  sold  by  the  defendant 
in  imitation  of  the  plaintiff's  article  is  of  a  greatly  inferior 
quality  [state  in  what  respects']  ;  and  that  by  reason  of  the 
premises  the  general  esteem  and  reputation  of  the  said  article 
manufactured  by  the  plaintiff  has  been  injured,  greatly  to  the 
diminution  of  the  said  business  and  profits  of  the  plaintiff,  (o) 


article  though  he  sells  it  as  an  imita- 
tion. Coats  V.  Holbrook,  2  Sand/. 
Oh.,  586. 

(m)  Fraud  in  the  defendant  is  not 
necessary  to  be  shown  in  order  to 
maintain  the  action.  Millington  v. 
Fox,  3  Mylne  &  C,  338.  To  render 
a  person  liable  for  misrepresentations 
as  to  the  credit  of  another,  by  the 
use  of  false  signs  or  trade  marks,  it 
must  be  shown  that  the  sign  or  mark 
was  false  in  fact,  so  known  to  the 
party  using  it,  used  with  the  inten- 
tion to  deceive,  and  of  a  character 
calculated  to  mislead  a  person  using 
ordinary  caution.  But  to  sustain  an 
injunction  it  is  sufficient  to  show  the 
fact  of  falsity,  and  that  the  effect  will 
necessarily  be  to  deceive.  Peterson 
V.  Humphrey,  4  Allotts'  Pr.  R,  894. 

But  the  plaintiff  himself  must  be 
free  from  fraud  in  the  business  which 


he  seeks  to  protect.  Piddington  v. 
How,  8  Sim.,  477 ;  Perry  «.  Truefit, 
6  Beav.,  66 ;  Motley  v.  Downman,  3 
Mylne  <fc  C,  1 ;  Fetridge  v.  Wells,  4 
Abbotts'  Pr.  R,  144;  Samuel  v.  Ber- 
ger,  4:  Tb.,  88;  Partridge  v.  Menck, 
Sow.  App.  Cos.,  547;  but  compare 
Fetridge  v.  Merchant,  4  Abbotts'  Pr. 
R,  156. 

(k)  It  is  not  sufficient  to  show  that 
persons  unable  to  read  might  be  de- 
ceived by  the  resemblance  of  the 
labels,  but  it  must  be  shown  that 
purchasers  in  general,  paying  that 
attention  which  persons  usually  do  in 
buying  the  article  in  question,  would 
probably  be  deceived.  Partridge  v. 
Menck,  2  Barb.  Ch.,  101 ;  affirming 
S.  C,  2  Sand/.  Ch.,  622;  Crashaw  v. 
Thompson,  4  Mann.  &  G.,  385. 

(o)  This  averment  is  not  essential 
to  the  cause  of  action,  but  may  be 
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For  infringement  of  trade  mark.  To  restrain  nuisance. 

YII.  Ttiat  although  before  the  commencement  of  this 
action  the  plaintiff  repeatedly  rec[uested  the  defendant  to 
desist  from  his  infringement  of  the  plaintiff's  trade  mark  as 
aforesaid,  and  to  pay  to  the  plaintiff  what,  upon  a  just  account- 
ing, there  would  be  due  to  this  plaintiff  therefor,  yet  the  de-  ■ 
fendant  refuses  'so  to  do. 

YIII.  That  by  reason  of  the  premises  this  plaintiff  has 
been  injured,  to  his  damage  dollars. 

Wherefore  the  plaintiff  _  demands  judgment  against  the 
defendant, — 

1.  That  the  defendant  and  his  servants  and  agents  be  for- 
ever restrained  (p)  from  preparing,  putting  up,  selling,  or 
offering  for  sale  said  imitation  of  the  plaintiff's  article,  or  any 
article  bearing  the  name  of  ,  or  any  imitation  of  said 
name,  or  bearing  said  false  trade  mark  or  any  imitation  of  the 
label  or  trade  mark  of  the  plaintiff. 

2.  That  the  defendant  account  for  and  pay  over  to  this 
plaintiff  all  the  profits  realized  by  him  upon  sales  of  said 
[commodity],  sold  by  him  with  any  imitation  of  plaintiff's 
trade  mark. 

3.  For  dollars  damages. 
Together  with,  &c. 


3.  To  restrain  the  erection  of  a  nuisance,  (q) 

No.  252. 

I.  That  this  plaintiff  is  the  lessee  for  yeai-s  from  the 

day  of  185  ,  of  the  lots  of  land  situate  in  the  city  of 

New  York,  and  bounded,  taken  together,  as  follows  :  [desarvp- 


inserted    when    appropriate   to  the  Manuf.  Oo.  v.  Garner,  2  Abbotts^  Pr. 

case,  as  stating  a  fact  which  entitles  B.,  318.     As  to  the  prayer  for  gen- 

the  plaintiff  to  further  damages.  eral  relief,  see  note  («),  post,  414. 

{p)    The    preliminary    injunction  (y)    The  complaint  here  given  is 

will  not  be  granted  unless  the  plain-  substantially  that  employed    in  an 

tiffs  legal  right  and  the  defendant's  actual    case, — that    of    Oonstantine 

violation  are  clear.    The  Merrimack  against  the  Knickerbocker  Ice  Com- 


ACTIONS    FOR    INJUNCTIONS.  389 

Title  of  plaintiff.  Parties  defendant. 

tion  of  premises  hy  metes  and  bounds']  and  that  lie  is  now  in 
the  use  and  occupation  of  all  the  said  lots  of  land  for  the  de- 
posit and  storage  of  mahogany  and  other  valuable  foreign 
woods,  and  has  been  so  in  the  use  and  occupation  thereof  for 
years  last  past. 
n.  That  the  said  foreign  woods  are  brought  to  the  city  of 
New  York  by  water,  and  landed  at  the  bulkheads  and  piers  in 
front  of  said  lots,  whence  they  are  easily  carted  or  drawn  to 
said  lots,  and  are  there  sold  for  consumption  or  use  in  this 
city,  except  that  one  third  of  it,  or  thereabouts,  is  reshipped 
by  water  from  the  bulkheads  or  piers  aforesaid. 

III.  That  the  business  of  this  plaintiff  requires  that  the 
said  piers  and  bulkheads  and  the  adjacent  basins  should  be 
kept  free  from  obstructions ;  that  the  said  basins,  piers,  and 
bulkheads,  are  in  great  demand  for  shipping,  for  the  lading 
and  unlading  of  cargoes,  and  are  constantly  needed  and  used 
for  that  purpose. 

IV.  That  until  now  the  said  basins,  piers,  and  bulkheads, 
have  been  kept  free  from  obstruction,  and  open  to  the  en- 
trance and  departure  of  vessels  of  every  description. 

V.  That  the  defendants  (r)  being  an  incorporated  company. 


pany.     We   do  not  know  that  any  for  the  removal  of  a  nuisance,    see 

decision  has  been  made  upon   the  Form  No.  218,  ante,  326. 

case.     The    complaint    is    good    in  (r)  In  the  actual  case  from  which 

form ;  but  as  to  whether  an  injunc-  this  complaint  is  adapted,  the  presi- 

tion  will  lie  upon  the  merits  of  the  dent  of  the  corporation   was  mivr- 

case  presented,  .compare  N.  Y.  Print-  idually  made   a  defendant,  together 

ing  &  Dyeing  Establishment  v.  Fitch,  with  the  corporation.     Wherever  the 

1  Paige,  97,     An  injunction  will  be  plaintiff    can     identify    agents     by 

granted  to  prevent  and  restrain  a  nuis-  whose  instrumentality  the  principal 

ance,  at  the  instance    of  any  private  defendant  is  intending  to  carry  out 

individual  who  sustains  a  special  in-  the  design  sought  to  be  restrained,  it 

jury  from  it.     Penniman  v.  The  New  is  advantageous  to  join  such  agents 

YorkBalance  Co.,  18  iTow.Pr.i?.,  40.  individually.       As   a    general    rule, 

For  a  complaint  seeking  judgment  however,  it  is  improper  in  an  action 
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For  injunction  to  restrain  erection  of  a  nuisance. 


under  the  laws  of  this  State,  and  engaged  in  the  sale  of  ice  in 
this  city,  have,  within  a  few;  days  past,  brought  a  large  barge 
loaded  with  ice,  into  the  said  basin  next  north  of  street, 

where  the  said  barge  now  lies  fastened  to  a  vessel  lying  at  the 
said  bulkhead  and  .discharging  mahogany  for  this  plaintiff. 

VI.  That  there  is  oiie  brig  now  lying  at  the  said  bulkhead 
of  the  said  basin,  discharging  mahogany  for  this  plaintiff,  and 
will  complete  her  discharge  in  two  or  three  days ;  and  that  the 
said  defendants,  by  their  president  and  agent,  M.  N.,  (s)  avow 
their  plan  and  intention  to  be  to  move  their  barge  alongside 
of  the  said  bulkhead  as  soon  as  the  said  brig  moves  away,  then 
to  erect  a  platform  on  the  bulkhead  for  the  easier  discharge  of 
the  ice,  and  a  platform  scale  in  said  street,  near  the 
corner  of  street,  to  keep  the  said  barge  and  platform 
permanently  in  that  position,  bringing  vessels  loaded  with  ice 
to  the  said  barge,  discharging  their  cargoes  into  the  said  barge, 
selling  the  ice  from  the  barge,  and  discharging  it  upon  the 
platform  so  to  be  erected  ;  and  their  said  president  is  present, 
directing  the  movements  of  the  said  barge. 

VII.  That,  as  this  plaintiff  believes,  the  defendants  will  put 
their  said  threat  into  execution,  and  if  they  do  so  the  said 
barge  and  platform  will  be  private  nuisances  (t)  specially  inju- 


brought  to  restrain  proceedings  at  tion  cannot  be  granted  to  prevent  a 
law,  to  enjoin  the  counsel  employed  consequential  injury  necessarily  re- 
in those  proceedings  ;  unless  some-  suiting  from  the  lawful  exercise  of  a 
thing  more  is  alleged  against  him  right  granted  by  the  sovereign  power 
than  the  prosecution  of  bis  client's  of  the  state,  or  authorized  by  com- 
rights.  The  Mayor,  &c.,  of  New  petent  municipal  authority.  Wil- 
York  V.  Oonover,  5  Abbotts^  Pr.  R.,  liams  n.  The  New  York  Central  Rail- 
252.  road  Company,  18  Barb.,  222. 

(«)  An  injunction  will  issue  to  re-  it)  An  injunction  should  not  be 

strain  the  state  or  a  municipal  cor-  issued  unless  the  thing  sought  to  be 

poration  from  maintaining  a  nuis-  prohibited  is,   in   itself,  a  nuisance, 

ance  on  their  lands.     Phoenix  v.  The  If  the  thing  to  be  enjoined  is  not  in 

Commissioners  of  Emigration,  1  Ab-  itself  noxious,  and  the  risk  of  the  an- 

botts^  Pr.  P.,   466.     But  an  injunc-  ticipated  injury  is  not  imminent,  the 
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Demand  for  judgment  restraining  nuisance. 

rious  to  this  plaintiff,  and  will  greatly  delay  and  obstruct  him 
in  the  use  of  the  said  basin,  piers,  and  bulkheads,  (u)  and  inju- 
riously affect  his  business,  and  diminish  his  profits.  (?) 

Wherefore  this  plaintiff  demands  judgment  tbat  the  defend- 
ants be  forever  restrained  from  bringing  their  barge  to  the  said 
bulkhead  for  the  purpose  aforesaid,  and  from  allowing  it  to 
remain  at  the  said  bulkhead  longer  than  is  necessary  for  the 
discharge  of  her  present  cargo,  and  from  erecting  upon  any  of 
the  said  bulkheads,  piers,  or  wharves,  any  platform  or  other 
work,  from  erecting  any  platform  scale  in  street,  near 

street,  and  from  doing  any  other  thing  to  obstruct 
or  interfere  with  the  free  and  uninterrupted  use  of  the  basins, 
piers,  bulkheads,  and  wharves,  in  front  of,  or  adjacent  to  the 
plaintiff's  said  lots,  or  either  of  them  ;  and  if  any  obstruction 
shall  at  any  time  be  erected  by  the  defendants,  that  they  be 
ordered  to  discontinue  and  abate  the  same. 


court  may  refuse  to  interfere  until  and  no  objection  is  made  upon  the 

the  matter  has  been   tried  at  law.  trial  to  the  introduction  of  evidence 

Phcenix    v.   The    Commissioners  of  tending  to  show  such  injury,  the  ob- 

Emigration,  1  Abbotts'  Pr.  j5.,  466.  jection  will  be  considered  as  waived. 

(«)   Where  plaintiff  seeks  an  in-  Wetmore  v.  Story,  3  Abbotts^  Pr.  P., 

junction  to  restrain  an  erection  in  a  262. 

public  street,  on  the  ground  of  a  spe-  («)  A  stronger  case  must  be  made 
cial  injury  to  him  by  preventing  ac-  out  where  the  ground  of  the  injunc- 
cess  to  his  adjoining  lot,  he  should  tion  is  an  anticipated  depreciation  in 
specify  this  grievance  in  his  com-  the  value  of  the  neighboring  prop- 
plaint  ;  a  general  charge  that  the  erty,  than  where  it  is  injury  to  the 
work  will  be  specially  injurious  to  health  of  the  neighborhood.  Phoenix 
him,  is  not  sufiBcient.  But  if  no  mo-  ■».  The  Commissioners  of  Emigration, 
tion  is  made  to  require  plaintiff  to  1  Abbotts'  Pr.  P.,  466.  As  to  gen- 
reform  his  complaint  in  that  respect,  eral  prayer,  see  note  («),  infra. 
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3.  By  a  Tax-^ayer, — to  restrain  Municvpal  Corporation  from 
Illegal  Act.  (W) 

No.  253. 

SUPEEIOE    OOUET   OF   THE    OiTT   OF   NeW  YoEK. 


The  People  of  the  State  of  New  York, 
by  the  Attorney  General  of  said 
State,  (x)  upon  the  relation  of 
Thomas  E.  Davis  and  Oourtlandt 
Palmer,  (y)  PlaintiflP, 


against 


The  Mayor,  Aldermen,  and  Common- 
alty of  the  city  of  New  York,  (z) 
Defendants. 


The  complaint  of  the  plaintiffs,  which  is  filed  as  well  on 
their  own  behalf  as  on  behalf  of  all  others,  corporators  or  tax- 
payers of  the  city  of  the  city  of  New  York,  who  may  be  simi- 


(w)  As  to  the  cases  in  which  a  mu- 
nicipal corporatioti  may  be  enjoined 
at  the  suit  of  one  of  its  corporators 
and  tax-payers,  see  Wood  ®.  Dra- 
per, 4  Abbotts''  Pr.  E.,  322,  and  cases 
there  cited;  Shepard  i;.  Wood,  13 
How.  Pr.  i?.,  47,  and  cases  there 
cited ;  Roosevelt  v.  Varnum,  12  lb., 
469  ;  Smith  v.  The  New  York  Gas 
Light  Company,  12  lb.,  187;  Arken- 
burgh  v.  Wood,  23  Barb.,  360.  An 
injunction  to  restrain  the  collection 
of  a  tax  illegally  imposed,  will  not  be 
granted.    Wilson  «.  The  Mayor,  &c., 


1  Abbotts'  Pr.  R.,  4 ;  The  Chemical 
Bank  «.  The  Mayor,  &c.,  1  lb.,  79 ; 
The  New  York  Life  Ins.  Co.  v.  The 
Board  of  Supervisors,  &c.,  1  lb.,  260. 

An  injunction  will  not  lie  at  the 
suit  of  a  freeholder  and  tax-payer  of 
a  municipal  corporation  to  enjoin  a 
person  about  to  act  as  alderman  and 
to  vote  upon  questions  affecting  the 
property  of  plaintiff,  although  he  is 
without  any  lawful  authority  so  to 
do.  Lewis  v.  Oliver,  4  Abbotts'  Pr. 
R,  121. 

The  fact  that  a  contractor  employed 
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Parties  to  action  by  corporator  and  tax  payer. 


larly  interested  in  tlie  matters  herein  stated,  (a)  shows  to  the 
court : 


by  a  municipal  corporation  to  make 
improvements — e.  g.  to  pave  a  street 
— is  proceeding  in  violation  of  his 
contract,  does  not  entitle  an  owner  of 
real  estate,  affected  by  the  improve- 
ment, to  an  injunction  to  restrain  the 
contractor  from  proceeding  unless  in 
accordance  with  the  contract.  Mc- 
Cafferty  v.  McCabe,  4  Tb.,  57.  In 
what  cases  the  corporate  authority 
itself,  not  individual  tax-payers,  is 
the  proper  party  to  represent  the 
interests  of  the  city, — Smith  n.  The 
Metropolitan  Gas  Light  Company,  12 
Eow.  Pr.  R,  18T. 

(s)  The  attorney  general, — i.  e. 
The  People  of  the  State  by  the  Attor- 
ney General — is  a  necessary  party  to 
a  suit  which  seeks  relief  against  an 
act  of  a  municipal  corporation  which 
works  a  public  injury  to  the  whole 
community  over  which  the  corporate 
jurisdiction  extends.  Davis  v.  The 
Mayor,  &c.,.  of  the  City  of  New  York, 
2  Ihier,  663. 

Suits  for  the  redress  or  "preven- 
tion of  public  wrongs  can  be  brought 
only  in  the  name  of  the  people ;  and 
when  individuals  sue,  as  such,  they 
must  show  that  their  private  rights 
are  concerned.  Wrongs  sustained 
by  stockholders  in  corporation, — 
whether  the  corporation  be  private  or 
municipal, — by  the  mismanagement 
of  the  corporate  property  by  their 
officers,  are  private  wrongs.  Wetmore 
V.  Story,  3  AbiotW  Pr.  R,  262.  And 
compare  Getty  v.  The  Hudson  River 
Railroad  Company,  21  Barb.,  617. 
As  to  the  propriety  of  allowing  an 


amendment  making  the  attorney  gen- 
eral a  party  plaintiff,  see  The  State 
V.  The  Mayor,  &c.,  of  New  York,  3 
Buer,  119. 

(y)  As  to  when  the  individuals 
should  be  joined  as  parties  plaintiff, 
see  The  People  ex  rel.  Crane  v.  Ry- 
'der,  3  Kern.,  483  ;  The  Attorney 
General  v.  The  Mayor  of  Dublin,  1 
BligTi,  N.  R.  ;  The  State  v.  Mayor, 
&c.,  of  New  York,  3  Buer,  119. 

(e)  It  seems  that  the  corporation 
of  a  city  should  always  be  made  a 
party  to  an  action  the  object  of 
which  is,  to  control  the  agents  of  the 
corporation  in  the  disposal  of  moneys 
solely  under  the  control  of  the  cor- 
poration. Fitzpatrick  e.  Flagg,  5 
Abbotts'  Pr.  R,  213. 

Where  the  plaintiff  filed  a  bill 
against  a  company,  and  also  against 
some  of  the  directors  of  the  company, 
praying  relief  against  the  company, 
and  if  he  should  be  held  not  to  be  en- 
titled to  relief  against  the  company, 
then  praying  relief  against  the  direct- 
ors,— Held,  that  the  bill  was  demur- 
rible,  as  it  only  prayed  relief  contin- 
gently against  the  latter.  Seddon  v. 
Oonnell,  10  mm.,  79 ;  S.  C,  9  Z.  J., 
(N.  S.)  Ch.  341. 

(a)  A  tax-payer  or  corporator  in  a 
municipal  corporation,  who  sues  as 
such  for  an  injunction  against  the 
corporation,  must  aver  in  his  com- 
plaint that  he  sues  in  his  own  behalf, 
and  also  in  behalf  of  all  others  simi- 
larly interested.  Wood  v.  Draper,  4 
Abbotts'  Pr.  R,  322. 


S94:  COMPLAINTS. 


By  tax  payer  and  corporator. 


I.  That  the  plaintiffs,  Thomas  E.  Davis  and  Courtlandt 
Palmer,  are  citizens  of  the  State  of  New  York,  and  residents 
and  inhabitants  of  the  city  of  New  Tork,  and  have  been  such 
residents  and  inhabitants  for  several  years  last  past,  and  are 
two  of  the  corporators  of  said  city. 

II.  That  they  are  severally  owners  of  very  considerable 
real  estate  situated  on  the  street  in  said  city  known  as  Broad- 
way, and  are  also  severally  owners  of  considerable  personal 
estate  in  said  city,  subject  and  liable  to  taxation ;  and  have 
been  such  owners  of  real  estate  for  many  years  past,  and  have 
been  severally  annually  taxed  and  assessed  upon  the  same, 
and  have  severally  paid  such  taxes  and  assessments  annually, 
to  an  amount  exceeding  two  hundred  and  fifty  dollars,  levied 
towards  and  for  the  public  expense  of  governing  the  said  city 
and  the  inhabitants  thereof. 

III.  The  plaintiffs  further  show,  upon  information  and  be- 
lief, (b)  that  the  taxes  levied  and  assessed  by  the  defendants 
upon  the  real  and  personal  property  of  the  citizens  and  tax- 
payers of  said  city  for  several  years  past,  are  as  follows : — 
[Tabular  statement  of  the  aggregate  anwunts  of  taxes  for  seven 
years ^ast.'\  And  the  amount  estimated  as  required  for  the 
coming  year,  amounts  to  the  enormous  sum  of  $3,972,195  00. 

lY.  That  by  reason  of  the  corrupt  and  illegal  acts  of  said 
defendants  in  squandering  the  public  moneys,  in  farming  out 
and  disposing  of,  in  almost  every  imaginable  way,  the  public 
property,  contracts,  rights,  privileges,  and  franchises,  in  the 
manner  hereinafter  stated,  and  in  various  other  ways,  the  taxes 
of  said  city  are  annually  increasing  to  an  alarming  degree.  The 
effect  has  already  been  to  induce  large  numbers  of  persons 
doing  and  transacting  business  in  said  city,  to  remove  out  of 


(5)  See  Form  No.   249,  note  (c),  prove  them  must  be  presented  on  the 

ante,  381.     All  the  facts  necessary  to  application.       Crocker  i.  Baker,   3 

entitle  plaintiff  to  an  injunction,  must  Abbotts'  Pr.  £.,  182  ;  Rateau  v.  Ber- 

be  sworn  to  positively  ;  or,  if  any  are  nard,  12  How.  Pr.  B.,  464;  and  see 

stated  on  information  and  belief  in  Woodruff «.  Fisher,  17  Barb.,  224. 
the  complaint,  positive  affidavits  to 
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the  limits  thereof,  to  avoid  the  onerous  and  increasing  taxes 
annually  imposed  upon  the  property  owners  of  said  city. 

Y.  That  the  said  city  of  New  York  is  an  ancient  and  char- 
tered city,  and  the  citizens  and  inhabitants  thereof  are  a  body 
politic  and  corporate,  under  the  name  of  The  Mayor,  Alder- 
men, and  Commonalty  of  the  city  of  New  York. 

YI.  That  all  the  lands,  tenements,  hereditaments,  jurisdic- 
tions, liberties,  immunities,  franchises,  rights,  and  privileges, 
held,  exercised,  and  enjoyed  by  the  said  corporation  of  the  said 
city  were  given,  granted,  and  acquired  by  them  under  the 
said  name  of  The  Mayor,  Aldermen,  and  Commonalty  of  the 
city  of  New  York. 

YII.  That  the  said  body  politic  and  corporate  has  perpet- 
ual succession,  and  is  able  in  law  to  sue  and  be  sued,  implead 
and  be  impleaded,  answer  and  be  answered  unto,  defend  and 
be  defended,  in  all  or  any  of  the  courts  of  this  State,  having 
jurisdiction  over  corporations ;  in  all  and  all  manner  of  ac- 
tions, suits,  complaints,  pleas,  causes  and  matters,  and  demands 
whatsoever,  of  what  kind  or  nature  soever,  in  as  full  and  ample 
manner  and  form  as  other  people  of  the  State. 

Yin.  That  all  the  powers  of  the  said  corporation  are  held 
by  them  upon  the  trust  that  they  shall  be  used  and  exercised 
for  the  benefit  of  the  citizens  and  inhabitants  of  said  city,  with- 
out any  fraud,  corruption,  evil  practice,  or  deceit. 

IX.  [Statement  of  the  substance  of  certain  provisions  of  the 
charter  which  the  threatened  acts  of  the  defendant  would  vio- 
late.] 

X.  And  the  plaintiifs  further  show,  that,  under  the  laws  of 
this  State,  the  said  corporation  are  Commissioners  of  High- 
ways, and,  as  such,  have  the  power  of  making  repairs  upon 
said  streets,  and  to  make  them  useful  and  convenient  for  all 
the  inhabitants  of  said  city,  and  travelers  and  sojourners 
therein. 

XI.  That  said  corporation  have  not,  either  in  or  by  their 
charter,  or  by  the  laws  of  this  State  or  otherwise,  any  power 
whatsoever  to  give  or  grant  to  any  person  or  persons  whomso- 
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ever,  any  particular  or  exclusive  privilege  to  use  any  street  or 
streets,  or  any  part  of  any  street  or  streets  in  said  city ;  and  to 
erect  or  put  any  building,  work,  or  structure,  or  any  obstruc- 
tion whatsoever  in  the  said  streets  or  any  of  them,  or  to  do  any 
other  act  which  might,  in  any  manner,  interfere  with  the  free 
and  common  use  thereof  by  any  of  the  inhabitants  of  or  trav- 
elers in  said  city,  or  which  might  become  a  nuisance. 

XII.  The  plaintiffs  further  show,  that  on  the  16th  day  of 
July,  1852,  a  petition,  of  which  a  copy  is  annexed  hereto, 
marked  A,  and  forming  part  of  this  complaint,  was  presented 
to  said  Common  Council,  through  their  said  Board  of  Alder- 
men, for  an  ordinance  authorizing  the  petitioners  who  signed 
the  same,  to  establish  and  construct  a  railway  in  said  Broad- 
way. 

XIII.  That  afterwards  numerous  remonstrances  were  pre- 
sented to  said  Board  of  Aldermen,  by  the  principal  owners  of 
property  on  Broadway,  against  such  a  project. 

XIV.  The  plaintiffs  further  show,  that  said  Broadway  is 
the  principal  street  or  thoroughfare  in  said  city.  That  the 
greater  part  of  that  portion  of  said  street  which  lies  between 
the  Battery  at  the  south,  and  Union  Place  at  the  north,  a  dis- 
tance of  about  three  miles,  is  now  devoted  to  trading  and  com- 
mercial purposes ;  and  a  large  portion  of  the  trading  and 
commercial  business  of  the  said  city,  greater  than  that  of  any 
other  street,  is  now  transacted  in  said  street,  and  the  small 
portion  of  the  street  which  is  yet  used  for  dwellings,  is  rapidly 
changing  its  character,  and  stores,  shops,  and  other  buildings 
for  trading  and  commercial  purposes  are  rapidly  taking  the 
place  of  dwelling  houses. 

XY.  The  plaintiffs  further  say,  that  said  street  is  now  con- 
stantly thronged  with  all  kinds  and  descriptions  of  vehicles  and 
passengers.  That  the  portion  of  said  street  located  below  Canal 
street,  a  distance  of  about  a  mile  and  a  half  from  the  Battery, 
is  more  thronged  and  crowded  than  any  other  part  of  said 
street  or  said  city.  That  the  average  width  of  the  carriage-way 
in  said  Broadway  does  not  exceed  forty  feet  {omd further  state- 
ment of  the  actual  width  in  various  places]. 
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XVI.  The  plaintiffs  further  show,  that  for  the  purpose  of 
putting  said  carriage-way  in  the  most  perfect  order  and  condi- 
tion, and  to  facilitate  the  great  and  increasing  travel  thereon, 
which  is  at  this  time  far  beyond  that  of  any  other  street  in 
said  city,  the  said  corporation  have  very  recently  caused  about 
two  miles  and  a  half  thereof,  extending  (with  the  exception  of 
a  few  blocks)  from  the  Battery  to  Eighth  street,  to  be  paved 
with  a  very  durable  and  expensive  pavement,  known  as  the 
Euss  pavement,  consisting  of  square  blocks  of  granite,  care- 
fully laid  upon  a  concrete  bed  of  hydraulic  cement,  mixed 
with  gravel  and  sharp  stones. 

XVII.  That  said  corporation  have,  as  the  plaintiffs  are  in- 
formed and  believe,  expended  upon  said  pavement,  and  paid, 
or  are  bound  to  pay  therefor,  out  of  the  city  treasury,  upwards 
of  $500,000.  By  means  whereof  a  great  burden  has  been 
brought  upon  the  tax-payers  of  said  city,  including  the  plain- 
tiffs. 

XVIII.  The  plaintiffs  further  show,  that  before  any  final 
action  was  had  upon  said  petition,  and  while  the  same  was 
before  the  Common  Council  for  consideration,  various  other 
petitions  and  propositions  were  presented  to  them  by  men  of 
wealth,  character,  and  standing,  residents  of  said  city,  fully 
and  abundantly  able  to  fulfill  and  perform  their  engagements 
and  promises,  asking  for  the  privilege  and  authority  to  con- 
struct and  establish  such  a  railroad  in  said  Broadway,  and  run 
cars,  and  carry  passengers  upon  the  following  terms :  [State- 
ment of  the  various  offers  made,  and  the  income  that  each 
would  produce  to  the  relief  of  tax-payers.] 

XIX.  And  the  plaintiffs  further  show,  that  in  and  by  the 
charter  of  said  corporation  and  laws  of  this  State,  the  legisla- 
tive powers  of  said  defendants  are  vested  in  the  Boards  of 
Aldermen  and  Assistant  Aldermen  thereof,  and  monthly  ses- 
sions of  said  Boards  are  authorized  to  be  held,  commencing  on 
the  first  Monday  of  each  month,  and  to  continue  for  such 
period  as  in  their  opinion  the  public  business  may  require. 
But  neither  Board  is  authorized  to  adjourn  for  a  longer  period 
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than  three  days,  except  by  a  resolution  to  be  concurred  in  by 
the  other  body. 

XX.  The  plaintiffs  further  show,  that  the  last  November 
session  of  said  Boards  commenced  on  the  first  day  of  said 
month,  on  which  day  said  Board  of  Aldennen  met  and  ad- 
journed to  the  ith  then  instant.  On  said  4th  day  of  Novem- 
ber, said  Board  of  Aldermen  again  met,  and  adjourned  to  the 
8th  then  instant,  without  the  concurrence  of  said  Board  of 
Assistant  Aldermen,  by  resolution  or  otherwise,  whereby  and 
by  means  whereof,  as  the  plaintiffs  claim  and  insist,  the  session 
of  the  said  Board  of  Aldermen,  and  their  powers  as  a  legisla- 
tive body,  and  part  of  said  Common  Council,  for  and  during 
eaid  month  of  November,  ceased  and  determined  on  said  4:th 
day  of  November,  1852. 

XXI.  Notwithstanding  which,  said  Board  of  Aldermen 
afterwards,  and  on  the  19th  day  of  November,  1852,  met,  and 
under  the  color  of  being  assembled  as  a  Board  of  Aldermen  (c) 
and  co-ordinate  branch  of  said  corporation,  adopted  a  resolu- 
tion, of  which  a  copy  is  hereto  annexed,  marked  B,  and  which 
forms  a  part  of  this  complaint. 

XXII.  That  afterwards  said  resolution  was  transmitted  to 
said  Board  of  Assistant  Aldermen  for  their  concurrence.  That 
on  the  6th  day  of  December,  1852  (being  the  first  day  of  the 
session  for  that  month),  the  said  Board  of  Assistant  Aldermen 
did,  notwithstanding  the  remonstrances  and  petitions  aforesaid, 
adopt  said  resolution,  and  order  the  same  to  be  transmitted  to 
the  Mayor  of  said  city  for  his  approval. 

XXIII.  That  subsequently,  and  on  December  18th,  1852, 
said  Mayor  returned  said  resolution  to  said  Board  of  Alder- 


(c)  The  complaint  of  a  corporator  tion,  or  violation  of  law  on  the  part 

or  tax-payer,  suing  individually,  or  of  the  functionaries  intrusted  with 

on  behalf  of  himself  and  all  others,  to  the   corporate    powers    and    duties, 

restrain  an  injury  to,  or  a  misappli-  Arkenburgh u.  Wood,  23  Barb,  360; 

cation  of,  the  corporate  property  or  and  see  Leigh  v.  Westervelt,  2  Duer, 

franchises,  must  show  fraud,  corrup-  618. 
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men  without  his  approval,  and  accompanied  by  his  objections 
thereto.  A  copy  of  such  objections  are  hereunto  annexed, 
marked  0,  and  form  a  part  of  this  complaint. 

XXIY.  Tlie  plaintiffs  further  show,  upon  information  and 
belief,  that  the  several  and  respective  members  of  the  said 
Boards  who  voted  in  favor  of  said  resolution  and  grant,  being  a 
majority  of  the  members  elected  to  each  of  said  Boards,  have 
given  out,  threatened,  and  declared,  that  they  intend  to  adopt 
and  pass  said  resolution  notwithstanding  the  objections  of  said 
Mayor,  and  that  they  intend  to  keep  said  Boards  in  session 
during  the  month  of  December  for  that  purpose,  and  to  that 
end  have  met  and  adjourned  (frequently  for  want  of  a  quorum 
for  the  transaction  of  business)  from  time  to  time  in  anticipa- 
tion of  the  coming  in  of  said  Mayor's  objections,  and  with  the 
intent  of  protracting  their  session  for  the  purpose  of  passing 
and  adopting  said  resolution,  notwithstanding  their  compensa- 
tion for  service  in  their  respective  Boards  terminated  after  the 
first  eight  days  of  their  session,  and  which  have  long  since  ex- 
pired ;  and  these  plaintiffs  are  apprehensive  that  said  resolu- 
tion will  be  passed  as  aforesaid  as  soon  as  the  said  Boards  can 
by  law  act  on  the  same. 

XXV.  The  plaintiffs  further  show,  on  information  and  be- 
lief, that  the  grantees  or  persons  named  in  said  resolution,  have 
given  out  and  alleged  that  upon  said  resolution  being  adopted 
by  said  Boards,  they  intend  forthwith  to  accept  the  same  in 
writing  as  therein  provided,  and  will  thereupon  proceed  to 
break  up  the  pavement,  lay  down  the  said  railway,  and  estab- 
lish said  railroad  in  Broadway. 

XXYI.  The  plaintiffs  further  show  that  the  laying  down  of 
such  a  railway,  and  the  establishment  of  a  railroad  in  such  a 
thronged  thoroughfare  as  Broadway,  is  as  yet  an  untried  ex- 
periment, and  the  same  cannot,  as  the  plaintiffs  are  informed 
and  believe,  be  laid  in  said  street  without  disturbing,  and 
thereby  destroying  said  Buss  pavement,  so  recently  laid 
therein,  at  such  a  vast  expense  to  the  tax-payers  of  said  city. 

XXYII.   That  the  laying  down  of  such  a  railway  would 
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require  at  least  four  months,  if  prosecuted  with  diligence, 
during  all  which  period  said  street  would  be  rendered  almost 
wholly  impassable,  to  the  great  injury  and  detriment  of  these 
plaintiffs,  and  other  persons  having  occasion  to  use  and  trarel 
in  said  street. 

XXYIII.  The  plaintiffs  further  say  that  they,  and  all  other 
citizens  and  travelers,  now  have  a  right  to  the  free  and  com- 
mon use  of  the  whole  of  the  carriage-way  of  said  street,  with 
their  carts,  carriages,  and  other  vehicles,  and  that  establishing 
a  railroad  in  said  street  will  be  appropriating  the  street  to  a 
new  and  unauthorized  use,  and  one  which  is  exclusive  in  its 
nature,  to  the  great  injury  and  damage  of  those  who  now  have 
a  free  and  common  right  therein  as  aforesaid. 

XXIX.  The  plaintiffs  further  show,  that  said  street  is  too 
narrow  to  admit  the  establishing  of  such  railway,  consistent 
with  the  rights,  privileges,  and  interests  of  the  citizens  and 
tax-payers  of  said  city,  and  other  travelers  in  said  street.  And, 
further,  the  plaintiffs  are  advised  and  believe,  and  therefore 
charge  that  such  railway,  if  constructed,  will  be  a  public 
niiisauce  in  said  street. 

XXX.  And  the  plaintiffs  further  aver,  on  information  and 
belief,  that  said  corporation  has  no  right,  power,  or  authority, 
under  any  law  of  this  State,  or  otherwise,  to  establish  or  con- 
struct such  a  railroad  in  said  street,  nor  can  they  grant  the 
right  or  privilege  to  construct  and  establish  such  a  railroad 
therein  to  any  person  or  persons,  (d) 

XXXI.  The  plaintiffs  further  aver,  upon  information  and 
belief,  that  all  the  said  acts  and  doings  of  said  Common  Coun- 
cil in  relation  or  tending  to  the  establishme'nt  of  said  railroad, 
are  in  bad  faith,  and  in  direct  opposition  to  the  interests  of 


(d)  Following  this  averment,  the  why  they  should  be  restrained,  njuch 

actual   complaint  in  this  case  con-  of  which  matter  seems  to  be  unne- 

tained  various  statements  of  what  the  cessary   in  a   complaint  under  the 

plaintiifs  claimed  to  be  the  duty  of  Code, 
the  defendants,  and  of  the  reasons 
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said  corpoi-ation  and   of  the  citizeBs,  tax-payers,  and  other 
inhabitants  of  said  city,  and  of  travelers  therein. 

Wherefore  the  plaintiffs  demand  judgment,  as  well  on  their 
own  behalf  as  on  behalf  of  all  others,  tax-payers  and  corpora- 
tors of  said  city,  that  tlie  defendants,  the  counselors,  attorneys, 
solicitors,  and  agents,  and  each  and  every  of  them,  be  forever 
restrained  from  granting,  in  any  way  or  manner,  to  Jacob 
Sharp  and  others,  the  persons  named  in  said  resolution,  or 
their  associates,  or  any  other  person  or  persons  whomsoever, 
the  right,  liberty,  or  privilege,  of  laying  a  double  or  any 
track  for  a  railway  in  Broadway  from  the  South  Ferry  to  67th 
street,  or  any  railway  whatsoever  in  Broadway,  or  of  breaking 
or  removing  the  pavement,  or  of  obstructing  Broadway  in  any 
other  manner  preparatory  to  or  for'  the  purpose  of  laying  or 
establishing  any  railway  therein  ;  and  for  such  other  and  fur- 
ther relief  as  to  the  court  shall  seem  just,  (e) 

MoMttrkat  <S  Hilton, 

Plaintifs'  Attorneys. 

This  is,  in  substance,  the  original  complaint  in  Davis  v. 
The  Mayor,  &c.,  2  Duer,  663,  amended  by  making  the  attor- 
ney general  a  party. 


(«)  As  to  the  use  of  this  general      see.  post,  iM,  note  (s)\  and  as  to  ask- 
prayer  for  other  and  further  relief,      ing  costs,  see  ante,  18,  note  (n). 
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SECTION    XXI. 

Complmnts  in  Actions  hy  Judgment  Creditors  to  reach  Equita- 

hU  Assets. 

1.  Against  the  judgment  debtor,  his  assignee,  and  a  pretended 

creditor  named  in  the  assignment, — to  set  aside  a  general 
assignment. 

2.  By  two  plaintiffs  as  judgment  creditors  and  also  assignees  of 

judgments,  against  the  judgment  debtor  and  his  assignee 
and  others ; — to  set  aside  a  fraudulent  conveyance. 

1.  Against  the  Judgment  Debtor^  his  Assignee,  and  a  Pre- 
tended Creditor  named  in  the  Assignment ; — to  Set  Aside 
a  General  Assignment,  (f ) 

No.  254. 

The  complaint  of  the  plaintiff  [on  behalf  of  himself  and 
of  all  other  judgment  creditors  of  the  defendant  W.  X.,  whose 
executions  have  been  returned  unsatisfied,  and  who  may  choose 
to  come  in  and  contribhte  to  the  expenses  of  this  suit  (g)], 
shows  to  this  Court : — 


(/)  The  Code  has  not  repealed  the  not  those  exclusively  applicable  to 

provisions  of  2  Revised  Statutes,  173,  legal  actions  or  to  causes  of  action  of 

§§  88,  39,  authorizing  the  action  for-  a  purely  legal  character.     Eldridge». 

merly  known  as  a  judgment  cred-  Bell,  12  Eow.  Pr.  E.,  547;  and  see 

itor's  bill.     Oatlin  v.  Doughty,   12  Hammond  ».  The  Hudson  River  Iron 

Eow.  Pr.  R.,  4:37 ;  Hammond  v.  The  &  Machine  Company,  20  Barl.,  378. 

Hudson  River  Iron  &  Machine  Com-  Of  the  necessary  parties  in  a  cred- 

pany,  30  Ba/rl.,  378 ;  Davis  ■».  Tur-  itor's  bill  to  set  aside  or  to  enforce  an 

ner,  4  How.  Pr.  R.,  190 ;  Rogers  v.  assignment,  see  The  Bank  of  British 

Hern,   2   Code  R.,   79.     Except  so  North  America  v.  Suydam,  6  Eow. 

much  of  those  provisions  as  allowed  Pr.  R.,  379 ;  Wallace  v.  Eaton,  5  li., 

a  discovery.     Catlin  v.  Doughty,  12  99. 

Eow.  Pr.  R,  457.  (g)  A  judgment  creditor  may  file 

The  rules  which  applied  to  equita-  a  bill  of  this  nature  either  in  his  own 

ble  suits  are  to  govern  such  actions,  name  and  for  his  own  benefit,  or  he 
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I.  That  on  the  day  of  185  ,  this  plaintiff 

recovered  a  judgment  (h)  in  an  action  in  the  Court, 

against  the  defendant  W.  X.  [the  judgment  debtaf],  for 
dollars,  (i)  as  appears  by  the  judgment-roll  and  proceedings  on 
file  in  the  office  of  the  clerk  of  said  court;  and  tliat  on  the 
same  day  said  judgment  was  docketed  in  the  office  of  the 
clerk  of  county,  (j)  and  an  execution  thereupon 


may  join  with  other  creditors  stand- 
ing in  the  same  situation  with  him- 
self, or  he  may  file  a  bill  in  behalf  of 
himself  and  all  others  being  judg- 
ment creditors  whose  executions  have 
been  returned  unsatisfied  and  who 
may  choose  to  come  in  and  contribute 
to  the  expenses  of  the  suit.  2  Bari. 
Ch.  Pr.,  154;  Edmeston  v.  Lyde,  1 
Paige,  637 ;  Wakeman  v.  Grover,  4 
li.,  23 ;  Lentilhon  «.  Moffat,  1  Mw., 
451. 

(K)  It  is  still  necessary  to  show  the 
recovery  of  judgment.  The  rule  that 
an  action  for  the  purpose  of  setting 
aside  an  assignment  as  fraudulent 
and  void  as  against  creditors  can  only 
be  maintained  by  a  judgment  cred- 
itor, and  after  return  of  execution 
unsatisfied,  has  not  been  affected  by 
section  219  of  the  Code.  That  sec- 
tion doubtless  enlarges  the  powers  of 
court  to  grant  injunctions,  but  does 
not  enlarge  the  rights  of  the  plaintifi' 
in  any  case  to  maintain  his  action. 
The  cases  in  which  a  temporary  in- 
junction may  be  granted  are  all  cases 
in  which  it  appears  by  the  complaint 
that  the  plaintiff  is  entitled  to  the 
relief  demanded.  But  the  question 
whether  he  is  or  is  not  entitled  to 
that  relief,  is  left  to  be  determined 
by  the  law  as  previously  existing  and 
established.    Reubens  v.  Joel,  1856, 


3  Kern.,  488;  Newstadt  v.  Joel,  2 
Duer,  580 ;  Bishop  v.  Halsey,  3  Ai- 
iotts'  Pr.  JR.,  400;  compare  also 
Bishop  V.  Houghton,  1  R  D.  Smith's 
B.,  566.  But  see  Nott  i).  Dunn  (10 
Sow.  Pr.  R,  225),  where  it  was  held 
that  a  creditor  of  a  partnership,  his 
debt  being  admitted,  may,  in  case  of 
conceded  insolvency,  proceed  in  the 
same  suit  to  establish  his  claim  and 
to  set  aside  as  fraudulent  an  assign- 
ment by  the  debtors  of  their  property 
for  the  benefit  of  their  creditors. 

(j)  A  complaint  in  the  nature  of  a 
creditor's  biE  should  show  that  the 
judgment  and  the  property  sought 
to  be  reached  each  exceed  $100  in 
amount.  2  Bev.  Stat,  1 73  ;  Down  v. 
Sheldon,  2  Paige,  323 ;  Swets«.  Wil- 
liams, 4  lb.,  864;  Spear  «.  Given,  9 
II.,  862 ;  Shepard  ».  Walker,  7  Bow. 
Pr.  R.,  46. 

( j)  In  order  to  enable  a  creditor 
upon  a  judgment  recovered  in  a  jm- 
tiee's  court  to  maintain  an  action 
upon  it  in  the  nature  of  a  creditor's 
bill,  it  is  necessary  that  the  judgment 
should  be  docketed  in  the  county 
clerk's  office,  and  execution  against 
the  real  property  of  the  debtor,  as 
well  as  the  personal,  should  be  issued 
and  returned  unsatisfied.  Crippen  «• 
Hudson,  3  Kern.,  161. 

Whether  an  averment  in  the  com- 
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against  the  property  of  tlie  judgment  debtor  was  duly  issued 
thereupoa  in  due  form  to  the  sheriff  of  said  county,  (k) 

II.  That  the  said  sheriff  has  returned  the  said  execution  to 
the  clerk  of  said  court  wholly  unsatisfied,  (I)  as  appears  by  the 
said  execution  and  the  return  of  the  said  sheriff  indorsed 
thereon,  now  on  file  in  the  oflice  of  said  clerk ;  that  the  said 
judgment  is  still  wholly  unpaid  and  unsatisfied,  and  the  whole 
amount  thereof,  with  interest,  is  due  to  the  plaintiff  from  the 
said  W.  X. 

III.  That  on  the  day  of  18     ,  said  W.  X. 
\tke  judgment  debtor]  executed  and  delivered  (m)  to  the  de- 


plaint  that  defendant,  neither  at  the 
time  of  issuing  execution  from  the 
justice's  court,  nor  at  the  filing  of  the 
bill,  had  any  real  estate  or  chattels 
real  which  could  be  reached  by  exe- 
cution, might  not  entitle  plaintiflf  to 
maintain  his  action  on  a  justice's 
judgment  and  an  execution  against 
personal  property  only, — queri/  ?  lb. 

(Jc)  A  creditor  who  has  recovered 
a  judgment  and  issued  execution, 
may  bring  suit  to  set  aside  an  assign- 
ment, so  far  as  it  is  an  assignment  of 
real  and  leviable  personal  property ; 
and  after  execution  actually  returned 
he  may  also  institute  a  suit  to  reach 
the  choses  in  action  of  the  debtor. 
Bishop  v.  Halsey,  3  Ablotts'  Pr.  R., 
400.      ' 

(?)  A  complaint  by  a  creditor,  in 
the  nature  of  the  creditor's  bill,  to 
set  aside  an  assignment,  need  not 
allege  that  the  plaintiff  has  issued  an 
execution  to  the  county  where  the 
judgment  debtor  resides,' and  that  it 
had  been  returned  nulla  bona.  Coop- 
er u.  Clason,  1  Oode  R,  347. 

(m)    An   action  was  brought  by 


judgment  creditors  against  their 
debtor  and  alleged  assignees  of  the 
debtor.  The  complaint  was  in  the 
nature  of  the  former  creditor's  bill. 
It  averred  the  recovery  of  judgment, 
issuing  of  execution,  and  return  un- 
satisfied, and  the  making  of  the 
assignment ;  but  did  not  allege  that 
the  latter  had  ever  been  delivered,  or 
that  the  assignees  had  ever  accepted 
the  trust;  and  it  stated  that  the 
judgment  debtor  had  continued  in 
possession  of  the  assigned  property. 
The  complaint  prayed  that  the  assign- 
ment might  be  set  aside.  The  de- 
fendants demurred  for  want  of  a  state- 
ment of  facts  sufficient  to  constitute 
a  cause  of  action.  Held,  1.  That  as 
against  the  judgment  debtor  alone,  the 
action  could  not  be  sustained.  It 
would  be  but  an  action  on  a  judgment 
forbidden  by  section  71  of 'the  Code. 
3.  That  the  assignees  were,  however, 
proper  parties  to  the  action.  The 
plaintiffs  had  a  right  to  come  into 
court  and  ask  to  have  the  assignment 
set  aside.  If  the  assignment  had,  in 
fact,  never  been  delivered  and  accept- 
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fendant  Y.  Z.  [the  assignee],  an  instrument  in  writing,  of  which 
the  following  is  a  copy  : 

[Set  out  assignment,  (n)] 

lY.  That  the  property  so  assigned  is  of  the  value  of 
dollars. 

Y.  That  said  assignment  was  made  by  the  said  W.  X.  \the 
judgment  debtor]  with  the  intent  to  delay,  hinder,  and  defraud 
his  creditors  (o) ;  that  it  was  not  accompanied  by  an  imme- 
diate and  continued  change  of  possession ;  that  ever  since  the 
same  was  executed  and  delivered,  and  up  to  the  present  time, 
the  said  property  has  remained  in  the  actual  possession  and 
under  the  control  of  said  W.  X.  [the  judgment  debtor],  who  has 
retained  possession  and  control  thereof  under  the  false  and 
fraudulent  pretense  that  he  is  agent  of  said  Y.  Z.  {the  assignee]. 

YI.  That  the  pretended  indebtedness  set  forth  in  said 
assignment  as  due  from  the  defendant  W.  X.  to  the  defendant 


ed,  and  the  assignees  claimed  nothing 
under  it  and  did  not  intend  to  set  it 
up  as  a  valid  conveyance,  they  had 
only  so  to  answer  and  let  it  be  set 
aside,  and  they  could  not  be  injured 
by  the  suit  or  by  being  made  parties 
to  it.  But  being  named  as  trustees 
in  such  assignment,  and  entitled  to 
set  it  up  and  claim  under  it,  the 
plaintiffs  had  a  right  to  call  upon 
them  by  suit  or  action  in  court  to 
disclaim  all  title  under  it,  or  take  the 
burden  of  accepting  the  trusts  con- 
ferred by  it,  or  of  claiming  to  do  so. 
Gasper  b.  Bennett,  12  How.  Pr.  R, 

3or. 

The  complaint  against  the  assignee 
in  a  fraudulent  transfer  of  property 
by  a  deceased  person,  joining  with 
the  assignee  the  administrator  of  his 
assignor  as  defendant,  and  seeking  to 
have  the  transfer  set  aside,  omitted 


to  show  that  the  administrator 
claimed  to  regard  the  transfer  as 
hona  fide;  but  the  administrator's 
answer  averred  that  fact.  Upon 
appeal  from  judgment  against  defend- 
ants— Held,  that  the  omission  in  the 
complaint  might  be  then  cured  by 
amendment.  Bate  ».  Graham,  1  Kern,, 
237. 

(w)  As  to  the  necessity  of  setting 
out  the  assignment  in  full,  see  The 
Bank  of  British  North  America  v. 
Suydam,  6  Hoio.  Pr.  P.,  382. 

{d)  In  an  action  to  set  aside  an 
assignment  for  the  benefit  of  cred- 
itors, an  allegation  that  it  was  made 
for  the  purpose  of  delaying,  hinder- 
ing, and  defrauding  creditors,  was 
held  sufBcient  on  demurrer.  Whether 
it  might  not  have  been  made  more 
specific  on  motion,  query?  Mott  «. 
Dunn,  10  How.  Pr.  B.,  225. 
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U.  Y.  [the  preferred  ereditor']  is  fictitious ;  tliat,  in  fact,  no 
sucli  indebtedness  exists,  but  that  the  same  is  therein  inserted 
for  the  purpose  of  enabling  the  said  W.  X.  to  distribute  the 
proceeds  of  the  goods  passed  under  the  assignment  among  his 
friends,  and  thereby  to  keep  the  possession  and  control  thereof 
himself. 

[YII.  That  the  defendant  Y.  Z.  is  wholly  irresponsible  and 
insolvent.] 

YIII.  That  the  defendant  "W.  X.  has  not  any  property 
other  than  that  embraced  in  the  assignment  aforesaid,  out  of 
which  the  execution  aforesaid  could  be  satisfied  in  whole  or 
in  part ;  and  that  unless  the  said  property  can  be  reached  and 
applied  to  the  payment  of  said  judgment,  the  same  must  remain 
wholly  unpaid. 

Wherefore  this  plaintiff  demands  judgment  that  said  assign- 
ment be  adjudged  fraudulent  and  void  as  against  this  plaintiff 
[and  such  other  judgment  creditors  of  said  M.  N.  as  shall  elect 
to  come  in  and  share  the  expenses  of  this  action] ;  that  a 
receiver  of  all  the  property  and  effects  of  said  W.  X.  be 
appointed ;  that  the  defendants  be  adjudged  to  account  for  all 
the  property  received  by  them  or  either  of  them  under  said 
assignment,  and  for  all  proceeds  arising  from  sale  thereof,  and 
deliver  the  same  to  such  receiver  ;  and  that  the  defendants  be, 
in  the  meantime,  enjoined  from  disposing  of  any  of  said  prop- 
erty or  paying  away  any  of  the  proceeds  thereof,  or  in  any 
wise  interfering  therewith;  and  that  said  receiver  pay,  out  of 
the  proceeds  of  said  property,  the  judgment  aforesaid,  and 
the  costs  and  expenses  of  this  action,  (p)  and  hold  the  balance 
subject  to  the  further  order  of  this  court. 


(^)  In  general  we  think  it  unne-  seems  necessary  to  ask  that  he  have 

cessary  to  ask  costs  in  the  demand  authority  given  him  by  the  judgment 

for  judgment,  for  the  reason  stated  to  pay  them.     As  to  the  prayer  for 

ante,  18,  note  (n).    But  where  the  general  relief,  see  note  (s),  irifra. 


costs  are  to  be  paid  by  a  receiver,  it 
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2.  By  two  Plaintiffs  as  Judgment  Creditors  and  also  Assignees 
of  Judgments,  against  the  Judgment  Debtor  and  his 
Assignee  and  Others; — to  set  aside  a  Fraudulent  Con- 
veyance, (q) 

No.  255. 

The  complaint  of  the  plaintiffs  shows  to  the  Court : — 

I.  That  on  the  second  day  of  February,  1856,  they  recov- 
ered a  judgment  in  an  action  in  this  Court  against  the  de- 
fendant W.  X.  ^judgment  deitor],  for  one  thousand  dollars,  as 
appears  by  the  judgment  roll  and  proceedings  on  file  in  the 
office  of  the  clerk  of  this  Court ;  that  on  the  same  day  the 
judgment  was  docketed  in  the  office  of  the  clerk  of  the  city 
and  county  of  New  York,  and  an  execution  thereupon  against 
the  property  of  the  judgment  debtor  was  duly  issued  to  the 
sheriff  of  said  city  and  county. 

II.  That  the  said  sheriff  has  returned  the  said  execution  to 
the  clerk  of  said  court  wholly  unsatisfied,  as  appears  by  the 
said  execution  and  the  return  of  the  said  sheriff  indorsed 
thereon,  now  on  file  in  the  office  of  the  said  clerk ;  that  the 

(j)  A  judgment  creditor  was  en-  that  the  debtor  could  have  no  remedy 

deavoring  to  enforce  by  execution  the  at  law.     1.  He  could  have  no  relief 

payment  of  a  judgment  which  had  by  motion  to  vacate  the  judgment; 

been  already   satisfied.     The  judg-  because  the  justice  who  rendered  it 

ment  was    rendered    in   a  justice's  could  not  entertain  such  motion,  and 

court,  and  no  transcript  had  ever  the  county  court  had  no  jurisdiction 

been  filed.     It  was  regularly  ren-  of  the  cause,  no  transcript  having 

dered,  and  the  execution  was  fair  and  been  filed.    2.  He  could  not  sue  either 

regular  upon  its  face.    The  judgment  the  constable  or  the  justice,  because 

creditor  was  insolvent.    Held,  that  the  judgment  and  execution  were  a 

the  judgment  debtor  might,  ex  necea-  protection  to  them.    3.  His  remedy 

dtate,  maintain  an  action  in  the  na-  against  the  judgment  creditor  by  ac- 

ture  of  a  bill  in  equity,  against  the  tion  at  law  was  worthless,  because  the 

creditor,  to  have  the  judgment  de-  latter  was  insolvent.    Mallory  v.  Nor- 

clared  satisfied  and  the  creditor's  pro-  ton,  21  Bari.,  424. 
ceedings  enjoined;    on  the  ground 
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said  judgment  is  still  wholly  unpaid  and  unsatisfied,  and  the 
whole  amount  thereof,  with  interest,  is  due  to  the  plaintiff 
from  the  said  "W".  X.  [the  judgment  debtor]. 

III.  That  on  or  about  the  fourth  day  of  January,  1853,  M. 
N.  and  O.  P.  [plaintiff's  assignors']  recovered  a  judgment  in 
an  action  in  the  Supreme  Court,  for  three  hundred  and  forty- 
five  dollars  and  forty-two  cents,  against  the  said  W.  X.  [the 
judgment  debtor],  as  appears  by  the  judgment  roll  and  pro- 
ceedings on  file  in  the  office  of  the  clerk  of  the  city  and 
county  of  New  York,  and  on  the  same  day  an  execution  there- 
upon, against  the  property  of  the  said  judgment  debtor,  was 
duly  issued  in  due  form  to  the  sheriff  of  said  city  and  county. 

IV.  That  on  the  twenty-eighth  day  of  April,  1853,  the  said 
M.  N.  and  O.  P.  [plaintiff's  assignors]  recovered  another 
judgment,  in  the  Supreme  Court,  against  the  said  W.  X.  [the 
judgment  debtor],  for  three  hundred  and  seventy-seven  dollars 
and  twenty-six  cents,  as  appears  by  the  judgment  roll  and 
proceedings  on  file  in  the  office  of  the  clerk  of  the  city  and 
county  of  New  York ;  and  on  the  same  day  an  execution 
against  the  property  of  the  said  judgment  debtor  was  duly 
issued  to  the  sheriff  of  said  city  and  county. 

Y.  That  the  said  sheriff  has  returned  both  said  last-men- 
tioned executions  to  the  clerk  of  said  city  and  county  wholly 
unsatisfied,  as  appears  by  the  said  executions  and  the  return 
of  the  said  sheriff  thereon,  now  on  file  in  the  office  of  said 
clerk ;  and  that,  as  the  plaintiffs  are  informed  and  believe,  the 
said  two  last  mentioned  judgments  remain  wholly  unpaid  and 
unsatisfied,  and  the  whole  amounts  thereof,  with  interest,  are 
due  from  said  "W.  X.  [the  judgment  debtor]. 

YI.  That  on  the  fourth  day  of  February,  1856,  the  said  M. 
N.  and  O.  P.  [plaintiff's  assignors],  by  an  instrument  in 
writing  duly  executed,  assigned,  and  transferred  to  the  plain- 
tiffs for  a  valuable  consideration  the  said  two  judgments  and 
all  their  rights  and  claims  against  the  said  W.  X.  [the  judgment 
debtor]  arising  therefrom. 

YII.  That  all  the  three  judgments  were  recovered  upon 


CREDITOR'S     ACTION.  409 

To  set  aside  a  fraudulent  conveyance. 

debts  of  the  said  W.  X.  [the  judgment  debtor]  contracted  pre- 
vious to  the  making  of  tho  transfer  hereinafter  mentioned. 

VIII.  That  the  defendant  W".  X.  [the  judgment  debtor],  was 
a  manufacturer  of  blank  books  and  stationery  in  the  city  of 
New  York,  and  kept  a  store  in  said  city,  stocked  with  blank 
books  and  stationery,  and  a  factory  stocked  with  machinery  and 
stock ;  the  value  of  the  said  stock  in  the  store  being,  as  the 
plaintiffs  are  informed  and  believe,  ten  or  twelve  thousand  dol- 
lars, and  of  tlie  machinery  and  stock  in  the  factory  being,  as  the 
.plaintiffs  are  informed  and  believe,  fourteen  thousand  dollars 
or  thereabouts,  the  said  machinery  being  subject  to  a  chattel 
mortgage,  held  by  S.  T.  &  Co.,  which  firm  was  composed  of 
the  defendants,  S.  T.  and  U.  V.  (the  said  U.  V.  being  the  active 
and  managing  partner  of  said  firm),  for  five  thousand  five 
hundred  dollars. 

IX.  That  subsequent  to  the  contracting  of  said  debts,  and 
about  the  month  of  October,  1832,  the  said  "W.  X.  [the  judg- 
ment debtor]  failed  in  business  and  stopped  jiayment,  and  in 
anticipation  of  the  said  failure,  and  shortly  previous  thereto, 
he  conspired  with  the  defendants  U.  Y.  and  T.  Z.  to  dispose 
of  his  property  in  fraud  of  his  creditors,  and  to  conceal  or 
cover  up  the  same  so  that  his  creditors  could  not  reach  it ;  and, 
as  the  plaintiffs  are  informed  and  believe,  in  pursuance  of  this 
scheme  and  with  intent  to  delay  and  defraud  the  said  creditors, 
the  said  TJ.  Y.  and  Y.  Z.  mutually  arranged  and  agreed  that 
after  the  transfer  should  be  made  to  Y.  Z.,  as  hereinafter  men- 
tioned, the  mortgage  which  S.  T.  &  Co.  held  upon  the  said 
machinery  should  be  foreclosed,  and  the  property  sold  and  bid 
in  by  the  said  IT.  Y.,  and  that  the  deficiency  then  existing 
between  the  amount  of  the  mortgage  and  the  price  bid  should 
be  paid  to  the  said  U.  Y.  by  the  defendant  Y.  Z. ;  and  that,  as 
the  plaintiffs  are  informed  and  believe,  the  defendants  U.  Y., 
Y.  Z.,  and  W.  X.  further  arranged  and  agreed  that  all  the 
property  in  the  said  store  and  factory  should  be  transferred 
and  delivered  to  the  defendant  Y.  Z.,  at  the  nominal  price  of 
eight  thousand  dollars,  or  thereabouts,  which  the  said  Y.  Z. 
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should  pay  in  notes,  and  W.  X.  should  use  in  effecting  favor- 
able compromises  with  his  creditors  ;  that,  as  the  plaintiffs  are 
informed  and  believe,  it  was  further  arranged  and  agreed 
between  the  defendants  that  the  defendant  T.  Z.  should  go  on, 
in  his  own  name,  with  the  business  previously  conducted  by 
W.  X.,  and  should  employ  "W.  X.  as  managing  agent,  at  a 
nominal  salary  of  one  thousand  dollars  a  year,  that  the  busi- 
ness should  be  thus  continued  for  two  years,  to  give  W.  X.  an 
opportunity  to  buy  up  at  a  low  rate  tie  claims  against  him 
held  by  his  creditors,  and  at  the  end  of  that  time  Y.  Z.  should 
pay  over  and  re-deliver  to  W.  X.  all  the  residue  of  said  prop- 
erty and  effects,  and  the  proceeds  and  profits  thereof,  after 
deducting  four  thousand  dollars  a  year  for  his  own  compensa- 
tion and  the  amount  of  the  notes  given  by  him  as  aforesaid ; 
and  it  was  further  arranged  and  agreed  that  if  the  defendant 
W.  X.  could  procure  a  purchaser  of  said  property  at  a  fair 
price,  the  said  T.  Z.  should  sell  the  same  to  such  purchaser  in 
his  own  name,  and  after  making  the  deduction  above  men- 
tioned should  pay  over  the  balance  to  said  W.  X. 

X.  That,  as  the  plaintiffs  are  informed  and  believe,  in  pur- 
suance of  this  arrangement  the  defendant  U.  Y.  foreclosed  the 
mortgage  and  bought  in  the  property  at  four  thousand  dollars, 
and  immediately  transferred  the  same  to  T.  Z.,  who  paid  him 
five  thousand  five  hundred  dollars  therefor,  that  being  the 
amount  of  said  mortgage ;  which  amount  the  said  TJ.  V. 
received  for  and  paid  over  to  the  said  firm  of  S.  T.  &  Co. 

XI.  That,  as  the  plaintiffs  are  informed  and  believe,  also 
in  pursuance  of  said  arrangement,  the  other  property  of  W. 
X.  in  the  factory  and  that  in  the  store  was  transferred  by  W. 
X.  to  Y.  Z.  for  the  said  sum  of  eight  thousand  dollars,  paid  in 
notes  as  aforesaid,  who  continued  in  the  business,  employing 
W.  X.  as  managing  agent,  and  the  said  Y,  Z.  has  made  a  large 
profit  thereon,  and  at  least  five  thousand  dollars  a  year,  and 
that  the  said  Y.  Z.  still  continues  in  said  business  and  in  pos 
session  of  the  said  goods  and  property  or  the  proceeds  and 
profits  thereof. 
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Wherefore  the  plaintiffs  demand  judgment,  that  the  trans- 
fer of  his  property  by  the  defendant  "W.  X.  to  the  defendant 
T.  Z.,  may  be  adjudged  fraudulent  and  void  as  against  the 
plaintiffs,  and  that  the  said  defendant  T.  Z.  be  enjoined  and 
restrained  from  selling,  assigning,  or  in  any  way  disposing  of 
the  machinery  and  stock  in  said  blank-book  manufactory 
transferred  to  him  by  said  "W".  X.  or  said  U.  V.,  and  the  goods 
and  stock  in  the  store  transferred  to  him  by  said  "W.  X.,  or  the 
proceeds  and  profits  thereof;  that  a  receiver  may  be  appointed 
to  take  possession  of  the  said  property  and  the  proceeds  and 
profits  thereof;  that  the  said  T.  Z.  may  be  compelled  to  ac- 
count to  said  receiver  for  the  profits  of  said  store  and  manu- 
factory since  the  said  transfer ;  that  the  said  S.  T.  and  U.  Y. 
be  compelled  to  pay  over  to  said  receiver  fifteen  hundred 
dollars,  being  the  sum  received  by  them  over  and  above  the 
amount  that  the  mortgaged  machinery  brought  at  the  sale ; 
and  that  the  property  taken  possession  of  by  said  receiver  or 
collected  by  him  may  be  sold  and  appropriated  to  the  payment 
of  the  judgments  held  by  the  plaintiffs. 

This  is  the  complaint  employed  in  an  actual  case, — Bu- 
chanan V.  Morrell, — the  most  trifling  alterations  only  having 
been  made.  As  to  the  corrections  of  it  in  detail,  see  the  notes 
to  the  preceding  Form. 
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SECTION    XXII, 


Complaints  in  Actions  to  Relieve  against  Fr<md  or  Mistake. 

1.  To  annul  a  contract,  for  fraud. 

2.  To  reform  a  written  instrument. 


1.   To  Annul  a  Contract,  for  Fraud. 
No.  256. 

I.  That  on  the  day  of  18     ,  this  plaintiff 
was  the  owner  of  a  certain  farm  situate  in  the  town  of 
county  of 

II.  That  this  plaintiff  being  then  old,  infirm,  and  blind, 
and  by  reason  thereof  incapacitated  from  attending  properly 
to  business,  the  defendant  on  that  day,  fraudulently  taking 
advantage  of  this  plaintiff's  said  incapacity,  procured  this 
plaintiff  to  sign  a  certain  writing,  without  paying  this  plaintiff 
any  consideration  therefor,  and  which  writing  they  falsely  and 
fraudulently  represented  to  be  a  mere  matter  of  form. 

III.  That  this  plaintiff  has  since,  and  on  the  day 
of  18  ,  applied  to  the  defendant  for  said  writing  or 
for  information  as  to  the  contents  thereof,  but  the  defendant 
refused  to  allow  this  plaintiff  to  see  said  writing  or  to  give 
this  plaintiff  any  information  concerning  the  same.  That,  as 
the  plaintiff  is  informed  and  believes,  the  said  writing  is 
under  seal  and  is  a  deed  of  said  premises,  and  conveys  the 
same,  or  some  interest  therein,  to  the  defendant,  and  that  he 
intends  to  use  the  same  for  his  own  benefit  and  to  the  preju- 
dice of  this  plaintiff. 

Wherefore  plaintiff  prays  the  defendant  be  adjudged  to 
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produce  said  writing,  and  deliver  the  same  up  to  be  can- 
celed. 

This  Form  is  supported  by  Johnson  v.  Chetmore,  12  Barb., 
433.  (r) 


2.  To  Reform  a  Written  Instrv/ment. 
No.  257. 

I.  That  on  the  day  of  185  ,  the  defendant 
executed  and  delivered  to  this  plaintiff,  under  his  hand  and 
seal,  a  deed,  of  which  the  following  is  a  copy  {^ive  copy  of 
deed,  containing,  for  example,  the  following  description  of 
premises  conveyed] :  All  that  certain  lot,  &c.,  beginning  at  a 
point,  &c.,  running  thence  easterly  along  A  Street  feet, 
thence  southerly  along  B  Street  feet,  thence  westerly 
and  parallel  to  0  Street  feet,  and  thence  southerly  and 
parallel  to  D  Street             feet  to  the  place  of  beginning. 

II.  That  the  description  therein  given  of  the  premises 
intended  to  be  conveyed  thereby  was  erroneous,  and  in  fact 
does  not  describe  any  premises  whatever ;  that  the  word 
"  southerly,"  as  last  used  in  said  description,  was  inserted  by 
mistake  of  the  parties  to  said  deed  \or  otherwise;  and  if 

fraud  is  relied  on,  the  circumstances  of  it  should  he  specially 
stated]  instead  of  the  word  "  northerly,"  which  should  have 
been  used  instead  thereof;  and  that  in  order  to  make  said 
deed  pass  any  premises  whatever  to  this  plaintiff,  and  to 
make  it  conform  to  the  actual  intentions  of  the  parties,  it  is 
necessary  that  the  said  description  should  be  amended  by 
substituting  the'^word  "  northerly"  for  the  word  "southerly  " 

(r)  See  the  cases  upon  this  subject  brouck,  1  Kern.,  583.    As  to  the  re- 
there  cited.  quisites  of  a  complaint  to  impeach  a 

For  the  allegations  of  a  complaint  decree  on  the  ground  of  newly  dis- 

seeking  to  reform  a  mortgage  on  the  covered  evidence,  or  fraud,  see  Munn 

ground  of  fraud,  and  for  foreclosure  v.  Worral),  16  Barh.,  221. 
as  reformed,  see  DePeyster  v.  Has- 
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where  the  latter  word  is  last  used  therein  [or  say,  amended 
so  as  to  read  as  follows,  and  insert  description  in  full  as 
amended]. 

in.  That  this  plaintiff  has  paid,  to  the  defendant,  for  the 
said  premises  the  consideration  expressed  in  the  deed  aforesaid 
for  the  conveyance  of  said  premises. 

"Wherefore  this  plaintiff  demands  judgment,  that  said  deed 
be  reformed  as  aforesaid,  (s) 


(«)  We  have  omitted  in  these  com- 
plaints for  what  was  formerly  equita- 
ble relief,  the  prayer  so  often  inserted 
for  such  other  and  further  relief  as  to 
the  court  may  seem  just,  because  we 
think  that  prayer  can  in  no  case, 
under  the  Code,  aid  the  plaintiff. 

Under  the  chancery  practice  the 
prayer  for  specific  relief  was  not  in 
general  essential  to  the  bill.  Under 
a  prayer  for  general  relief  the  com- 
plainant might  have,  as  a  general 
rule,  such  relief  as  his  case  entitled 
him  to  receive,  and  the  prayer  for 
specific  relief  was  inserted  only  for 
greater  caution.  Under  this  system - 
the  prayer  for  general  relief  was  of 
course  of  the  utmost  importance; 
hence  thcf  expression  found  in  the 
earlier  English  books,  that  it  was 
"the  next  best  prayer  to  the  Lord's 
prayer.'' 

The  Code,  however,  requires  (§  142) 
that  the  complaint  shall  contain  "  a 
demand  of  the  relief  to  which  the 
plaintiff  considers  himself  entitled." 
This  obviously  requires  a  specific 
prayer  for  relief.  And  section  275 
provides  that  the  relief  granted,  if 
there  be  no  answer,  cannot  exceed 
that  demanded  in  the  complaint.  So 
the  application  to  the  court  for  judg- 


ment, in  case  of  failure  to  answer,  is 
to  be  "  for  the  relief  demanded  in  the 
complaint."  (Code,  §246,  auU.  2.) 
The  clear  effect  of  these  provisions 
seems  to  be  that  where  there  is  no 
answer  to  the  complaint  the  plaintiff 
is  limited  to  the  relief  specifically  de- 
manded, and  cannot  take  a  larger 
measure  under  a  general  prayer. 

On  the  other  hand,  where  there  is 
an  answer,  the  court  (by  section  275) 
may  grant  "  any  relief  consistent  with 
the  case  made  by  the  complaint  and 
embraced  within  the  issue."  The 
Court  of  Appeals  have  held  (Marquat 
V.  Marquat,  2  Kern.,  336)  that  under 
this  provision  where  an  answer  is 
put  in,  the  demand  of  relief  becomes 
immaterial.  The  case  made  by  the 
complaint  and  the  limits  of  the  issue 
alone  determine  the  extent  of  the 
power  of  the  court.  In  that  case  the 
complaint  prayed  a  judgment  that  a 
husband  and  wife  execute  a  mortgage 
on  her  separate  estate  to  secure  a 
loan  made  by  plaintiff  to  the  defend- 
ants. The  Court  of  Appeals  sus- 
tained a  judgment  dismissing  the 
complaint  as  against  the  wife,  and 
rendering  personal  judgment  against 
the  husband.  There  was,  it  is  true, 
a  prayer  for  general  relief;  but  this 
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SECTION   XXIII. 
Complaints  in  Actions  for  Specific  Performance,  (t) 

1.  By  vendor  against  vendee. 

2.  By  vendee  against  vendor ;    purchase  money  having  lain 

ready  and  unproductive. 

3.  By  vendee  against  vendor ;  upon  an  exchange,  the  parties 

having  taken  possession. 

4.  By  creditor,  on  an  agreement  to  give  a  chattel  mortgage. 

1.  By  Vendor  against  Vendee. 

No.  258. 

I.  That  on  and  before  the  day  of  185  , 

this  plaintiff  was,  and  still  is,  seized  in  fee   [or  otlierwis6\  and 
possessed  of  certain  real  property  hereinafter  described. 


is  not  adverted  to  in  the  opinion, 
which  was  placed  on  the  ground  that 
the  prayer  for  relief  was  immaterial, 
an  answer  having  been  put  in. 

Thus  it  appears  that  whether  an 
answer  is  put  in  or  not,  it  can  make 
no  difference  whether  the  prayer  for 
general  relief  is  inserted  or  not.  This 
construction  also  accords  with  the 
intention  of  the  Codifiers.  They  say 
{First  Eeport,195,  note  to  section  231) 
"  It  will  be  recollected  that  the  plain- 
tiff is  required  to  state,  in  his  com- 
plaint, the  relief  to  which  he  supposes 
himself  entitled.  It  will  sometimes 
happen  that  he  mistakes  that  relief; 
if  he  do  so,  and  the  defendant  do  not 
appear,  judgment  ought  to  be  given 
for  that  only  which  the  plaintiff  has 
demanded.  If  both  parties  appear, 
and  the  whole  controversy  be  gone 


into,  there  seems  to  be  no  reason  why 
the  plaintiff  should  not  have  the 
relief  to  which  he  is  entitled,  though 
he  have  mistaken  it  in  his  complaint." 

The  case  of  the  relief  asked  in  a 
notice  of  motion  is  different ;  there 
being  no  general  provision  that  where 
a  motion  is  opposed  the  court  shall 
grant  any  relief  which  the  case  made 
shall  require.  That  the  power  of  the 
court  to  grant  relief  on  a  motion  is 
enlarged  by  these  words,  see  Martin 
v.  Kanouse,  2  AUotts'  Pr.  R,  390. 

As  to  asking  costs,  see  note  (n), 
ante,  18. 

(J)  The  following  are  recent  cases 
of  this  action  :  Slocum  v.  Classen,  1 
H<no.  App.  Gas.,  705 ;  Clarke  v.  The 
Rochester,  Lockport,  and  Niagara 
Falls  Railroad  Company,  18  Barb., 
850 ;  Wall  v.  Rogers,  2  Allotti  Pr. 
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Vendor  against  vendee.  Vendee  against  vendor. 

II.  That  the  defendant,  being  desirous  to  purchase  the 
same,  entered  into  an  agreement  in  writing  with  this  plaintiff 
under  their  respective  hands  and  seals,  (u)  dated  on  that  day, 
of  which  the  following  is  a  copy  :  {copy  of  conbraci],  (V) 

III.  That  the  defendant  then  paid  to  this  plaintiff  the  sum 
of  dollars  as  a  deposit,  and  in  part  of  the  purchase 
money  mentioned  therein. 

IV.  That  the  plaintiff  has  always  been,  and  still  is,  ready 
and  willing  to  perform  his  part  of  the  agreement,  and  on  being 
paid  the  remainder  of  said  purchase  money  [with  interest]  to 
convey,  [cfec,  as  hy  the  agreemenf]  and  to  let  the  defendant 
into  possession  of  said  premises,  and  the  rents  and  profits 
thereof  from  the  time  in  the  agreement  specified. 

V.  That  on  the.  day  of  185  ,  at  , 
this  plaintiff  duly  tendered  to  the  defendant  a  deed  of  the 
premises,  pursuant  to  the  agreement,  but  the  defendant  then 
and  ever  since,  has  refused  to  accept  the  same  and  pay  the 
balance  of  the  purchase  money. 

Wherefore  this  plaintiff  demands  judgment,  that  the  de- 
fendant perform  said  agreement,  and  pay  to  this  plaintiff  the 
sum  of  dollars,  the  remainder  of  said  purchase  money, 

with  interest  from  the  day  of  185  ,  the 

time  when  it  ought  to  have  been  paid,  (w) 

2.    Vendee  against  Vendor  •,'— Purchase  money  ha/oing  lain 
ready  and  unproductive. 

No.  259. 

I.  That  on  the  day  of  185  ,  the  defend- 

ant, (x)  being  seized  in  fee  simple  [or  otherwise]  and  possessed 

R.,  261 ;  Viele  v.  The  Troy  and  Bos-  («)  For  the  proper  allegations  to 

ton   Railroad    Company,    21   Barb.,  state  a  sale  at  auction,  see  F(yrm,  No. 

381 ;  VallotonB.  Seignette,  2  ^Motts'  165,  ante,  248. 

Pr.  JR.,  121.     See  also  cases  cited  in  (m)  See  note  (s),  supra,  and  note 

note  (d),  infra.  (n),  ante,  18. 

(u)  See  notes  to  following  Form.  (x)  Prior  mortgagees  are  not  proper 
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of  certain  real  propei-ty  hereinafter  described,  and  desirous  to 
dispose  of  the  same,  entered  [or,  did,  by  one  M.  IST.,  his  agent, 
duly  authorized  thereto,  enter  (y)]  into  an  agreement,  in  writ- 
ing, with  this  plaintiiF,  under  their  respective  hands  and. seals 
[or,  an  agreement  in  writing,  under  his  hand  and  seal,  with 
this  defendant  (z)]  of  which  the  following  is  a  copy :  [copy  of 
the  agreement.'] 

[II.  That  on  the  execution  thereof,  this  plaintiff  paid  to  the 
defendant  the  sum  of  dollars  as  a  deposit,  and  in  part 

of  the  purchase  money  therein  mentioned.] 

[III.  That  afterwards,  by  mutual  agreement  between  this 
plaintiff  and  the  defendant,  the  time  for  completing  said  con- 
tract was  extended  to  the  day  of  185  .j 

rV".  That  this  plaintiff  [duly  performed  all  the  conditions 
thereof  on  his  part  and]  has  always  been  ready  and  willing, 
and  still  is,  to  fulfill  the  agreement  on  his  part,  and  on  hav- 
ing a  good  and  marketable  title  made  of  said  premises,  and  a 
conveyance  of  the  fee  thereof,  free  from  all  incumbrances  [or 
otherwise  according  to  the  contract']  to  pay  the  residue  of  the 
purchase  money  to  the  defendant. 

V.   That  on  the  day  last  mentioned,  at  this  plain- 

tiff duly  tendered  to  the  defendant  said  sum,  and  requested 
such  a  conveyance,  but  the  defendant  refused,  and  still  refuses, 
to  execute  or  deliver  such  conveyance. 

YI.   That  the  whole  of  said  sum  of  dollars,  the 

residue  of  the  purchase  money  aforesaid,  has  been  ready  and 
unproductive  in  the  hands  of  this  plaintiff,  for  completing  the 
purchase,  ever  since  the  said  day  on  which  it  ought  to  have 
been  completed. 

"Wherefore  the  plaintiff  demands  judgment  against  the  de- 
fendant, that  he  be  directed  to  convey  [die,  claim  specific per- 


parties  to  this  action  where  it  does  {z)  Though  the  contract  was  exe- 

not  appear  that  they  are  about  to  cuted  by  the  defendant  alone,  per- 

foreclose  upon  the  lands.     Chapman  formance  may  be  enforced.    Worrall 

D.  Draper,  10  How.  Pr.  R,  367.  v.  Munn,  1  Seld.,  229. 
(y)  See  note  (x),  ante,  123. 

27 
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On  contract  for  exchange  of  lands. 


formanoe  of  covenant^  and  that  he  pay  this  plaintiff  the  sum 
of  dollars,  his  damages  in  this  behalf  sustained,  (a) 

3.  By  Vendee  against  Vendor ,'  upon  an  Exchange,  the  parties 
having  taken  Possession. 

No.  260. 

I.  That  on  the  day  of  185  ,  this  plaintiff 

and  the  defendant  entered  into  an  agreement  in  writing,  under 
their  hands  and  seals,  (b)  dated  that  day,  whereby,  in  consid- 
eration (c)  of  the  covenants  on  the  part  of  the  plaintiff  herein- 
after mentioned,  the  defendant  covenanted  that  he  would 
on  or  before  the  day  of  18     ,  convey  to  this 

plaintiff  in  fee  by  warranty  deed,  and  with  covenants  for  quiet 
enjoyment  and  against  incumbrances  [or  otherwise'],  a  certain 
lot  of  land,  situate  in'  the  town  of  ,  and  county  of 

,  in  the  State  of  ,  (d)  and  described  as 

follows  :  [description  of  premises.']  In  consideration  whereof, 
this  plaintiff  covenanted  in  and  by  said  agreement,  that  he 
would,  on  or  before  said  day  of  18     ,  convey 

to  the  defendant  by  wan-aritee  deed,  with  similar  covenants,  a 


(a)  See  note  (s),  supra.  6  Oranch,  148 ;  Shattuck  ■».  Cassidy, 

(5)  See  notes  (x)  and  (y),  supra.  3  Mw.  C.  R,  152  ;  Ward  v.  Arre- 

(e)  A  voluntary  covenant  will  not  dondo,  1  Hopl.  0.  £.,  213  ;  Mead  «. 

be  enforced.    Hayes  ■».  Kershovr,   1  Merritt,    2   Paige,  402;   Mitchell  v. 

Sandf.  Oh.  B.,  258.  Bunch,  li.,  606  ;  Sutphen  v.  Fowler, 

(d)  The  Supreme  Court  has  juris-  9  li.,  280.)     The  doctrine  is,  that 

diction  to  decree  the  specific  perform-  this  court,  having  jurisdiction  of  the 

ance  of  a  contract  for  the  purchase  of  person  of  the  defendant,  will,  by  its 

lands  lying  in  another  State,  when  processof  injunction  and  attachment, 

the  parties  are  residents  of  this  State,  compel  him  to  do  justice,  by  the  exe- 

and  subject  generally  to  the  jurisdic-  cution  of  such  conveyance  and  assu- 

tion  of  its  courts.     Such  a  jurisdic-  ranees  as  will  affect  the  title  of  the 

tion  existed  in  the  Court  of  Chan-  property  in  the  jurisdiction  within 

eery,   and    passed    to  the   Supreme  which  it  is   situated.       Newton  ■». 

Court  by  the  provisions  of  the  pres-  Bronson,  3  Kern.,  587.     See  3  Ai- 

ent  constitution.     (Massie  v.  Watts,  iotts''  Fr.  R.,  20,  note. 
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certain  lot  of  land,  witli  the  appurtenances  thereto  belonging, 
situate  in,  &c.,  and  described  as  follows  :  [description  of  23Te7n- 
ises.]  And  that  it  was  further  conditioned  in  said  agreenaent, 
that  each  party  might  enter  into  immediate  possession  of  the 
premises  so  to  be  conveyed  to  him,  and  have  and  receive  the 
profits  to  his  own  use. 

n.    Tliat  thereafter,  in  pursuance  of  said  agreement,  this 

plaintiff  and  the  defendant  took  possession  severally  of  the 

premises  so  to  be  conveyed  to  them,  the  defendant  of  the 

premises  in  ,  and  the  plaintiff  of  the  premises  in 

,  and  still  severally  occupy  the  same. 

III.  That  this  plaintiff  duly  performed  all  the  conditions' of 
said  contract  on  his  part,  and,  on  the  day  of  18, 

tendered  to  the  defendant  a  warrantee  deed  of  said  premises 
in  ,  with  covenants  for  quiet  enjoyment  and  against 

incumbrances,  duly  signed  and  sealed  by  this  plaintiff,  and 
demanded  of  him  a  deed  of  said  premises  in  ,  ,  but 

the  defendant  refused  to  execute  and  deliver  such  to  this 
plaintiff,  and  still  neglects  so  to  do. 

Wherefore  this  plaintiff  demands  judgment,  that  the  de- 
fendant execute  to  this  plaintiff  a  warrantee  deed  of  said 
premises  in  ,  afore  described,  pursuant  to  the  contract 

aforementioned,  and  that,  &c.  (e) 

4.  By  Creditor,  on  an  Agreement  to  give  a  Chattel  Mortgage. 

No.  261. 

I.   That  on  the  day  of  18     ,  this  plaintiff 

and  the  defendant  entered  into  an  agreement  whereby  this 
plaintiff  (then  being  the  owner  of  certain  household  furniture, 
consisting  of  [descriie  the  goods'],  situated  in  the  house  ISTo.  — 
street),  agreed  to  sell  and  deliver  the  same  to  the 
defendant,  in  consideration  whereof  the  defendant  promised 
to  pay  to  this  plaintiff  the  sum  of  three  thousand  dollars,  one 
thousand  dollars  cash  upon  the  delivery  of  such  furniture,  and 

(«)   See  note  (s),  supra. 
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two  tliousand  dollars  in  two  equal  installments,  payable  re- 
spectively six  months  and  twelve  months  from  the  date  of  said 
delivery,  and  to  give  on  the  delivery  of  such  furniture  a  chat- 
tel mortgage  therein  to  this  plaintiff  to  secure  the  payment  of 
said  two  tliousand  dollars. 

II.  That  pursuant  to  said  contract,  this  plaintiff  delivered 
on  tlie  day  of  18     ,  said  furniture  to  the 

defendant,  who  is  now  in  possession  thereof,  and  said  defendant 
paid  to  this  plaintiff  the  sum  of  $1,000,  but  failed  to  deliver  to 
this  plaintiff  a  chattel  mortgage  on  said  furniture,  pursuant  to 
said  agreement,  and  although  afterwards,  on  the  day 

of  18     ,  requested  to  deliver  such  chattel  mortgage 

to  plaintiff,  he  refused  so  to  do. 

Wherefore  this  plaintiff  demands  judgment  that  the  de- 
fendant execute  and  deliver  to  this  plaintiff  a  chattel  mortgage 
on  said  furniture,  pursuant  to  said  contract,  and  that,  &c.  (f ) 

This  form  is  supported  by  St.  John,  v.  Griffith,  2  Ahbotti 
Pr.  jR.,  198. 

(/)  See  note  (s),  supra. 
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Analysis  of  Section  XXIV.  Execution  of  mortgage. 

SECTION   XXIV. 
Comjpla'mt  in  Actions  for  Foreelosure.  (g) 

1.  Mortgagee  against   mortgagor,  and  junior  incumbrancers, 

upon  default  in  the  interest  clause ;  with  claim  for  insu- 
rance premium  paid  by  mortgagee. 

2.  Assignee  of  mortgagee,  against  mortgagor,  mortgagee  who 

guaranteed  payment  in  his  assignment,  grantee  of  the 
equity  of  redemption  who  assumed  the  mortgage,  and 
junior  incumbrancers. 

1.  Mortgagee  against  Mortgagor  and  Junior  Incumhrancers ', 
upon  Default  in  Interest  Clause^  with  Claim  for  Insurance 
Premium  paid  hy  Mortgagee. 

No.  262. 

I.  That  upon  the  day  of  18     ,  the  defend- 

ant T.  Z.  executed  and  delivered  to  this  plaintiff  his  bond  (h) 
under  seal  and  dated  on  that  day,  conditioned  to  pay  to  this 
plaintiff  the  sum  of  dollars,  as  follows  :  \state  condi- 

tion ofbond]  ;  and  thereupon  he  [together  with  the  defendant 
X.  Z.,  his  wife]  duly  executed  and  delivered  to  this  plaintiff, 
his  [or,  their]  mortgage  of  even  date  therewith,  as  collateral,  to 
secure  the  payment  of  said  bond,  (i)  and  that  by  said  mortgage 


(g)  As  to  the  action  by  one  who  the  mortgage  was  given  need  not  be 
stands  in  the  position  of  surety  for  set  forth.  Day  v.  Perkins,  2  8andf., 
the  mortgage  debt  to  compel  pay-  Ch.  R,  359.  It  would  be  otherwise 
ment  or  a  foreclosure,  see  Marsh  v.  when  the  mortgage  was  to  secure  an 
Pike  10  Faige,  595  ;  Lawrence  o.  uncertain  amount,  e.  g.  future  ad- 
Lawrence,  3  Barb.  Oh.  R,7l;  Cor-  vances,  or  a  contingent  liabiKty. 
nell  V.  Prescott,  2  Barb.,  16;  Hoag  (»)  It  is  usual  to  insert  an  allega- 
V.  Kathbun,  Glarie,  12  ;  Vander-  tion  that  the  mortgage  was  recorded 
k'emp  ■B.  Skelton,  11  Paige,  28.  as  follows  :    "  which  mortgage  was 

(K)  The  indebtedness  for  which  on  the              day  of               185  , 
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In  actions  for  the  foreclosure  of  mortgage. 


he  [or,  they]  granted,  bargained,  and  sold  to  this  plaintiff,  his 
heirs  and  assigns,  the  following  described  premises  :  [insert  de- 
scription of  pre?nises  from  mortgage],  which  conveyance  was 
nevertheless  upon  the  condition  that  [state  condition  of  mort- 
gage, with  interest  and  insurance  clauses].  ( j) 

II.  That  the  interest  on  said  bond  and  mortgage  which  be- 
came payable  on  the  day  of  18  ,  is  still 
due  and  unpaid,  that  more  than  days  have  elapsed 
since  said  interest  became  due  and  payable,  that  this  plaintiff 
elects  to  deem  the  whole  principal  sum  to  be  immediately  due 
and  payable ;  and  aver  that  there  is  now  justly  due  to  these 
plaintiffs  on  said  bonds  and  mortgage  the  sum  of 

dollars,  with  interest  from  the  day  of  ,  [at 

per  cent,  per  annum]. 

III.  That  said  defendant  did  not  keep  the  premises  insured 
[as  agreed  in  the  mortgage],  but  wholly  neglected  so  to  do,  [or, 
but  on  the  contrary  suffered  the  insurance  to  expire  on  the 

day  of  ,J  in  consequence  whereof  this  plain- 

tiff caused  them  to  be  insured  in  the  Company  of 

for  the  term  of  from  the  day  of 

185  ,  and  paid  therefor  the  premium  of 
dollars. 

TV.  That  no  proceedings  have  been  had  at  law  (k)  or  other- 
wise, for  the  recovery  of  said  moneys  or  any  part  thereof. 
Y.  That  the  defendants,  (1)  V.  "W.  and  X.  Z.  have  or  claim 


duly  recorded  in  the  ofBoe  of  the  ilc)  Or,  if  proceedings  have  been 

clerk  of               county,  in  liber  had,  the  complaint  should  show  that 

of  mortgages,  page      ."  the  remedy  at  law  has  been  exhaust- 

The  fact,  however,  is  immaterial,  ed,  and  with  what  effect.  Shufelt  ». 
and  the  averment  unnecessary.  An  Shufelt,  9  Paige,  137  ;  Lovett  d. 
answer,  taking  issue  only  upon  such  German  Reformed  Church,  12  Ba/rb., 
allegation  is  frivolous,  St.  Mark's  Fire  67;  but  compare  Wilson  ».  Champ- 
Insurance  Co.  v.  Harris,  13  How.  Pr.  lin,  8  75,,  70 ;  Suydam  t.  Bartle,  9 
i?,,  95,  lb.,  294. 

{j)   As  to  variance  between  the  (Z)  As  to  the  proper  course  where 

pleading  and  the  mortgage,  see  Sears  the  plaintiff  claims  a  lien  by  judg- 

«,  Barnum,  Clarice,  139.  ment  or  otherwise  in  addition  to  that 
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Parties. 


Demand  of  Judgment. 


some  interest  in,  or  lien  on,  said  mortgaged  premises,  accrued 
since  the  lien  of  said  mortgage,  (m) 

Wherefore  these  plaintiifs  demand  judgment,  that  the  de- 
fendants above-named,  and  each  of  them,  and  all  persons  claim- 
ing under  them  or  either  of  them,  subsequent  to  the  com- 
mencement of  this  action,  may  be  foreclosed  of  all  interest, 
lien,  and  equity  of  redemption  in  said  mortgaged  premises ; 
that  the  same  be  sold  ;  that  the  proceeds  thereof  be  applied  to 
the  payment  of  the  costs  and  expenses  of  this  action  and  the 
payment  of  the  amount  due  on  said  bond  and  mortgage,  and 
the  amount  of  said  premium  of  insurance,  with  interest  on  said 
moneys  up  to  the  time  of  such  payment ;  and  that  the  defend- 
ant T.  Z.,  may  be  adjudged  to  pay  any  deficiency  (n)  that 
may  remain  after  applying  all  of  said  moneys  so'  applicable 
thereto,  (o) 


of  the  mortgage,  see  Clarkson  v.  De 
Peyster,  S  Paige,  336  ;  Field  «.  Hawx- 
hurst,  9  Eow.  Pr.  B.,  75 ;  Paton  v. 
Murray,  6  Paige,  474. 

(/ra)  All  who  are  incumbrancers  at 
the  time  of  commencement  of  the  ac- 
tion, and  subsequent  to  the  mortgage, 
should  be  joined.  Ensworth  v.  Lam- 
bert, 4  Johns.  Ch.  E.,  605  ;  Haines  v. 
Beach,  3  lb.,  459  ;  McGown  B.Yerks, 
6  lb.,  450 ;  Wheeler  ■».  VanKuren,  1 
Barb.  Ch.  R,  490 ;  The  Eagle  Insu- 
rance Company  v.  Cammet,  2  Fdw., 
127 ;  and  see  "Wood  v.  Oakley,  11 
Paige,  400 ;  but  the  interest  of  other 
incumbrances  which  are  of  equal 
equity,  or  claim  to  be  of  prior  equity, 
should  be  specially  stated.  Potter  «. 
Crandall,  ClarU,  119  ;  The  Bank  of 
Orleans  v.  Flagg,  3  Barb.  Oh.  B,  316. 
The  wife's  inchoate  right  of  dower 
makes  her  a  necessary  party.  Miles 
V.  VanVoorhis,  23  Barb.,  125;  Den- 
ton V.  Nanny,  8  Bart.,  618,  and  see 
Lewis  «.  Smith,"  5  Seld.,  502.  But 
service  upon  the  husband  is  sufBcient. 


Eckerson  v.  Volmer,  11  Row.  Pr.  P., 
42.  Persons  claiming  adversely  to 
the  mortgagor's  title,  by  a  paramount 
title  prior  to  the  mortgage,,  are  not 
proper  parties.  Corning  v.  Smith,  2 
Seld.,  82  ;  Banks  v.  Walker,  3  Barb. 
Ch.  P.,  438  ;  The  Eagle  Fire  Insu- 
rance Company  «.  Lent,  6  Paige,  635 ; 
Holcomb  B.  Holcomb,  2  Barb.,  20  ; 
and  see  the  Bank  of  Orleans  v.  Flagg, 
3  Barb.  Ch.  P.,  316.  And  the  heirs 
or  devisees  of  the  mortgagor,  who 
have  no  interest  in  the  premises, 
should  not  be  joined  for  the  purpose 
of  rendering  them  liable  as  such  for 
a  deficiency.  Shaw  v.  McNish,  1 
Barb.  Ch.  P.,  326;  Leonard  v.  Mor- 
ris, 9  Paige,  90 ;  and  see  Rhodes  v. 
Evans,  6'fert«,  168.  As  to  the  meth- 
od of  stating  the  interests  of  infant 
defendants,  see  Aldrich  «.  Lapham,  6 
Eow.  Pr.  P.,  129. 

(ji)  As  to  the  proper  decree  for  de- 
ficiency against  a  collateral  guaran- 
tor, see  Luce  v.  Hinds,  Clarice,  453. 

(o)  See  note  (s),  supra. 
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2.  Assignee  of  Mortgagee^  against  Mortgagor,  Mortgagee,  wlio 
Guaranteed  payment  in  his  assignment,  Orantee  of  equity 
of  redemption  who  Assumed  the  mortgage,  and  Junior 
Incumbrancers. 

No.  263. 

I.  That  on  the  day  of  185  ,  the  defend- 
ant Z,  executed  and  delivered  to  the  defendant  T,  his  bond 
nnder  seal,  dated  on  that  day,  conditioned  to  pay  to  said  Y 
the  sum  of  dollars,  as  follows:  {state'  condition  of 
hand']  ;  and  thereupon  he  duly  executed  and  delivered  to  said 
Y  his  mortgage  of  even  date  therewith,  as  collateral,  to  secure 
the  payment  of  said  bond,  and  that  by  said  mortgage  he  con- 
veyed to  said  Y,  his  heirs  and  assigns  forever,  the  following 
described  premises :  [description  of  premises']  which  convey- 
ance was  nevertheless  upon  condition  that  \_state  condition  of 
mortgage]. 

II.  That  on  the  day  of  18  ,  the  defend- 
ant Y,  by  an  instrument  in  writing  under  his  hand  and  seal 
duly  assigned  (p)  said  bond  and  mortgage  to  this  plaintiif  for 
a  valuable  consideration,  and  thereby  in  consideration  of  the 
sum  of  one  dollar  to  him  in  hand  paid,  and  of  the  purchase  of 
said  bond  and  mortgage,  by  this  plaintiff  [or  other  considera- 
tion], which  consideration  was  expressed  upon  the  face  of  said 
instrument  of  assignment,  guaranteed  to  this  plaintiff  the  pay- 
ment of  said  bond  and  mortgage,  (q) 


{p)  It  is  unnecessary  to  state  that  within  the  statute  of  frauds,  query  ? 
the  assignment  was  by  an  instru-  see  note  (e),  ante,  80. 
ment  in  writing,  or  for  a  considera-  (g)  The  assignor  of  the  mortgage, 
tion,  except  for  the  purpose,  as  here,  who  guaranteed  the  payment  of  the 
of  alleging  the  guarantee.  See  note  debt,  is  a  proper'  party.  Bristol  i). 
(p),  ante,  90.  Whether  the  complaint  Morgan,  3  Mlw.,  142 ;  Bigelow  v. 
might  not  be  sufficient  on  demurrer,  Bush,  6  Paige,  843.  If  the  assign- 
even  though  it  did  not  aver  these  ment  was  absolute  in  fact,  the  mort- 
requisites  to    bring    the    guarantee  gagee    is    not    a    necessary    party. 
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Averment  that  the  grantee  of  premises  assumed  the  mortgage. 


III.  That  on  the 


day  of 


185  ,  the  defend- 


ant Z,  by  his  deed  dated  on  that  day,  duly  conveyed  said 
premises  subject  to  said  naortgage  to  (r)  the  defendant  W.,  (s) 
which  deed  contained  a  covenant  on  the  part  of  said  "W.,  of 
which  the  following  is  a  copy :  lcoj)y  of  covenant  to  assume 
mortgage.']  And  said  conveyance  thereupon  was  accepted  by 
said  W.  (t) 


"Whitney  v.  McKinney,  1  Johns.  Oh. 
J?.,  144 ;  Christie  ■».  Herrick,  1  Barb. 
Oh.  R.,  254 ;  The  "Western  Reserve 
Bank  v.  Potter,  Clarke,  432  ;  except, 
perhaps,  where  he  guaranteed  the 
payment,  and  other  defendants  stand 
in  the  position  of  sureties.  Bigelow 
«.  Bush,  6  Paige,  343.  But  other- 
wise where  the  assignee  took  the 
mortgage  as  collateral  security  for 
the  payment  of  a  debt.  Johnson  «. 
Hart,  3  Johm.  Gas.,  322;  Kittle  v. 
Vandyke,  1  Sandf.  Oh.  R,  76.  Where 
the  debt  so  secured  was  less  than 
the  mortgage,  and  the  assignee  re- 
fused to  foreclose,  an  action  by  the 
assignor  was  sustained.  Norton  v. 
Warner,  3  Mw.,  106.  As  to  the 
right  of  the  assignee  who  holds  as 
collateral  or  in  trust  to  foreclose,  see 
Flagg  V.  Munger,  5  Seld.,  483. 

(r)  Where  the  mortgagor  had 
assigned  his  equity  of  redemption  to 
the  mortgagee  and  another,  for  the 
benefit  of  creditors,  it  was  held  that 
the  mortgagee  might  foreclose,  mak- 
ing his  co-assignee  a  party  defendant. 
Paton  D.  Murray,  6  Paige,  474. 

(s)  The  owner  of  the  equity  of  re- 
demption is  a  necessary  party.  Reed 
V.  Marble,  10  Paige,  409 ;  Nodine  v. 
Greenfield,  7  iS.,  544  ;  Wakeman  v. 
Hazleton,  3  BarT).  Ch.,  148 ;  and  this 


has  recently  been  held  to  be  so,  even 
though  his  deed  be  unrecorded,  and 
the  plaintifi'  had  no  notice  of  it.  Hall 
«.  Nelson,  23  Barb.,  88.  The  mort- 
gagor whose  equity  of  redemption  has 
been  sold  on  execution,  is  still  a  ne- 
cessary party  to  a  foreclosure  if  he 
has  a  vested  right  to  redeem  from 
such  sale.  Hallock  v.  Smith,  4  Johns. 
Ch.  R.,  649.  But  the  purchaser  at 
the  sheriff's  sale  is  also  a  necessary 
party.  New  York  Life  Insurance 
Trust  Company  v.  Bailey,  3  Edw., 
416.  And  the  wife  of  the  maker  of 
even  a  purchase-money  mortgage,  as 
well  as  the  wife  of  his  grantee,  is  a 
necessary  party.  Mills  v.  VanVoor- 
his,  23  Barb.,  125. 

(<)  The  grantee  of  the  equity  of 
redemption  who  assumed  the  pay- 
ment of  the  mortgage  in  favor  of  one 
who  was  liable  for  the  mortgage 
debt,  is  a  proper  defendant,  and  judg- 
ment against  him  for  deficiency  may 
be  had  in  the  same  action.  Trotter 
v.  Hughes,  2  Kern.,  74  ;  and  see 
riagg  V.  Thurber,  Seld.  Notes  of  Cas^., 
April,  1854,  reversing  S.  C,  14:  Barb., 
196.  But  a  conveyance  "subject  to 
the  mortgage,"  without,  any  covenant 
on  the  grantee's  part,  does  not  make 
him  liable.  Tillotson  v.  Boyd,  4 
Sand/.,  516. 
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[Or  III.  That  on,  &c.,  the  defendants,  Z.  and  W.,  en- 
tered into  an  indenture  under  their  hands  and  seals,  whereby 
Z.  conveyed  to  W.  the  mortgaged  premises  subject  to  said 
mortgage,  and  W.  covenanted  that  he  would  pay  off  and  dis- 
charge the  same  as  a  part  of  the  consideration  of  said  convey- 
ance, or  otherwise,  as  the  covenant  was^. 

[Continue  as  in  the  preceding  Form.]  (u) 


SECTION  XSV. 

Complaints  in  Actions  to  Redeem  Mortgaged  Premises. 

1.  By  lessee,  to  redeem  demised  premises. 

2,  By  mortgagor  against  mortgagee. 

1.  Bij  Lessee,  (v)  to  Redeem  Demised  Premises. 
No.  264. 

I.  That  on  the  day  of  185  ,  the  defendant 
W.  X.,  being  the  owner  in  fee  of  the  following  described 
premises  [description  of  premises],  leased  the  same  to  this 
plaintiff  by  an  indenture  dated  on  that  day,  a  copy  of  which 
is  hereto  annexed  ;  and  that  by  virtue  of  said  lease  the  })lain- 
tiff  entered  upon  and  ever  since  has  been  and  still  is  in  pos- 
session of  said  premises,  and  is  vested  with  the  unexpired  term 
thereof. 

II.  That  on  the  day  of  185  ,  said  W.  X. 
executed  and  delivered  to  the  defendant  Y.  Z.,  a  mortgage 
upon  the  same  premises  to  secure  the  sum  of  dollars, 
payable  on  the                day  of               185  . 

III.  That  on  the  said  day,  the  mortgage  became  due,  but 
has  not  been  paid ;  and  that  said  T.  Z.  has  commenced  an 
action  to  foreclose  the  same  for  such  default. 

(ti)   See  notes  to  preceding  Form.       tied  to  redeem.     Averill  «.  Taylor,  4 
(d)  Thp  tenant  for  years  is  enti-     Seld.,  44. 


TO    EEDEEM    MORTGAGE.  ''27 

Lessee  against  mortgagee.  Mortgagor  against  mortgagee. 

rV.  That  on  the  day  of  185  ,  this  plaintiff 

tendered  to  said  Y.  Z.  the  sum  of  dollars,  being  the 

amount  due  on  said  mortgage,  with  interest  and  the  costs  of 
said  action  up  to  that  time,  in  redemption  of  said  mortgage, 
and  requested  him  to  assign  the  same  to  this  plaintiff;  but  he 
refused  so  to  do. 

Wherefore  the  plaintiff  demands  judgment  that  he  be 
allowed  to  redeem  the  said  mortgage  upon  paying  to  the  de- 
fendant Y.  Z.  the  amount  due  upon  the  mortgage,  and  that 
upon  such  payment  the  defendant,  by  an  assignment  duly 
executed  and  acknowledged  (w)  by  him,  assign  said  bond  and 
mortgage  to  this  plaintiff,  (x) 


2.  By  Mortgagor  against  Mortgagee. 
No.  265. 

I.  That  on  the  day  of  18  ,  this  plaintiff 
having  executed  and  delivered  to  the  defendant  a  bond  under 
his  hand  and  seal,  dated  that  day,  conditioned  to  pay,  &c. 
[state  conditions  of  bond'],  and  being  seized  in  fee  \or  otherwise] 
of  the  premises  hereinafter  described,  executed  and  delivered 
to  the  defendant  an  indenture  of  mortgage  of  even  date  with 
said  bond,  and  to  secure  the  payment  thereof,  whereby  this 
plaintiff  did  grant,  bargain,  and  sell  unto  the  defendant  the 
premises  below  described,  upon  the  condition  nevertheless 
that  [state  condition  of  the  mortgage'],  which  said  premises  are 
bounded  and  described  as  follows :  All  that,  &c.  \insert  de- 
scription from  mortgage]. 

II.  That  this  plaintiff  has  paid  all  the  interest  due  on  said 
sum  of  dollars  to  the  defendant,  from  the 


(w)  The  party  redeeming  has  a  right  (»)   As  to  the  use  of  a  prayer  for 

to  demand  an  assignment,  and,  if  the  general    relief,   see  Form  No.   257, 

mortgage  be  recorded,  that  the  assign-  mte  (r),  ante,  414     As  to  the  neces- 

ment  be  acknowledged.    Averill  v.  sity  of  demanding  costs,  see  note  (n), 

Taylor,  4  Seld.,  44.  ante,  18. 
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Action  to  redeem  mortgage  premises. 


day  of  18     ,  up  to  the  day  of  18     , 

and  that,  on  the  day  of  18  ,  when  [or,  and  after] 

the  said  mortgage  became  due,  tendered  to  the  defendant  the 
said  sum  of  dollars,  together  with  all  interest  [and 

costs]  due  thereon ;  but  the  defendant  refused  to  receive  the 
same  or  to  deliver  up  said  mortgage  to  be  canceled. 

Wherefore  this  plaintiff  demands  judgment,  that  an  account 
be  taken  of  the  amount  now  due  the  defendant  on  said  bond  . 
and  mortgage  for  principal,  interest  [and  costs],  and  that  this 
plaintiff  may  be  at  liberty  to  redeem  said  mortgaged  premises 
upon  payment  of  whatever  may  be  found  so  due,  which  this 
plaintiff  hereby  offers  to  pay ;  and  that  the  defendant,  upon 
payment  thereof,  acknowledge  satisfaction  of  said  mortgage 
and  discharge  the  same  of  record,  (y) 

(y)  See  Form  No.  257,  note  (s),  ante,  414. 
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Analysis  of  Section  XXVI. 


Parties  plaintiff. 


SECTION-  XXVI. 

Complaints  in  Actions  for  Partition,  and  in  Actions  to  Com- 
pel the  Determination  of  Claims  to  Real  Property. 

1.  For  partition. 

2.  To  compel  the  determination  of  claims  to  real  property. 

1.  For  Partition,  (z) 
No.    266. 

I.   That  tliis  plaintiff  (a)  and  the  defendants,  T  and  Z,  hold 
and  are  in  the  possession  (b)  as  joint  tenants  [or,  as  tenants  in 


(s)  It  seems  that  a  partitioa  suit  is 
an  action  for  the  recovery  of  real 
property  within  section  122  of  the 
Code ;  so  that  the  court  may  order 
a  person  not  a  party,  but  having  an 
interest  in  the  subject,  to  be  made  a 
party  by  amendment.  Waring  v. 
Waring,  3  Allotl£  Pr.  R,  246. 

The  history  of  the  law  of  England 
and  of  the  State  of  New  York  respect- 
ing the  partition  of  lands,  reviewed. 
Mead  v.  Mitchell,  5  Abbotts' Pr.B ,  97 ; 
and  see  Noble  v.  Cromwell,  6  lb.,  60. 

The  proper  practice  in  partition 
suits  commenced  under  the  Code  re- 
viewed. Jennings  v.  Jennings,  2 
AbloiW  Pr.  B.,  6. 

See  as  to  proceedings  by  infants 
far  a  partition.  Laws  of  1862,  411. 

As  to  whether  partition  may  still 
be  sought  by  petition  under  the  Re- 
vised Statutes,  see  Backus  v.  Stil- 
well,  3  Row.  Pr.  R,  318.  Traver  v. 
Traver,  3  Jb.,  351 ;  Myers  v.  Kas- 


back,  4  lb.,  83  ;  Laws  of  1852,  411. 
By  the  laws  of  1857,  the  provis- 
ions of  section  173  of  the  act  of  April 
16,  1852,  to  amend  the  Code,  are 
made  applicable  to  title  3,  chapter  5, 
of  part  3  of  the  Revised  Statutes  rel- 
ative to  partition  suits.  Laws  of 
1857,  ch.  679,  §  1 ;  Pub.  Acts,  184. 

(a)  It  is  held  that  the  wife  should 
be  a  co-plaintiflf  in  an  action  by  her 
husband  for  partition  of  lands  in 
which  she  has  an  inchoate  right  of 
dower.  Ripple  v.  Gilborn,  8  Mow. 
Pr.  R.,  456;  and  see  Brownson  v. 
Gifibrd,  lb.,  389. 

(b)  The  complaint  must  show  that 
the  plaintiff  is  in  possession,  actual 
or  constructive.  Stryker  v.  Lynch, 
11  H.  Y.  Leg.  Obs.,  116.  A  person 
possessed  of  an  undisputed  title  to  an 
undivided  share  in  remainder,  al- 
though there  be  an  existing  admitted 
life  estate  covering  the  whole  prem- 
ises, is  "  a  person  in  possession  of  the 
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Possession  of  plaintiff. 


Parties  defendant;. 


common]  of  the  following  described  premises :  (c)  [particular 
description  of  the  premises']  ;  and  that  the  plaintiff  is  desirous 
of  a  partition  of  the  same. 

II.  That  the  plaintiff  has  an  estate  of  inheritance  therein 
of  one  undivided  third  interest  in  the  fee  thereof  [or  other  es- 
tate], (d) 

III.  That  each  of  the  defendants,  T  and  Z,  have  a  similar 
estate  of  one  undivided  third  interest  in  the  same  [or  other- 
wise]. 

lY.   That  the  defendant  (e)  X  holds  a  mortgage  upon  the 


lands  of  which  partition  is  sought, 
as  tenant  in  common,"  within  the 
meaning  of  the  statute.  Blakely  «. 
Calder,  13  Mow.  Pr.  R,  476. 

(c)  It  is  held  that  this  action  Is  a 
proceeding  in  rem,  and  that  the  ju- 
risdiction of  the  court  is  confined  to 
the  subject-matter  stated  in  the  com- 
plaint. The  plaintiff  must  seek  par- 
tition of  all  lands  in  the  State  owned 
in  common  by  the  parties  to  the  ac- 
tion, unless  all  parties  consent  to  the 
bringing  of  a  separate  action  for  par- 
tition of  a  part.  Supreme  Ct.  Rules, 
72. 

(cQ  In  a  suit  in  chancery  for  par- 
tition, it  was  presumed  that  the  com- 
plainant was  in  possession,  from  the 
allegation  that  the  parties  were  seized 
in  common.  Jenkins  «.  Vanschaick, 
8  Paige,  242 ;  and  see  Burhaus  v. 
Burhaus,  2  Bart.  CTi.  E.,  398.  And 
so  in  proceedings  by  petition  before 
the  Code,  where  a  party  was  stated 
to  be  seized  of  a  certain  portion,  it 
was  construed  to  mean  a  seizin  in 
fee.  Lucet  v.  Beekman,  2  Cai,  385. 
In  such  proceedings  it  was  held  not 
necessary  to  set  forth  the  interests 
claimed  by  the  several  tenants,  nor 


to  state  the  source  from  which  they 
derived  title.  Bradshaw  v.  Callagan, 
8  Johns.,  558. 

(e)  A  widow  claiming  a  right  of 
dower  is  a  proper  but  not  a  neces- 
sary party  to  proceedings  for  parti- 
tion, and  a  judgment  which  makes 
not  a  sale  but  actual  partition,  in  no 
way  affects  her  interests,  and  should 
not  be  disturbed  upon  her  motion  to 
set  aside  for  irregularity.  Gordon  «. 
Sterling,  13  Eow.  Pr.  R.,  405 ;  and 
see  Ash  v.  Cook,  3  Abbotts'  Pr.  P., 
389  ;  Tanner  v.  Niles,  1  Pari.,  660 ; 
compare  Ripple  o.  Gilborne,  8  Sow. 
Pr.  R,  456. 

A  judgment  creditor  of  a  deceased 
person  is  not  entitled  to  be  made  a 
party  to  a  partition  suit  instituted  for 
the  purpose  of  apportioning  real  estate 
of  the  late  debtor  amongst  his  heirs 
and  devisees,  in  order  to  enforce  his 
claim  to  be  paid  out  of  such  real  estate. 
Waring  v.  Waring,  3  Abbotts^  Pr.  £., 
246.  But  the  complaint  may  state 
that  one  of  the  defendants  claims  to 
a  specific  lien  on  the  premises,  and 
ask  for  an  accounting.  Bogardus  the 
Younger  v.  Parker,  7  Mow.  Pr.  R., 
305. 
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Judgment  in  pai-tition.  Action  for  determination  of  claims  to  real  property. 

said  interest  of  the  defendant  T  for  the  sum  of  dollars 

payable  on  the  day  of  185  ,  with  interest  from 

the  day  of  185  .  (f) 

"Wherefore  this  plaintiff  demands  judgment  for  partition 
and  division  of  said  premises  according  to  the  respective  rights 
of  the  parties  aforesaid  ;  or,  if  a  partition  cannot  be  had  with- 
out material  injury"  to  those  rights,  then  for  a  sale  of  said 
premises,  and  a  division  of  the  proceeds  between  the  parties 
according  to  their  rights,  (g) 


2.    To  Compel  the  Determination  of  Claims  to  Real  Prop- 

'erty.  (h) 

No.  267. 

I.  That  on  the  day  of  185  ,  one  M.  K  was 
lawfully  seized  in  fee  simple  [or  otherwise']  and  possessed  of  the 
following  described  premises  [particular  description  of  prem- 
ises']. 

II.  That  on  that  day,  being  so  seized  and  possessed,  said 
M.  N.  died,  leaving  this  plaintiff  his  sole  heir  [or,  leaving  his 
last  will,  which  was  on  the  day  of  185  ,  duly 
proved  and  admitted  to  probate  by  the  surrogate  of 
county,  which  will  contained  a  devise  to  this  plaintiff  of,  or,  of 
an  estate  for  life,  or  otherwise,  in,  said  premises ;  of  which 
the  following  is  a  copy  :  copy  of  devise]. 

{/)  It  is  not  sufficient  to  aver  (A)  Tliis  is  now  an  action  under 
merely  that  the  defendant  claims  an  the  Code.  Mann  v.  Provost,  3  Ab- 
interest  adverse  to  the  plaintiff.  The  botts'  Pr.  JR.,  446  ;  Hammond  v.  Til- 
nature  of  a  claim  vyhich  the  plaintiff  lotson,  18  Barb.,  832.  Stryker  v. 
controverts  should  be  specially  stated.  Lynch,  \l  N.  Y.  Leg.  Obs.,  116.  As 
Styker  v.  Lynch,  11  iV^  F.  Leg.  Obs.,  to  vi'hat  are  the  facts  necessary  to 
116.  constitute  the  cause  of  action,   see 

(ig)   As  to  when  actual  partition  the  provisions  of  the  statute,  2  Sev. 

should  be  ordered  instead  of  a  sale,  Stat.  81B,4:th  eA.,  512;  Laws  of  ISiS, 

see  Fleet  ■».  Borland,  11  Eow.  Fr.  £.,  67 ;  Laws  of  1854.,  276 ;  Laws  of  1S55, 

489.     See  Tiote  (i),  infra.  943. 
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In  action  to  compel  determination  of  claims  to  real  property. 

lOr,  II.  That  on  tliat  day,  being  so  seized  and  possessed, 
said  M.  ]Sr.,  by  his  deed  under  his  hand  and  seal,  dated  on  that 
day,  duly  bargained,  sold,  and  conveyed  said  premises  to  this 
plaintiff.] 

III.  That  as  such  heir  [or,  devisee,  or,  grantee,]  this  plain- 
tiff has  an  estate  therein  in  fee  [or,  for  life,  or,  for  years], 

IV.  That  said  premises  now  are,  and  at  the  time  of  the 
commencement  of  this  action  and  for  three  years  previous 
thereto  were,  in  the  actual  possession  of  this  plaintiff  [or,  at 
the  time  of  the  commencement  of  this  action  were  in  the  act- 
ual possession  of  this  plaintiff,  and  for  three  years  previous 
thereto  were  in  the  acfual  posses|ion  of  this  plaintiff  and  the 
said  M.  ]Sr.,  from  whom  he  derives  his  title  as  aforesaid]. 

V.  That  the  defendant  unjustly  claims  title  to  said  prem-, 
ises,  in  fee  [or,  to  an  estate  for  life  in  said  premises,  or  to  an 
estate  for   •  years  in  said  premises]. 

Wherefore  this  plaintiff  demands  judgment,  that  the  de- 
fendant and  all  persons  claiming  under  him  by  title  accruing 
subsequently  to  the  commencement  of  this  action,  be  forever 
barred  from  all  claim  to  any  estate  of  inheritance  or  freehold, 
or  for  any  term  of  years  not  less  than  ten,  in  the  said  prem- 
t      ises.  (i) 

(i)  As  to  the  use  of  adding  prayer      414    As  to  demand  for  costs,  see 
for  general  relief,  see  note  (s),  ante,      note  (n),  ante,  18. 
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Analysis  of  Section  XXVII.  Parties. 


SECTION   XXVII. 

Complcdnis  in  Actions  for  Dissolution  of  Copartnerships  cmd 

Corporations. 

1.  To  dissolve  a  copartnership. 

2.  By  a  creditor,  to  dissolve  a  corporation. 

3.  By  the  attorney-general,  to  dissolve  a  corporation  for  exer- 

cising a  franchise  not  conferred  by  law. 

1.  To  dissolve  a  copartnership,  (j) 
No.  268. 

I.  That  on  the  day  of  18  ,  this  plaintiff 
and  the  defendants,  W.  X.  and  T.  Z.j  formed  a  partnership  for 
the  purpose  of  \_state  husiness],  under  the  following  articles  of 
partnership  :  [set  out  articles.^ 

II.  That  this  plaintiff  and  said  defendants  made  their  con- 
tributions to  the  capital  of  said  partnership,  pursuant  to  said 
articles,  and  thereupon  the  business  contemplated  therein  was 

(j)  See,  as  to  this  action,  10  i?(M'5.,  individual  liability  of  the   deceased 

448;    Kinder  c.  Ld.   Ashburton,   2  partner;   and  as  to  the  representa- 

Jur.,  1032;  Dennis  v.  Kennedy,  19  tives  of  that  partner,   whether  the 

Barb.,  5\7.  object  is  to   enforce   his  individual 

As  to  whether  the  representatives  liability  by  and  through  his  estate 

of  a  deceased  partner  are  properly  in  their  hands,  or  whether  they  are 

joined  with  the  surviving  partner  as  merely  made  parties  in  the  effort  to 

defendants  in  an  action  on  a  contract  reach  partnership  property.     Ricart 

of  the  firm,  the  following  are  the  cases:  v.  Townsend,  6  Row.  Pr.  B.,  460. 
They  may  be  so  joined,  but  it  seems  The    rule,   formerly   well  settled, 

that  in  such  case  the  demand  of  relief  that  the  representatives  of  a  deceased 

should  not  be  for  damages,  but  should  member  of  a  firm  cannot  be  sued  for 

specify  what  is  sought  against  each  a  debt  due  from  the  partnership,  un- 

party  ;  as  to  the  surviving  partner,  less  insolvency  of  the  surviving  mem- 

whether  he   aims   at   reaching    the  bers,  or  some  other  ground  of  relief 

partnership  property  through  him  as  against  them    be    shown, — has  not 

survivor,   or  merely   makes  him  a  been  changed  by  the  Code.  Voorhies 

party  in  his  efforts  at  reaching  the  v.  Baxter,   I   AVbotts'  Pr.  P.,  43  ; 

28 
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commenced  and  carried  on  b}'  them  ;  that  they  now  own  a  val- 
uable lease  of  premises  No.  — ,  street,  and  a  large  and 
valuable  stock  of  goods ;  that  they  have  also  a  large  amount 
of  debts  due  to  them,  and  a  valuable  good-will,  which  are  of 
far  greater  value  when  taken  together  than  if  separated  ;  and 
that  no  equitable  divisions  of  the  assets  and  good-will  of  said 
partnership  can  be  made  without  great  loss  to  all  parties,  ex- 
cept by  a  sale  thereof  together,  and  a  division  of  the  proceeds 
thereof. 

III.  That  afterwards  on  the     i  day  of  185  , 

the  defendant,  W.  X.,  without  the  knowledge  or  assent  of  this 
plaintiff  did  by  an  instrument  in  writing,  under  his  hand  and 
seal,  assign  and  transfer  to  the  defendant,  M.  N.,  all  his  inter- 
est in  said  partnership,  and  all  his  right  and  title  to  any  and 


S.  0.,  18  Barb.,  592  ;  Higgins  v. 
Freeman,  2  Duer,  650. 

Before  a  creditor  of  a  firm,  one  of 
the  partners  in  which  is  deceased, 
can  compel  the  payment  of  his  claim 
out  of  the  estate  of  the  deceased 
partner,  he  must  recover  judgment 
against  the  surviving  partner,  and 
show  a  failure  to  collect  the  judg- 
ment on  execution.  Dubois'  case, 
3  AUotts'  Pr.  R,  117. 

In  this  State  the  rule  is  settled  that 
joint  creditors  will  not  be  permitted 
to  reach  the  individual  estate  of  a 
deceased  partner  until  all  the  sepa- 
rate creditors  are  satisfied ;  and  the 
exception  maintained  in  England  in 
case  of  no  joint  estate,  and  no  solvent 
surviving  partner,  does  not  prevail 
here.  Equity  will  not  interfere  to 
impair  the  legal  preference  in  regard 
to  the  legal  assets  which  appertains 
to  the  separate  creditors  at  law. 
Stewart's  Case,  4  Ahioits'  Pr.  R.  408. 

Upon  a  settlement  of  partnership 


affairs  had  after  the  death  of  S.,  one 
of  the  partners,  the  firm  was  found 
insolvent,  and  a.  large  part  of  the 
joint  debts  remained  unpaid. 

'  Held,  1.  That  in  marshaling  the 
individual  assets  of  S.  between  the 
individual  and  partnership  creditors, 
the  partnership  creditors  could  not 
be  paid  out  of  the  separate  estate  of 
the  deceased  until  all  separate  debts 
were  paid. 

2.  That  if  any  surplus  should  re- 
main after  payment  of  those  debts,  it 
should  be  applied  to  the  payment  of 
the  partnership  creditors ;  in  which 
ca?e  those  who  had  received  partial 
payment  out  of  the  partnership  prop- 
erty must  bring  in  their  dividends 
and  share  ratably  with  those  who 
had  not  received  dividends,  or  else 
be  excluded  until  the  latter  class  had 
received  a  sufficient  amount  to  place 
them  on  terms  of  equality  with  the 
former.    lb. 
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all  property  belonging  to  said  firm  ;  -whereby  said  partnership 
became  dissolved. 

Wherefore  this  plaintiff  demands  judgment,  that  the  said 
partnership  be  adjudged  dissolved,  that  a  receiver  of  the  prop- 
erty rights  and  good-will  of  said  partnership  be  appointed 
"with  power  to  dispose  of  the  same  for  the  benefit  of  all  parties 
entitled  thereto,  and  that  the  proceeds  thereof  be  divided,  after 
payment  of  all  just  debts  of  said  partnership  and  tbe  costs  of 
this  action,  between  the  parties  hereto,  according  to  their 
respective  rights,  (k) 

2.    By  a  Creditor,  to  Dissolve  a  Corporation.  (I) 

No.  269. 

I.  Aver  incorporation  of  defendants  as  in  Form  Ifo.  20, 
c&c,  ante,  41.  (m) 

n.  Aver  recovery  of  judgment  against  the  corporation,  the 
issiiing  execution,  and  the  return  thereof  unsatisfied  (n)  as  in 
Form  No.  254,  ante,  403. 

III.  That  said  company  has  become  and  is  insolvent,  and 
unable  to  pay  its  debts. 

IV".  That  on  the  day  of  18     ,  the  direct- 

ors of  said  company,  with  intent  to  defraud  the  creditors  of 
said  corporation,  confessed  judgment  against  said  corporation 
to  M.  ]Sr.,  who  is  President  thereof,  for  the  sum  of 
dollars,  that  an  execution  was  on  the  same  day  issued  therein, 
and  levied  on  all  the  real  and  personal  propei-ty  of  said  corpo- 
ration. That  in  fact  the  said  corporation  was  not  at  that  time 
indebted  to  said  M.  N.,  but  said  judgment  was  confessed  fraud- 
ulently and  contrary  to  law,  and  for  the  purpose  of  covering 


Qc)  See  7iot6  (*),  ante,  414.  i?««.  StaU.,  468,  §  89,  the  possession 

(Q  Under  2  Rexi.  Stat.,  462.  of  them  should  also  be  alleged  where 

{m)    If  this   averment    does    not  it  is  designed  to  proceed  under  that 

show  that  the  corporation  sued  pos-  and  the  following  sections, 

sesses   the  powers    mentioned  in  2  (n)  See  1  Paige,  511. 
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up  the  property  of  said  corporation,  and  defrauding  the  cred- 
itors thereof. 

Wherefore  this  plaintiff  demands  judgment,  that  said  judg- 
ment, execution,  and  levy  be  set  aside,  that  the  directors  of 
said  company  account  for  their  management  and  disposition 
of  the  funds  and  property  of  said  corporation  committed  to 
their  charge,  and  that  thej  pay  all  sums  of  money  that  may  be 
found  to  be  due  from  them,  and  the  value  of  all  property 
which  they  may  have  acquired  themselves  or  transferred  to 
others,  or  lost  or  wasted  by  any  violation  of  their  diities  as 
directors,  and  that  said  company  and  its  officers  be  restrained 
from  exercising  any  of  its  corporate  rights,  privileges,  or  fran- 
chises, and  from  collecting  or  receiving  any  debts  or  demands, 
and  from  paying  out,  or  in  any  way  transferring  or  delivering 
to  any  person  any  of  the  moneys,  property,  or  effects  of  such 
corporation,  until  the  further  order  of  the  court,  and  that  a 
receiver  of  its  property  and  effects  may  be  appointed  pursuant 
to  the  provisions  of  the  Revised  Statutes,  with  the  powers 
and  authority  conferred  upon  receivers  in  such  cases,  (o) 

3.    £y  the  Attorney  Oeneral,  to  Dissolve  a  Corporation  for 
exercising  a  franchise  not  conferred  Try  law. 

No.  270. 

I.  Aver  incorporation  of  defendants^  (p)  as  for  example  in 
Form  Wo.  20,  ante,  41. 

II.  That  said  corporation  for  the  space  of  months 
past  has  exercised,  without  any  warrant,  charter,  or  grant,  the 
franchise  of  banking,  and  has  issued  notes,  received  deposits, 
made  discounts,  and  transacted  other  banting  business  to 
which  it  was  not  authorized,  and  has  exercised  franchises  not 
conferred  upon  it  by  law. 

"Wherefore  these  plaintiffs  demand  judgment,  that  the  de- 
fendants {name  of  corporation']  be  excluded  from  all  coi-porate 


(o)  See  note  (s),  anie,  414.  incorporated,  they  should    be  sued 

(^)  Where    the  defendants  were      by  the  corporate  name,  4  Coze.  111. 
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Parties. 


rights,  privileges,  and  franchises,  and  that  said  corporation  be 
dissolved,  (q) 

SECTION   XXVIII. 

Coinplaint  in  an  Action  for  Usurping  Puhlio  Ofice.  (r) 

No.  271. 

SUPEEME    COUET,    CiTY   AND    CoUNTT    OF   NeW  YoEK. 


The  People   of   the   State   of  New 
York  and  Henry  E.  Davies,  (s) 

against 

Edward  P.  Cowles. 


The  people  of  the  State  of  New  York,  by  Ogden  Hoffman, 
their  Attorney-General,  and  Henry  E.  Davies,  by  the  said 
Ogden  Hoffman  as  his  attorney,  complain  of  Edward  P. 
Cowles,  defendant,  and  say : — 


(j)  See,  on  this  subject,  15  Johns., 
358.  Also  the  case  of  The  People  v. ' 
Richardson,  4  Cow.,  100,  where  the 
whole  law  relative  to  actions  of  this 
description  is  reviewed.  See,  as  to  de- 
mand of  relief,  note  («),  ante,  414. 

if)  Where  an  action  in  the  nature 
of  quo  warranto  is  brought  to  test, 
not  the  validity  of  the  office,  but  the 
title  of  the  defendant  to  hold  and 
exercise  it,  a  preliminary  injunction 
restraining  the  defendant,  pending 
suit,  from  exercising  the  office,  can- 
not be  granted.  The  People  on  rel. 
Wood B.  Draper,  AAbMts'  Pr.  B. 333. 

(s)  In  an  action  in  the  name  of  the 
people,  against  a  person  for  intruding 
into,  and  unlawfully  holding  and  ex- 
ercising,   an    office,  ^  the    individual 


claiming  the  office  has  an  interest  in 
the  question,  and  his  name  may 
properly  be  joined  as  plaintiflf  with 
the  people,  if  the  complaint  shows 
facts  disclosing  his  interest.  The 
People  onrel.  Crane «.  Ryder,  2  Kern. 
433 ;  S.  0.  below,  16  Barl.,  370.  See 
notes  (x)  and  (y)  ante,  393.  A  com- 
plaint by  the  people,  seeking  judg- 
ment in  favor  of  the  claimant  is  bad 
on  demurrer  if  the  claimant  is  not 
joined  as  plaintiff.  The  People  and 
Devlin  v.  Conover  (Supreme  Ci,  1st 
Dist.  Sp.  T.,  1857,  not  yet  reported), 
and  see  The  People  and  Haws  v. 
Walker,  23  .BarJ.,  304.  In  such  case, 
there  seems  to  be  no  reason  for  re- 
peating the  name  of  the  claimant  in 
the  phrase  on  relation  of,  &c. 
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I.  That  the  office  of  Justice  of  the  Supreme  Court  of  the 
State  of  New  York  has  heretofore  been,  and  still  is,  a  public 
office  of  great  trust  and  pre-eminence  within  the  said  State ; 
and  that  Edward  P.  Cowles,  of  the  city  and  county  of  New 
York,  without  any  legal  warrant,  authority,  or  right  whatso- 
ever, has  for  the  space  of  one  day  or  more  last  past,  and  since 
the  third  day  of  December,  1855,  held,  used,  and  exercised 
the  said  office  of  Justice  of  the  Supreme  Court  of  the  State 
of  New  York,  and  still  does  hold,  use,  and  exercise  the  same 
within  the  State  of  New  York,  and  since  that  day  aforesaid, 
and  without  legal  warrant  or  authority,  has  claimed  and  re- 
ceived and  enjoyed  all  the  rights,  franchises,  fees,  and  emolu- 
ments belonging  or  appertaining  to  the  said  office ;  which 
rights  and  franchises  the  said  Edward  P.  Cowles  has  usurped 
and  unlawfully  held  and  exercised,  and  still  does  unlawfully 
hold  and  exercise,  within  the  State  of  New  York,  to  the  great 
damage  of  the  people  thereof. 

II.  And  the  said  plaintiffs  further  state,  that  Henry  E. 
Davies,  of  the  city  of  New  York  is  rightfully  entitled  to  the 
said  office  of  Justice  of  the  Supreme  Court  of  the  State  of 
New  York,  and  to  all  rights,  franchises,  and  emoluments 
thereof,  and  has  been  so  entitled  from  and  since  the  sixth  day 
of  November,  1855,  and  duiing»all  the  time  aforesaid;  and  in 
order  to  state  and  set  forth  the  right  and  title  of  the  said 
Henry  E.  Davies  thereto,  and  that  the  said  Edward  P.  Cowles 
has  no  right  or  title  thereto,  the  said  plaintiffs  further  state, 
that  at  a  general  election,  held  in  the  first  judicial  district  of 
the  State  of  New  York,  on  the  day  of  November,  A.  D. 
1852,  one  Eobert  H.  Morris,  by  the  greatest  number  of  votes 
given  at  such  election  for  Justice  of  the  Supreme  Court  of  the 
State  of  New  York  was  duly  elected  and  chosen  such  Justice 
for  the  term  of  eight  years  from  the  first  day  of  January, 
A.  D.  1853.  That  the  said  Eobert  H.  Morris,  on  said  first 
day  of  January,  1853,  entered  upon  the  discharge  of  the  duties 
of  said  Justice  of  the  Supreme  Court,  and  continued  to  dis- 
charge the  same  until  the  23d  day  of  October,  A.'D.  1855, 
when  he  departed  this  life,  and  that  the  death  of  said  Robert 
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H.  Morris  was  immediately  tliereafter  publicly  made  known 
within  and  throughout  the  said  city  and  county  of  New  York. 

III.  And  the  said  plaintiifs  further  allege,  that  a  general 
election  of  Judges  throughout  the  said  State,  pursuant  to  the 
constitution  and  laws  thereof,  was  held  on  Tuesday,  the  sixth 
day  of  November,  in  said  year  1855,  (t)  for  the  election, 
among  several  other  officers  of  the  said  State,  of  Justices  of 
the  Supreme  Court  of  the  said  State ;  and  that  in  the  first 
judicial  district  of  said  State,  there  was  one  Justice  of  the 
said  Court  to  be  elected  in  the  place  of  a  Justice  of  the  said 
Court  whose  term  of  office  would  expire  on  the  thirty-first  day 
of  December  then  next;  and  one  to  be  elected,  if  the  same 
could  be  lawfully  done,  in  the  place  of  and  to  fill  the  vacancy 
occasioned  by  the  death  of  the  said  Eobert  H.  Morris,  which 
vacancy  was  existing  and  had  not  been  filled  on  the  day  of 
the  said  election. 

IV.  That  the  Secretary  of  State  of  said  State  had  given 
notice  of  such  election,  and  that,  at  the  same  time,  a  Justice 
of  the  said  Court  was  to  be  elected  in  the  place  of  the  Justice 
whose  term  of  office  expired  on  the  said  thirty-first  day  of 
December;  but  no  notice  was  given  by  him,  or  any  officer, 
State  or  local,  that  at  such  election  a  Justice  was  to  be  elected 
in  the  place  of  and  to  fill  the  vacancy  occasioned  by  the  death 
of  said  Robert  H.  Morris. 

Y.  That  as  early  as  the  first  of  October,  1855,  the  various 
political  parties  in  the  city  of  New  York  had  placed  in  nomi- 
nation candidates  for  the  several  judicial  offices  to  be  filled  at 
the  general  election  to  be  held  in  November  then  next,  when 
the  term  of  the  incumbents  would  expire  on  the  thirty-first 


(t)  An  allegation  in  a  complaint  in  1852,  for  four  years,— the  relator  was 

the  nature  of  a  quo  warranto  for  a  elected  such  judge,  sufBciently  states 

for  a  public  office,  that,  "  at  an  elec-  the  time  of  the  election.     There  is  a 

tion  duly  and  legally  held    *     *     *  reference  to  the  statute,  and  that  fixes 

pursuant  to  the  statute  in  such  case  the  precise  time.     There  could  be  no 

made  and  provided,"  for  the  election  election  on  any  other  day  than  that 

of  a  county  judge,  to  discharge  the  fixed  by  statute.     The  People  on  rel 

duties  of  that  office  from  January  1,  Crane  v.  Kyder,  2  Eern.,  433. 
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day  of  December,  1S55,  which  nominations  were  ni;id3  through 
conventions  of  delegates  selected  for  that  purpose. 

VI.  That  after  the  death  of  the  said  Morris,  and  during 
the  week  following  such  death,  such  conventions  respectively 
reassembled,  and  nominated  each  a  candidate  to  be  voted  for 
at  the  November  election,  to  fill  the  vacancy  caused  by  such 
death,  and  such  nominations  were  made  as  follows,  viz. : 

Charles  A.  Peabody  was  nominated  on  the  thirtieth  day  of 
October,  1855. 

William  H.  Leonard  was  nominated  on  the  first  day  of 
November,  1855. 

Henry  Hilton  was  nominated  on  the  second  day  of  No- 
vember, 1855. 

Henry  E.  Davies  was  nominated  on  the  third  day  of  No- 
vember, 1855. 

YII.  That  such  nominations,  as  thus  made,  were  published 
in  the  public  newspapers  of  the  city  on  the  next  day  succeed- 
ing such  nominations  respectively,  and  were  also  placarded  in 
handbills  posted  in  various  parts  of  the  city. 

YIII.  That  at  such  election,  ballots  were  cast  by  electors 
entitled  to  vote  in  said  first  judicial  district  for  Justices  of  the 
Supreme  Court,  in  the  following  form :  "  For  Justices  of  the 
Supreme  Court  for  the  first  judicial  district,  Edward  P.  Cowles, 
long  term,  8  years ;  Henry  E.  Davies,  short  term,  to  fill  a  va- 
cancy ;  James  P.  Whiting,  long  term,  8  years ;  Henry  Hilton, 
.  short  term,  to  fill  a  vacancy ;  William  H.  Leonard,  short  term, 
to  fill  a  vacancy ;  Charles  A.  Peabody,  short  term,  to  fill  a 
vacancy." 

IX.  That  for  said  long  term,  eight  years,  the  votes  given 
at  said  election  were  fifty-five  thousand  seven  hundred  and 
sixty-nine,  of  which  the  said  Edward  P.  Cowles  received 
twenty  six  thousand  six  hundred  and  thirteen  votes,  and  the 
said  James  P.  Whiting  received  twenty  eight  thousand  eight 
hundred  and  thirteen  votes,  and  James  T.  Brady  received 
three  hundred  and  forty-three  votes  ;  and  the  said  James  P. 
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Whiting  was,  at  such  election,  by  the  greatest  number  of  votes, 
duly  elected  a  Justice  of  the  Supreme  Court  for  the  term  of 
eight  years  from  the  first  day  of  January  next. 

X.  That  at  such  election,  there  were  given  for  such  short 
term  to  fill  a  vacancy,  forty-nine  thousand  eight  hundred  and 
forty-eight  votes;  of  which  the  said  Henry  E.  Davies  received 
seventeen  thousand  nine  hundred  and  ninety-six  votes ;  (u) 
Henry  Hilton  received  fifteen  thousand  five  hundred  and 
twenty-six  votes ;  William  H.  Leonard  received  nine  thousand 
nine  hundred  and  thirty-three  votes ;  and  Charles  A.  Peabody 
five  thousand  seven  hundred  and  eighty-two  votes ;  and  there 
were  six  hundred  and  eleven  scattering  votes. 

XI.  And  that  thereupon  the  said  Henry  E.  Davies  took 
and  subscribed  the  oath  of  office  required  by  tlie  constitution 
of  the  United  States,  and  by  the  constitution  and  laws  of  the 
said  State,  to  be  taken  by  a  Justice  of  the  Supreme  Court  of 
said  State,  and  deposited  the  same  in  the  office  of  the  Secre- 
tary of  State  of  the  said  State. 

Xn.  And  the  said  plaintiffs  say,  that  on  the  third  day  of 
December,  A.  D.  185.5,  the  Governor  of  the  State  of  New 
York,  in  due  form  of  law,  appointed  the  said  Edward  P. 
Cowles  a  Justice  of  the  Supreme  Court  of  the  State  of  ISTew 
York,  to  the  vacancy  occasioned  by  the  death  of  the  said 
Robert  H.  Morris ;  and  that  thereupon  the  said  Edward  B. 
Cowles  took  and  subscribed  the  oath  of  office  required  by  the 
constitution  of  the  United  States,  and  by  the  constitution  and 
laws  of  the  State  of  New  York,  and  deposited  the  same  in  the 
office  of  the  Secretary  of  State  of  said  State.  But  these  plain- 
tiiFs  allege  that  such  appointment  was  not  in  accordance  with 
or  authorized  by  the  laws  or  constitution  of  said  State. 

Xin.  And  the  said  plaintiffs  further  allege,  that  at  the 


(«)  It  is  not  necessary  in  an  action  ber ;  the  allegations  that  he  received 

of  this  description  to  state  how  many  a  majority  of   the  legal  votes,   and 

votes  were  given  at  the  election  for  that  h«  was  duly  and  lawfully  elected, 

each   candidate,  thus  showing   that  are   sufficient.     The   People  on  rel. 

the  relator  received  the  highest  num-  Crane  v.  Ryder,  2  Kern.,  433. 


443  COMPLAINTS. 


Action  to  try  title  to  public  office. 


aforesaid  general  election,  the  greatest  number  of  votes  duly 
given  by  qualified  electors  who  voted  for  any  person  to  fill 
the  vacancy  created  by  the  death  of  the  said  Eobert  H. 
Morris,  were  given  for  the  said  Henry  E.  Davies,  to  fill  said 
vacancy  ;  by  virtue  •whereof,  and  of  the  proceedings  aforesaid, 
the  said  plaintiifs  insist  and  submit  that  he  became,  and  was 
on  the  seventh  day  of  November,  A.  D.  1855,  and  from  thence 
continually  has  been,  and  still  is,  a  Justice  of  the  Supreme 
Court  of  the  State  of  New  York  ;  and  that,  by  virtue  of  such 
election,  he,  the  said  Henry  E.  Davies,  is  entitled  tohold,  use, 
and  exercise  the  same. 

XIV.  Whereupon  the  said  plaintiffs  pray  judgment  that 
the  said  defendant,  Edward  P.  Cowles,  has  usurped  and 
unlawfully  held  and  exercised  the  said  office  of  Justice  of  the 
Supreme  Court  of  the  State  of  New  York,  and  the  rights  and 
franchises  appertaining  thereto,  since  the  said  third  day  of 
December  aforesaid,  and  still  does  so  unlawfully  hold  and 
exercise  the  same  ;  and  that  lie  be  ousted  and  removed  there- 
from ;  and  further  judgment  that  the  said  Henry  E.  Davies  is 
entitled  to  the  said  ofiice,  and  the  rights,  franchises,  and  fees 
thereof,  and  has  been  so  entitled  since  the  said  sixth  day  of 
November,  A.  D.  1855  ;  and  that  the  defendant  do  pay  to  the 
plaintiffs  the  damages,  costs,  and  expenses  in  this  action. 

O.  Hoffman, 

Attorney-  General. 

This  is  the  complaint  in  the  case  of  The  People  and 
Davies  v.  Cowles  (3  Kern.,  350).  (T) 


(d)  The  complaint  was  demurred  the  title  to  the  offloe   involved,  no 

to  substantially  on  the  ground  that  formal   objections  to   the   complaint 

it  did  not  state  facts  sufficient  to  con-  being  urged.      We  have   given  the 

stitute  a  cause  of  action.     The  Su-  above  complaint  at  length.    It  would 

preme  Court  sustained  the  demurrer,  doubtless  admit  of  some  abridgment, 

but   the  Court  of  Appeals  reversed  See  The  People  on  rel.  Crane  v.  Ry- 

that  decision.   See  8  iTsra.,  350.    The  der,  16  Barl.,  370;  S.  C.  reversed,  2 

cause  was  argued,  on  the  merits  of  Kern.,  433. 
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SECTION    XXIX. 


Complaints  in  Actions  for  Divorce. 

1.  For  a  divorce  on  the  ground  of  nullity  of  the  marriage. 

2.  For  a  divorce  dissolving  the  marriage  contract  on  the  ground 

of  adultery. 

3.  For  a  limited  divorce  on  the  ground  of  cruel  and  inhuman 

treatment. 


1.  J^07'  a  Divorce  on  tTie  ground  of  Nullity  of  Marriage. 
No.  272. 

I.  That  on  the  day  of  18     ,  at  , 

this  plaintiff  intermarried  with  the  defendant. 

[II.  That  at  the  time  of  such  marriage  they  were,  and 
ever  since  have  been,  residents  of  this  State,  (w)] 

III.  That  at  the  time  of  such  marriage  she  was  a  lunatic 
and  incapable  of  contracting  a  marriage ;  that  she  remained 
a  lunatic  for  the  space  of  about  six  months  after  such  mar- 
riage ;  that  her  reason  was  restored  about  the  month  of 
but  that  she  has  not  cohabited  with  the  defendant  since  she 
was  restored  to  a  sound  mind. 

Wherefore  this  plaintiff  demands  judgment  that  said  mar- 
riage be  annulled,  (x) 

{w)  This  averment   is  usual,  but  Wightman  v.  Wightman,   4  Johns. 

does  not  seem  to  be  required  by  the  Ch.  B.,  343  ;  and  as  to  prayer  for 

Statute.    2  Eev.  Stat.,  142.  general  reKef,  ante,  414,  note  (s). 

(x)  See  2  Bev.   Stat.,   142;    also 
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2.  For  a  Divorce  dissolving  the  Marriage  Contract  on  the 
ground  of  Adultery,  (y) 

No.  273. 

I.  That  on  the  day  of  185  ,  at  , 
[in  this  State],  this  plaintiff  intermarried  with  the  defendant. 

II.  That  this  plaintiff  and-  the  defendant  were,  at  the  time 
of  the  commission  of  the  several  acts  of  adultery  hereinafter 
mentioned,  residents  of  this  State. 

[(?/",  if  the  marriage  toolc place  within  this  State,  That  this 
plaintiff,  at  the  time,  cfec,  as  above,  was  and  now  is  an  actual 
resident  of  this  State.] 

[^Or,  if  the  adultery  is  charged  to  ha/ve  heen  committed  within 
this  State,  That  this  plaintiff  now  is  an  actual  resident  of  this 
State.] 

III.  That  the  defendant,  in  the  month  of  185  ,  at 
the  house  of                    [No.                        Street,  in  the  city  of 

],  committed  adultery  with  one  M.  N. 


(i/)  A  complaint  which  seeks  first  that  charges  of  adultery  and  of  cruel 

an  absolute  divorce  on  the  ground  of  usage,  being  distinct  and  independ- 

adultery,  and  second,  a  limited  di-  ent,  and  leading  to  distinct  issues  and 

voree  on  the  ground  of  cruel  and  in-  decrees,  could  not  be  united  in  the 

human  treatment,  is  bad  on  demurrer  same  bill.     See  Johnson  v.  Johnson, 

on  the  ground  that  several  causes  of  6  Johns.  CTi.R.,  163  ;  Smith  ®.  Smith, 

action  are  improperly  united.     The  4  Paige,  92 ;  Mcintosh  ».  Mcintosh, 

second  cause  of  action  is  one  arising  12  How.  Pr.  R,  289.     . 

out  of  injuries  to  the  person,  within  So  in  an  action  by  husband  against 

the  meaning  of  section  167,  subdi-  wife  for  a  divorce  on  the  ground  of 

vision  3,  of  the  Code,  which  author-  adultery,  the  defendant  cannot  set  up 

izes  the   union  of  causes  of  action  a  counter-claim  for  a  separation  on 

arising  out  of  such  injuries ;  but  the  the   ground  of  cruel  and  inhuman 

first  cause  of  action   does  not  fall  treatment.     Diddell  «.  Diddell,  3  Ab- 

within  the   same   category.     It  was  iotts' Pr.  E ,  167. 
held  in  the  old  Court  of  Chancery 
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[IV.  That  a  few  days  subsequently  thereto,  the  defendant 
again  committed  adultery,  at  the  house  aforesaid,  with  the 
said  M.  K] 

[Y.  That  on  the  day  of  185  ,  the  defendant, 

at  the  house  of  [No.  Street,  in  said 

city],  committed  adultery  with  one  O.  P.] 

Specify  any  other  instaiices  of  adultery  Tcnown  to  the  plain- 
tiff, giving  names,  dates,  places,  as  fully  as  possible . 

VI.  That  the  defendant,  at  divers  places  within  said  city, 
and  at  various  times  between  the  day  of  185 
last  and  this  day,  but  at  what  particular  times  and  places  the 
plaintiff  is  unable  to  state,  has  committed  adultery  with  said 
O.  P. 

VII.  That  the  plaintiff  was  ignorant  of  the  commission  of 
said  adultery  at  any  time  till  the  day  of  [but 
that  he  [she]  suspected  the  same  in  the  month  of  185  ,] 
and  that  he  [she]  has  not  cohabited  with  the  defendant  since 
the  day  when  he  [she]  became  acquainted  with  the  same  [or, 
was  led  to  such  suspicions]. 

VIII.  That  said  adultery  was  no't  committed  by  the  pro- 
curement or  connivance  of  the  plaintiff,  and  that  the  plaintiff 
has  not  himself  [herself]  been  guilty  of  adultery. 

"Wherefore  the  plaintiff  demands  judgment  of  divorce  from 
the  defendant,  and  that  the  marriage  aforesaid  may  be  dis- 
solved, (z) 

3.  For  a  Limited  Divorce  on  the  ground  of  Gruel  and  Inhuman 

Treatment,  (a) 

No.  274. 

I.  That- on  the  day  of  185  ,  at  , 
[in  this  State],  this  plaintiff  intermarried  with  the  defendant. 

II.  That  this  plaintiff  and  the  defendant  are  inhabitants  of 
this  State. 

(z)  As  to  the  use  of  adding  prayer  (a)  Whether  this  divorce  may  be 
for  general  relief,  see  note  (s),  ante,  obtained  by  the  husband,  see  Perry 
414.  v.  Perry,  2  Paige,  606. 
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lOr,  if  the  marriage  took  place  within  this  State,  That  this 
plaintiff  is  an  actual  resident  of  this  State.] 

[Or,  if  otherwise.  That  this  plaintiff  and  the  defendant 
have  been  inhabitants  of  this  State  for  one  year,  and  that  the 
plaintiff  is  now  an  actual  resident  of  this  State.] 

[III.  That  while  she  lived  with  the  defendant  as  his  wife 
she  had  by  him  three  children,  one  son  and  two  daughters, 
still  living,  viz. :  John,  aged  years,  Mary,  aged 

years,  Jane,  aged  years.] 

lY.  That  since  said  marriage,  the  defendant  has  treated 
her  in  a  cruel  and  inhuman  manner,  and  since  about  the 
beginning  of  the  year  18  has  been  a  habitual  drunkard,  and 
in  his  tits  of  drunkenness  has  repeatedly  committed  acts  of 
cruelty  and  violence  upon  deponent  and  her  children,  and  in 
particular  as  follows  [state  the  specific  acts  of  cruelty]. 

[(?/■,  That  on  the  day  of  18     ,  the  defend- 

ant abandoned  this  plaintiff  [and  expelled  her  from  his  resi- 
dence, and  has  refused  to  permit  her  to  return],  and  has  since 
refused  \or,  neglected],  and  still  does  refuse  \or,  neglect],  to 
provide  for  her.]  ' 

Wherefore  this  plaintiff  demands  judgment  for  a  separa- 
tion from  bed  and  board  forever  between  this  plaintiff  and  the 
defendant,  and  that  the  defendant  be  adjudged  to  make  a 
suitable  provision  for  the  support  of  this  plaintiff  [and  that 
this  plaintiff  may  have  the  care,  custody,  and  education  of 
the  said  children]. 


CHAPTER    V. 


DEMURRERS  (b)  TO  THE  COMPLAINT,  (c) 


1. 
2. 
3. 

4. 
5. 
6. 


On  the  ground  (d)  that  the  court  has  no  jurisdiction. 
That  the  plaintiff  has  not  legal  capacity  to  sue. 
That  there  is  another  action  pending. 
That  there  is  a  defect  of  parties. 
That  causes  of  action  are  improperly  united. 
That  the  complaint  does  not  state  facts  sufBcient  to  consti- 
tute a  cause  of  action. 


(5)  It  is  often  an  important  ques- 
tion whether  an  objection  to  a  com- 
plaint is  to  be  taken  by  demurrer  or 
-  in  some  other  mode ;  e.  g.  by  motion 
to  make  more  definite  and  certain ; 
by  answer,  &c. 

The  following  distinctions  are  to 
be  attended  to : — 

A  commingled  statement  is  not 
ground  of  demurrer.  Harsan  v.  Bay- 
ard, 5  I>uer,  656. 

Mere  indefiniteness  and  uncertainty 
are  never  proper  grounds  of  demur- 
rer. A  pleading  may  state  facts  suf- 
ficient to  constitute  a  cause  of  action, 
and  still  these  facts  may  be  stated  in 
a  manner  very  unsatisfactory  and  not 
definite  or  certain.  The  motion  re- 
lates to  the  mode  of  stating  the  facts, 
the  demurrer  to  the  sufiSciency  of 
facts  stated ;  each  is  proper  only  for 
its  own  place  and  purpose.  Supreme 
Ct.,  Sp.  T.,  1857;  Chesbroughs.  The 
New  York  and  Erie  Railroad  Com- 
pany, 13  Eow.  Pr.  R,  557. 

Under  the  Code,  if  the  time  when 
a  fact  happened  is  material  to  consti- 
tute the  cause  of  action,  it  should 
undoubtedly  be  stated.      The    fact 


without  the  time  would  be  insufficient 
to  constitute  the  cause  of  action. 
But  if  the  time  is  immaterial,  a  de- 
murrer will  not  lie  to  the  complaint 
for  omitting  to  state  it.  If  in  such 
case  the  allegations  are  uncertain  or 
indefinite  as  to  the  time,  and  the  de- 
fendant is  embarrassed  thereby,  he 
should  apply  to  the  court  for  an  order 
that  they  be  made  more  definite  and 
certain.  It  is  the  purpose  of  section 
]  60  of  the  Code,  to  provide  for  the 
correction  of  defects  in  form;  while 
the  office  of  the  demurrer  upon  the 
ground  that  facts  sufBcient  to  consti- 
tute a  cause  of  action  are  not  stated, 
is  to  present  the  questions  upon  the 
mere  right  of  a  party,  freed  from  all 
questions  of  form.  The  People  on 
rel.  Crane  «.  Ryder,  2  Kern.,  433 ; 
and  see  Martin  v.  Kanouse,  2  AbboM 
Pr.  R,  327 ;  Clark  v.  Dales,  20  Bark, 
42. 

In  general,  a  motion,  not  a  demur- 
rer, is  the  proper  remedy  for  defects 
in  the  mere  form  of  statement  See 
Prindle  v.  Caruthers,  15  K  Y.  R.  (I 
E.  P.  SmiWs),  425. 

Where  a  single  cause  of  action  has 
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The  office  of  the  demurrer. 


been  several  times  stated  in  several 
different  counts,  the  defendant's  rem- 
edy is  by  motion  to  strike  out,  founded 
on  affidavits,  not  by  demurrisr. 
Lackey  v.  Vanderbilt,  10  Moio.  Pr, 
B.,  155. 

The  defendant  cannot  demur  and 
answer  to  the  same  matter.  Munn 
«.  Barnum,  1  Abhotts'  Pr.  P.,  281. 

See  also,  on  this  point,  note  (m), 
infra. 

A  mere  clerical  error  in  a  complaint 
— e.  g.  the  omission  in  a  complaint 
against  two  defendants  of  the  letter 
"  s  "  in  the  word  "  defendants  " — will 
not  sustain  a  demurrer.  Chamberlin 
V.  Kaylor,  2  E.  D.  Smith's  0.  P.  R, 
134. 

(c)  The  form  of  the  demurrer  to 
a  defense  or  counter-claim  in  an 
answer,  or  to  a  reply,  must  vary  so 
much  with  the  circumstances  of  the 
case  that  forms  would  not  assist  the 
pleader  much ;  and  we  therefore  omit 
them. 

In  drafting  these  demurrers  the 
following  points  are  to  be  attended 
to:— 

In  trying  a  demurrer  to  an  answer, 
the  whole  of  the  answer  should  be 
taken  together.  Beach  v.  Berdell,  2 
Duer,  327. 

Where  a  demurrer  to  an  answer, 
containing  two  defenses,  one  of  which 
was  good  and  the  other  bad,  pur- 
ported to  be  to  the  whole  answer, 
but  it  was  evident  from  the  assign- 
ment of  grounds  of  the  demurrer, 
that  it  had  reference  to  the  second 
defense  only, — held,  that  it  was  not 
error,  under  the  liberal  mode  of  con- 
struing pleadings  enjoined  by  the 
Code,  to  construe  it  as  being  sub- 


stantially limited  to  the  badly  pleaded 
defense,  and  to  render  judgment  al- 
lowing it,  accordingly.  Matthews  «. 
Beach,  4  Seld.,  173. 

Mere  irrelevancy  in  an  answer  is 
not  a  ground  of  demurrer.  When  an 
answer  containing  irrelevant  matter 
is  demurred  to,  if  it  contain  a  valid 
defense  which  may  be  separated  from 
the  irrelevant  matter,  the  demurrer 
must  be  overruled.  Watson  «.  Hus- 
son,  1  Buer,  242. 

A  demurrer  does  not  lie  to  an 
answer,  in  an  action  of  libel,  which 
attempts  to  justify  the  words  com- 
plained of  by  a  mere  general  aver- 
ment that  they  vcere  true,  instead  of 
by  specifying  the  facts  which  are 
relied  upon  to  establish  the  truth  of 
the  charge.  The  proper  remedy  in 
such  case  is  by  motion  to  compel  the 
defendant  to  make  his  answer  more 
definite  and  certain.  Van  Wyck  v. 
Guthrie,  4  Duer,  268. 

The  N.  Y.  Common  Pleas  will  not 
allow  a  demurrer  to  an  answer  which 
merely  denies  the  allegations  in  the 
complaint.  The  only  remedy  for  de- 
fects in  such  an  answer  is  by  motion 
to  strike  out,  or  to  amend,  or  by  ap- 
plication for  judgment.  Ketcham  v. 
Zerega,  1  E.  D.  Smith's  C.  P.  P., 
653. 

(d)  Section  145  of  the  Code  re- 
quires the  demurrer  to  "distinctly 
specify  the  grounds  of  objection  to 
the  complaint."  Some  of  the  cases 
have  held, — one  in  respect  to  one 
ground  of  objection,  another  in  re- 
spect to  another, — that  this  requires 
a  distinct  specification  of  the  objec- 
tion intended  to  be  urged ; — e.  g.  by 
naming  the  necessary  party  who  has 
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Want  of  jurisdiction. 


Form  of  demurrer 


1.  On  the  ground  that  the  Court  has  no  Jurisdiction. 

No.  275. 

The  defendant  demurs  to  the  complaint  herein  [or,  to  the 
first,  or,  second,  &c.,  cause  of  action  stated  in  the  complaint 
herein],  and  for  the  grounds  of  his  demurrer  states,  that  it 
appears  upon  the  face  of  the  complaint : — 

(e)  That  the  court  has  no  jurisdiction  of  the  person  of  the 
defendant  [or,  no  jurisdiction  of  the  subject  of  the  action  (f )]. 


been  omitted ;  identifying  the  action 
shown  in  the  complaint  to  be  pend- 
ing in  another  court,  and  the  like. 
See  Swift  s.  DeWitt,  3  5bw.  Fr.  R, 
284;  S.  C,  1  Code  R.,  25;  Hinds  v. 
Tweddle,  7  Eow.  Pr.  R,  278 ;  and 
cases  cited  note  (n),  infra.  But  we 
think  it  clear,  from  the  language  of 
the  Code,  and,  upon  the  whole,  well 
settled  upon  authority,  that  the  de- 
murrer is  good  if  it  assigns  the 
grounds  of  objection  as  they  are  de- 
fined in  section  144.  If  the  objection 
is  that  the  court  has  no  jurisdiction 
(subdivision  1),  the  demurrer  should 
show  whether  it  is  jurisdiction  of  the 
person,  or  of  the  sulyect  matter,  or  of 
both,  that  is  wanting ;  the  language 
of  the  subdivision  being  in  the  alter- 
native. And  for  the  same  reason, 
where  the  demurrer  is  based  on  a 
defect  of  parties,  it  should  be  shown 
whether  a  defect  of  plaintiffs  or  de- 

29 


fendants,  or  both,  is  relied  on.  In  _ 
the  other  cases  we  consider  a  state- 
ment of  the  grounds  of  objection  in 
the  mere  words  of  the  subdivision 
under  which  the  demurrer  is  drawn, 
is  all  that  is  either  necessary  or  pro- 
per. Any  thing  further  is  redundant 
and  irrelevant.  See  note  (n),  infra  ; 
Getty  V.  The  Hudson  River  Railroad 
Company,  8  Eow.  Fr.  R.,  177.  The 
grounds  assigned  by  the  Court  of 
Appeals  in  Haire  v.  Baker  (1  Seld., 
357),  for  holding  the  demurrer  in 
that  case  sufficient  in  form,  appear 
in  our  view  fully  to  cover  all  six  sub- 
divisions of  section  144. 

(«)  Any  of  the  six  causes  of  de- 
murrer recognized  by  section  144  of 
the  Code  may  be  combined  in  one 
demurrer.  They  should,  in  such 
case,  be  stated  one  after  another,  in 
separate  paragraphs  and  numbered. 

(/■)  See  note  (d),  supra. 
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No  capacity  to  sue. 


Another  action  pending. 


2.    On  the  ground  that  the  plaintiff  has  not  legal  capacity  to 

sue.  (g) 

No.  276. 

[^Oommenoement  as  in  the  preceding  Form.] 

That  the  plaintiff  has  not  legal  capacity  to  sue.  (h) 


3.    On  the  ground  that  there  is  another  action  pending. 

No.  277. 

\_Oommenc6m6nt  as  in  Form  275,  supra.] 
That  there  is  another  action  pending  between  the  same 
parties  for  the  same  cause. 


(y)  This  defect  must  be  assigned, 
in  order  to  entitle  defendant  to  raise 
it.  The  want  of  a  capacity  in  the 
plaintiff  to  sue,  is  no  defect  in  the 
cause  of  action  ;  and  the  objection 
cannot  be  taken  on  a  demurrer  based 
on  the  ground  that  the  complaint 
does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

Thus  it  has  been  held  on  demur- 
rer to  a  complaint  by  a  receiver  ap- 
pointed in  supplementary  proceed- 
ings, based  on  the  want  of  a  statement 
of  facts  sufficient  to  constitute  a  cause 
of  action,  that  the  objection  that  the 
court  appointing  the  plaintiff  receiver 
had  no  jurisdiction  to  make  such  ap- 
pointment could  not  be  raised.  In 
order  to  bring  up  that  objection,  the 


demurrer  should  have  specified  the 
defect  that  the  plaintiff  had  not  legal 
capacity  to  sue.  Viburt  ii.  Frost,  3  Ab  - 
lotW  Pr.  B.,  119.  So  it  has  been  held 
that  the  omission  on  the  part  of  a 
corporation  plaintiff  to  show  their 
incorporation,  cannot  be  reached,  ex- 
cept on  a  demurrer  assigning  as  the 
ground  thereof,  that  plaintiff  has  not 
legal  capacity  to  sue.  The  objection 
does  not  go  to  the  cause  of  action. 
The  Bank  of  Lowville  v.  Edwards,  11 
How.  Pr.  R.,  216 ;  but  compare 
Johnson  ■».  Kemp,  11  lb.,  186. 

(A)  This  objection  is  waived  un- 
less taken  by  demurrer  or  answer. 
Belshaw  v.  Oolie,  1  E.  B.  SmitKs  C. 
P.  R,  213;  Hastings  v.  McKinley, 
3.,  373. 
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Defect  of  parties. 


Excess  of  parties. 


4.    On  the  ground  that  there  is  a  defect  of  jparties.  (i) 

No.  278. 

{Commerhcemeiit  as  in  Form  275,  supra.\ 
Tliat  there  is  a  defect  ( j)  of  parties  plaintiff  [or,  a  defect  of 
parties  defendant  (k)]. 


(i)  An  objection  to  a  complaint  for 
defect  of  parties  can  only  be  taken  by 
demurrer  or  answer.  Lewis  n.  Gra- 
ham, 4  Abbotts'  Fr.  R.,  106. 

(j)  The  language  of  the  Code  is, 
that  the  plaintiff  may  demur  when  it 
appears  upon  the  face  of  the  com- 
plaint that  "there  is  a  defect  of  par- 
ties," &c.  There  is  a  conflict  of  opin- 
ion on  the  question  whether  this 
language  embraces  the  case  where 
there  is  a  misjoinder  of  parties  by 
making  some  one  plaintiff  or  defend- 
ant who  ought  not  to  be  such,  or 
whether  it  is  confined  to  the  case  of  a 
defect  of  parties  strictly  speaking ;  so 
that  a  demurrer  on  this  ground  only 
lies  where  a  necessary  party  is  omit- 
ted. 

In  Fosgate  v.  The  Herkimer  Man- 
ufacturing and  Hydraulic  Company, 
the  opinion  was  expressed  that  "if 
the  complaint  shows  a  misjoinder  of 
defendants  a  demurrer  is  the  appro- 
priate remedy ;  if  the  defect  does  not 
appear  on  the  face  of  the  complaint, 
then  the  defendants  must  set  it  up  in 
their  answer.  And  the  opinion  of 
Crippen,  J.,  in  that  case  was  based 
on  the  ground  that  an  objection  to 
the  misjoinder  of  defendants  in  that 
case  (not  apparent  on  the  face  of  the 
complaint),  taken  for  the  first  time  on 
the  trial,  was  properly  overruled,  be- 
cause the  defendants  had  waived  it 


by  the  omission  to  set  it  up  in  the 
answer.  It  does  not  seem,  however, 
that  the  court  decided  the  case  upon 
this  ground,  and  the  case  is  not  deci- 
sive of  the  question.  See  also  The 
People  onrel.  Crane  v.  Eyder  (2  Kern. 
438),  where  the  question  is  raised, 
but  left  undecided. 

In  the  New  York  Superior  Court 
the  section  was  for  some  time  con- 
strued to  apply  just  as  well  to  cases 
of  an  excess  of  parties,  as  to  those  of 
defect  in  the  strict  sense  of  the  term. 
Leavitt  v.  Fisher,  4  Buer,  1 ;  and  see 
Bagott  V.  Boulger,  2  It.,  160  ;  Bates 
1).  James,  3  lb.,  45.  There  is,  how- 
ever, a  later  decision  at  special  term, 
to  the  contrary.  Gregory  v.  Oak- 
smith,  12  How.  Pr.  R,  184. 

In  the  Supreme  Court  and  in  the 
New  York  Common  Pleas,  the  strict- 
er construction  has  been  placed  upon 
this  clause  of  section  144  ;  and  it  is 
held  that  defendant  against  whom  a 
cause  of  action  is  stated  in  the  com- 
plaint, cannot  demur  thereto  on  the 
ground  that  another  person  is  im- 
properly made  a  defendant  with  him. 
Churchill  v.  Trapp,  3  Abbotts'  Pr.  R, 
806  ;  Pinkney  ».  Wallace,  lb.,  82  ;  or 
on  the  ground  that  one  is  improperly 
made  a  plaintiff.  Peabody  ».  The 
"Washington  County  Mutual  Insu- 
rance Company,  20  Barb.,  889. 

To  the  same  effect  is  the  recent 
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Causes  improperly  united. 


Insufficiency, 


5,    That  causes  of  action  are  improperly  united.  (1) 

No.  279. 

[Commencement  as  in  Form  275,  supra."] 

That  several  causes  of  action  have  been  improperly  united. 

6.    That  the  complavnt  does  not  state  facts  su^aient  to  consti- 
tute a  cause  of  action,  (m) 

No.  280. 

[Commencement  as  in  Form  275,  supra.] 
That  the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  (n). 


case  of  Giraud  v.  Beach,  3  E.  D. 
Smith's  G.  P.  JS.,  337. 

A  joint  demurrer  cannot  be  sus- 
tained by  two  or  more  defendants  on 
the  ground  of  defect  of  parties ;  be- 
cause there  are  too  many  defendants. 
Phillips  fl.  Hagadon,  13  Eow.  Pr.  P, 
17 ;  Eldridge  v.  Bell,  3.,  547. 

The  executor  of  an  indorser  of  a 
promissory  note,  who  as  such  execu- 
tor is  sued  together  with  the  maker, 
cannot  demur  to  the  complaint  in 
such  action  for  a  misjoinder  of  de- 
fendants, if  the  complaint  states  facts 
sufficient  to  constitute  a  cause  of  ac- 
tion against  him  in  his  representa- 
tive character.  Churchill  v.  Trapp, 
3  AbhotW  Pr.  P.  306. 

(yfc)  See  note  (d),  supra. 

(T)  A  demurrer  does  not  lie  to  a 
complaint  for  the  defect  of  not  sepa- 
rately stating  two  or  more  causes  of 
action .;  they  being  such  as  might  be 
united  dn  .one  complaint,  if  properly 


stated.  The  proper  practice  in  such 
case  is,  to  strike  out  of  the  complaint 
on  motion  every  allegation  not  essen- 
tial to  a  single  cause  of  action.  Peck- 
ham  V.  Smith,  9  How.  Pr.  P.,  436 ; 
Robinson  v.  Judd,  Tb.,  378 ;  Goading 
V.  McAllister,  lb.,  123  ;  Moore  v. 
Smith,  10  lb.,  361  ;  Woodbury  v. 
Sackrider,  2  Abbotts'  Pr.  P.,  402 ; 
Badger  v.  Benedict,  4  lb.,  176 ;  Dor- 
man  V.  Kellam,  Jb.,  202 ;  and  com- 
pare Cook  i;.  Chase,  3  Puer,  643. 
But  see  to  the  contrary  Durkee  ». 
The  Saratoga  and  Washington  Rail- 
road Company,  4  Sow.  Pr.  P.,  226  ; 
Pike  V.  Van  Nomer,  5  lb.,  172 ;  Getty 
V.  The  Hudson  River  Railroad  Co.,  8 
lb..  177 ;  Strause  v.  Parker,  9  lb.,  342 ; 
Van  Namee  v.  Peoble,  9  lb.,  198. 

(m)  It  is  important  to  distinguish 
between  defects  in  a  complaint  which 
go  to  the  sufficiency  of  the  cause  of 
action  itself,  and  those  which  relate 
only  to  the  degree  of  definiteness 
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Form  of  demurrer. 


and  certainty  in  statement  required. 
For  the  latter  defects,  the  only  remedy 
is  by  motion  to  correct  the  complaint; 
though  demurrers  are  often  errone- 
ously interposed.  A  demurrer  for 
want  of  a  statement  of  facts  sufBcient 
to  constitute  a  cause  of  action,  can 
only  be  sustained  where  the  complaint 
presents  defects  so  substantial  in 
their  nature,  and  so  fatal  in  their 
character,  as  to  authorize  the  court  to 
say,  taking  all  the  facts  to  be  admit- 
ted, that  they  furnish  cause  of  action 
whatever.  Where  the  demurrer  ad- 
mits enough  to  constitute  a  cause  of 
action,  the  complaint  will  be  sus- 
tained ;  and  if  the  defendant  requires 
a  greater  degree  of  certainty  than  is 
found  in  the  complaint,  he  must  seek 
his  relief  by  a  motion  that  the  plead- 
ing be  made  more  definite.  Graham 
V.  Camman,  13  Sow.  Pr.  i?.,  860 
Richards  v.  Edick,  17  Ba/rl.,  260. 
See  also  note  (5),  supra ;  Cudlipp  », 
Whipple,  1  Ablotts'  Pr.  R,  106 
Allen  V.  Patterson,  3  Seld.,  496 ;  Rich 
ards  V.  Blairs,  28  Mig.  L.  £  JE.,  157 
Knehue  c.  Williams,  1  Duer,  597. 

It  seems  than  in  an  action  against 
drawer  and  acceptor  of  a  bill,  the 
complaint  cannot  be  held  bad  on  a 
joint  demurrer  by  both  defendants, 
put  upon  the  ground  that  it  does  not 
state  facts  sufBcient  to  constitute  a 
cause  of  action,  if  it  states  a  cause  of 
action  against  either  defendant. — 
Woodbury  ■».  Sackrider,  '2,  AbboiW  Pr. 
R.,  402.  And  compare  Peabody  ii. 
The  Washington  Mutual  Insurance 
Company,  20  Ba/rh.,  339.  And  where 
a  complaint  sets  forth  two  distinct 
causes  of  action  and  a  general  demur- 
rer to  both  is  interposed,  if  either 
cause  of  action  is  good  the  demurrer 


must  be  overruled.  Butler  d.  Wood, 
10  Sow.  Pr.  R.,  222. 

Where  a  demurrer  to  a  complaint, 
founded  upon  the  objection  that  the 
complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action, 
does  itself  admit  facts  sufficient  to 
constitute  the  cause  of  action,  the 
admission  is  sufficient  to  sustain  the 
complaint  upon  the  argument  of  the 
demurrer.  Richards  «.  Edick,  17 
Pari.,  260.  Compare  Ayres  v.  Co- 
vill,  18  Barb.,  260. 

It  is  improper  to  set  up  an  answer 
that  the  complaint  does  not  contain 
facts  sufficient  to  constitute  a  cause 
of  action.   Slack  «.  Heath,  ante,  331. 

(n)  It  is  now  settled,  though  it  was 
once  disputed,  that  a  demurrer  on  the 
ground  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a 
cause  of  action,  need  only  assign 
that  ground,  and  need  not  specify  the 
particulars  in  which  the  complaint  is 
considered  defective.  A  demurrer  of 
this  description  was  held  good  in 
Haire  v.  Baker,  1  Seld.,  357.  See  also 
to  the  same  eSFect,  Johnson  v.  Wet- 
more,  12  Barb.,  483;  Paine  ».  Smith, 

2  Buer,  298 ;  Noxon  «.  Leavenworth, 
7  Mow.  Pr.  R.,  316 ;  Burnham  v.  Tie 
Bevoise,  8  lb.  159 ;  Swift  v.  De  Witt, 

3  lb.  280 ;  S.  0. 1  Code  R.,  25 ;  Durkee 
■».  The  Saratoga  Rail  Road  Company, 
2  OodeR,  145  ;  S.  C.  4  Row.  Pr.  R, 
226  ;  Hyde  v.  Conrad,  5  75. 112  ;  An- 
njbal  11.  Hunter,  6  lb.  255;  S.  0.  1 
Code  R,  M.  S.  403  ;  and  to  the  con- 
trary, Purdy  V.  Carpenter,  6  Row.  Pr. 
R.,  861 ;  Glenny  D.  Hitchings,  1  Code 
R,  56  ;  S.  0.  4  Row.  Pr.  R,  98  ; 
Grant  v.  Lasher,  2  Code  R.,  2 ;  Hun- 
ter V.  Frisbie,  lb.  59.  It  is  more  pru- 
dent to  omit  all  specification  of  the 
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SECTION   I. 

Denials. 

1.  General  denial. 

2.  General  denial  of  knowledge  or  information  sufficient  to 

form  a  belief. 

3.  Specific  denial  of  one,  or  more,  of  the  material  allegations 

of  the  complaint. 


defects  in  the  complaint  relied  upon ; 
as  by  pointing  out  certain  defects  the 
defendant  runs  the  risk  of  being  con- 
fined to  the  defects  specially  shown, 
and  of  being  forbidden  to  avail  him- 
self of  others  afterwards  discovered. 
See  Nellis?).  De  Forest,  16  Barb.,  65. 

(o)  See  FoKMAL  Parts  op  the 
Answer,  ante,  18. 

Tfie  office  of  the  Answer  is  to  pre- 
sent those  defenses  which  do  not 
appear  on  the  face  of  the  complaint. 
It  offers  or  it  invites  an  issue  of  fact. 
It  should  either  meet  the  statement 
of  the  cause  of  action  to  which  it 
responds  by  tendering  an  issue,  or  it 
should  assert,  by  way  of  avoiding  its 
effect,  additional  facts,  or  a  counter- 
claim, the  denial  of  which  it  chal- 
lenges. 

The  answer  must  respond  to  the 
complaint,  not  to  the  bill  of  particu- 
lars. Kreiss  v.  Seligman,  8  Barh., 
439.  The  defendant  cannot,  in  his 
answer,  raise  objections  for  which  a 


demurrer  is  the  appropriate  course. 
Section  148  of  the  Code  {ante,  3), — 
which  provides  that  if  certain  of  the 
objections  comprised  iii  the  grounds 
of  demurrer  are  not  taken,  either  by 
demurrer  or  answer,  the  defendant 
shall  be  deemed  to  have  waived  the 
same,- — -means  that  if  the  objection  is 
not  taken  by  demurrer,  where  that 
mode  of  raising  it  is  proper,  or  by 
answer,  in  cases  where  that  is  the 
appropriate  method,  it  is  waived. 
Therefore,  in  actions  sounding  in 
tort,  where  a  defect  of  parties  plain- 
tiff appears  by  the  complaint,  the 
defendant  should  take  advantage  of 
the  same  by  demurrer,  and  if  he 
omits  to  do  so,  he  waives  the  defect, 
even  though  he  insists  in  his  answer 
that  the  complaint  should  be  dis- 
missed for  that  defect.  Zabriskie  v. 
Smith,  3  Kern.,  322. 

The  objection  that  a  complaint 
contains  an  excess  of  parties,  may  be 
taken  by  demurrer  or  answer,  and 
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Office  of  answer. 


What  may  be  proved  under  general  denial 


1.   General  Denial,  (p)    v 
No.  280. 

The  answer  of  the  defendant  to  the  complaint  herein  [or,  to 


when  not  so  taken  is  to  be  deemed 
waived.     Leavitt  v.  Fisher,  4  Duer,  2. 

The  defendant  cannot,  at  the  same 
time,  demur  and  answer  to  the  same 
cause  of  action.  Munn  v.  Barnum, 
1  AbbotW  Pr.  B.,  281 ;  Slocum  v. 
Wheeler,  4  Sow.  Pr.  R,  373 ;  Cobb 
1).  Frazer,  5  /&.,  413 ;  Spellman  v. 
"Weider,  5  lb.,  5  (overruling  The 
People  V.  Meyer,  2  Code  B.,  49  ;  Gil- 
bert i>.  Davis,  2  Tb.,  50) ;  Ingraham 
V.  Baldwin,  12  Barb.,  9 ;  and  see 
Howard  v.  The  Michigan  Southern 
Railroad  Company,  3  Code  B. ;  S.  C, 
6  Eow.  Pr.  B.,  206. 

If,  however,  the  complaint  contains 
separate  counts,  the  defendant  may 
demur  to  one  and  answer  to  the  other. 
Ingraham  v.  Baldwin,  12  Barb.,  9. 

(p)  Under  a  general  denial  of  the 
allegations  in  the  complaint,  the  de- 
fendant may  introduce  any  evidence 
which  goes  to  controvert  the  facts 
which  the  plaintiff  is  bound  to  estab- 
lish in  order  to  sustain  his  action. 
Andrews  v.  Bond,  1 6  Ba/rb.,  633  ;  and 
see  Robinson  v.  Frost,  14  lb.,  536. 

Thus,  in  an  action  brought  to  re- 
cover for  services  rendered,  the  de- 
fendant, under  an  answer  which  de- 
nies the  allegations  in  the  complaint 
and  denies  that  he  is  indebted  to  the 
plaintiff,  is  at  liberty  to  prove  any 
circumstances  tending  to  show  that 
he  was  never  indebted  at  all,  or  that 
he  owed  less  than  was  claimed.    He 


may,  for  example,  under  such  denials 
prove  that  he  never  incurred  the 
debt — or  that  the  services,  either  in 
whole  or  part,  were  rendered  as  a 
gratuity — or  that  the  plaintiff  had 
himself  fixed  a  less  price  for  them 
than  he  claimed  to  recover — or  that 
they  were  rendered  upon  the  credit 
of  some  other  person  than  the  defend- 
ant— &c.  So  doing  is  not  an  attempt 
to  show  an  extinguishment  of  the 
alleged  indebtedness  by  payment, 
release,  or  otherwise;  but  to  show 
that  such  indebtedness  never  existed. 
Schermerhorn  v.  Van  Allen,  18  lb., 
29. 

But  there  is  now  no  "general 
issue  "  under  which  new  facts  consti- 
tuting a  defense,  but  not  averred  in 
the  answer,  may  be  given  in  evidence. 
Catlin  V.  Gunter,  1  Duer,  253 ;  Baker 
V.  Bailey,  16  Barb.,  57;  and  see  Gar- 
vey  V.  Fowler,  4  Sand/.,  665 ;  Hough- 
ton V.  Townsend,  8  How.  Pr.  B.,  443 ; 
Jackson  v.  Whedon,  1  B.  D.  SmitKs 
a  P.  B.,  141. 

Thus,  an  answer  which  merely  de- 
nies the  allegations  in  the  complaint, 
does  not  allow  the  defendant  to  rely 
upon  an  award  of  arbitrators  upon 
the  matters  in  controversy  as  a  bar 
to  the  action,  although  the  award 
appears  on  the  trial  from  the  plain- 
tiff's evidence.  Such  a  defense  should 
be  specially  stated  in  the  answer. 
Brazill  v.  Isham,  2  Kern.,  9 ;  afiBrm- 
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the  first  cause  of  action  contained  in  the  complaint  herein  (q)] 
shows  to  the  court : 

[First  (r)].  That  he  denies  each  and  every  allegation  of  the 
complaint  (S)  [respecting  the  same]. 

2.  General  Denial  of  Knowledge  or  Information  Sufficient  to 
Form  a  Belief,  (t) 

No.  281. 

[Commencerfhent  as  irvjpreceding  Form.'\ 


ing  S.  0.,  1  E.  D.  Smith's  0.  P.  S. 
437 ;  and  see  Gihon  v.  Levy,  2  Duer, 
176 ;  The  New  York  Central  Insur- 
ance Company  v.  The  National  Pro 
tection  Insurance  Company,  20  Barb., 
468;  Zabriskie  v.  Smith,  2  Kern.. 
822. 

(2')  If  the  complaint  contains  more 
than  one  cause  of  action,  the  answer 
should  indicate  to  which  cause  of 
action  each  defense  is  interposed. 
Where  the  complaint  contained  two 
counts,  each  upon  a  promissory  note, 
an  answer  referring  simply  to  "the 
note  mentioned  in  the  complaint" 
was  held  bad  for  uncertainty.  Kneed- 
ler  «.  Sternbergh,  \QHow.  Pr.  R.,  67. 

(r)  See  Formal  Pasts  of  the 
Answer,  ante,  20. 

(s)  Or,  "  each  and  every  allegation 
of  the  complaint  not  hereinbefore 
specifically  admitted."  See  ante,  20, 
note  (<)., 

{t)  The  Form  of  a  denial  may  be 
either  a  denial  of  the  allegation  re- 
sponded to,  or  a  denial  of  any  know- 
ledge or  information  thereof  sufficient 
to  form  a  belief.  In  the  latter  case 
it  is  better  to  follow  precisely  those 
words,  which  are  authorized  by  the 
Code.    See  ante,  23,  note  (w). 


An  exception  to  the  privilege  of  the 
defendant  to  deny  "  knowledge  or  in- 
formation sufficient  to  form  a  belief" 
is  established,  in  respect  to  the  alle- 
gations of  the  complaint  which  may 
be  conclusively  presumed  to  rest 
within  his  personal  knowledge.  The 
following  are  the  cases  in  which  this 
principle  is  laid  down. 

In  an  action  on  a  promissory 
note  alleged  to  have  been  made  by  the 
two  defendants  as  partners.  One  of  the 
defendants  answered  denying  know- 
ledge, &c.,  whether  the  note  was  made 
by  the  defendants  or  eifJier  of  them. 
Held  that  he,  being  one  of  j;he  defend- 
ants, certainly  knew  whether  Tie 
made  the  note  or  not ;  and  that  his 
averment  of  want  of  knowledge  was 
therefore  false  upon  its  face.  Mott«. 
Burnett  (N.  Y.  Common  Pleas  Sp. 
T.,  1851),  1  Code  R,  N.  &,  22S,  ap- 
proved, as  to  this  point,  on  appeal,  2 
R  D.  Smith's  O.  P.  R.,  60. 

In  an  action  for  an  assault,  the 
complaint  charged  defendant  with 
having  spit  in  the  plaintiff's  face. 
The  defendant  denied  knowledge,  &c., 
whether  he  did  spit  in  the  plaintiff's 
face  or  not.  Beld  that  as  a  general 
rule  defendant  could  not  thus  deny 
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Of  what  matters  defendant  may  not  deny  knowledge,  &c. 


allegations  presumptively  within  his 
knowledge ;  and  that  in  exceptional 
cases  where  he  in  truth  did  not  know 
or  did  not  remember  such  facts,  he 
must  in  his  answer  or  in  the  verifl- 
cation  state  the  circumstances  which 
he  supposes  warrant  the  qualified  de- 
nial. Richardson  v.  "Wilton,  4  Sand/., 
708. 

In  an  action  for  money  paid  to  de- 
fendants' use,  the  complaint  alleged 
that  plaintifi"  gave  defendants  notic& 
of  an  item  of  expense  incurred,  and 
that  defendants  thereupon  authorized 
plaintiff  to  pay  it.     The  defendants 
denied  knowledge,  &c.,  as  to  these 
allegations.     Seld  that  these  were 
matters  presumptively  within  defend- 
ants' knowledge,  and  that  they  were 
therefore  bound  unless  they  would 
admit  the  allegations,  to  deny  them 
positively.    Edwards  v.  Lent  (Alba- 
ny Sp.  T.,  1852),  8  Eow.  Pr.  R,  28. 
la  an  action  on  an  undertaking 
given  by  defendant  on  the  arrest  of 
a  third  person  at  suit  of  plaintiff,  the 
complaint  averred   the    arrest,    and 
the  execution  of  the  undertaking,  set- 
ting it  out.     The  undertaking  recited 
the  arrest.    The  defendant  admitted 
the  execution  of  an  undertaking,  but 
denied    knowledge,   &c.,    as    to    or 
whether  there  was  any  arrest,  and  as 
to  whether  the  undertaking  executed 
by  defendant  was  correctly  set  forth 
in  the  complaint.     Seld  that  both  de- 
nials were  bad.    The  recital  of  the 
arrest  in  the  undertaking  was  an  ad- 
mission which  precluded  defendant 
from  denying  knowledge  of  it.    And 
if  defendant  v^as  in  doubt  as  to  the 
correctness  of  the  copy  of  the  under- 
taking as  set  forth  in  the  complaint, 
he  shoidd  have  applied  for  an  inspec-  » 


tion.  "Weston  v.  Judd,  (N.  Y.  Com- 
mon Pleas  Sp.  T.,  1855,)  1  Abbotti 
Pr.  J?.,  254. 

In  an  action  brought  in  the  N.  Y. 
Common  Pleas  upon  a  judgment  ren- 
dered against  defendant  in  the  same 
court,  it  was  strongly  intimated  that 
a  denial  by  defendant  of  knowledge 
&c.,  respecting  the  recovery  of  the 
judgment  was  bad ;  the  judgment 
being  matter  of  public  record,  the  ex- 
istence of  which  defendant  was  as 
matter  of  law  deemed  to  know.  But 
the  case  was  decided  on  another  point. 
Ketchum  v.  Zerega  (1852),  1  E.  B. 
Smith's  0.  P.  R,  354. 

It  has  also  been  held  that  the  de- 
fendant in  action  on  a  promissory 
note  alleged  to  have  been  made  by  his 
agent,  is  not  at  liberty  to  deny  know- 
ledge, &c.  respecting  the  making  the 
note ;  but  is  bound  to  know  what 
were  the  acts  of  his  agent.  Thorn  v. 
The  New  York  Central  Mills,  10  5bw. 
Pr.  R,  19  ;  Sherman  v.  The  Same, 
(5th  District  Gen.  Term,  1855),  1  Ab- 
bots Pr.  R,  187. 

One  sued  as  an  indorser  of  a  prom- 
issory note,  by  a  complaint  alleging 
that  he  indorsed  the  note  and  it  was 
thereupon  transferred  to  the  plaintiff, 
cannot,  it  has  been  held,  deny  know- 
ledge, &c.,  whether  he  ever  indorsed 
the  note  or  whether  it  was  ever  trans- 
ferred to  the  plaintiff.  Both  these 
allegations  must  be  presumed  to  be 
within  his  personal  knowledge.  Pales 
V.  Hicks  (Supreme  Ot.  Sp.  T.,  1855), 
12  Eow.  Pr.  R.,  153. 

This  principle  has  been  somewhat 
further  extended  in  one  or  two  cases 
which  hold  that  as  to  matters  respect- 
ing which  the  defendant  necessarily 
has    means    of  information    within 
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Denial  of  knowledge  or  information,  <Sec 


[These  defendants  severally  say,  each  for  himself  (u),]  that 
they  have  no  knowledge  or  information  sufficient  to  form  a 
belief  as  to  the  allegations  of  the  complaint  [respecting  the 
same,  (v)] 


his  immediate  reach,  he  will  not  be 
permitted  to  deny  knowledge  or  infor- 
mation sufficient  to  form  a  belief,  but 
is  under  obligation  to  inform  himself. 

In  an  action  against  a  surety  on  an 
undertaking  for  the  payment  of  the 
amount  to  be  recovered  in  a  suit  then 
pending,  the  complaint  averred  a  re- 
covery of  judgment  against  the  prin- 
cipal ; — and  the  surety  in  his  answer 
denied  knowledge,  &c.,  as  to  this  alle- 
gation. It  appeared  on  a  motion 
against  his  answer,  that  the  attorney 
who  prosecuted  the  action  and  recov- 
ered the  judgment  against  the  prin- 
cipal, was  the  one  employed  by  the 
surety  in  conducting  his  defense. 
Held  that,  if  he  had  not  constructive 
notice  of  the  judgment,  he  had  the 
necessary  means  of  information.  He 
had  but  to  ask  Tiis  own  attorney,  when 
that  attorney  was  preparing  the  an- 
swer for  him.  To  permit  a  party 
with  every  means  of  information  with- 
in his  power,  to  deny  knowledge,  &c., 
would  be  to  sanction  a  palpable  eva- 
sion. Hance  w.  Kumming,  2  E.  D. 
-SmiiKs  C.  P.  R,  48 ;  S.  0.,  1  Code 
R,  K  S.,  204. 

In  an  action  for  goods  sold  and  de- 
livered to  two  defendants  as  partners, 
one  of  them  answering  alone  denied 
knowledge,  &c.,  whether  the  plaintiff 
sold  and  delivered  to  the  defendants 
the  goods  mentioned  in  the  complaint. 
Sisld  that  the  defendant's  ignorance 
was  quite  unnecessary.  Intentional 
ignorance  was  not  such  as  tha  legis- 
lature had  in  view  when  it  authorized 


a  defendant  to  put  in  issue  any  alle- 
gation of  a  complaint  when  he  had 
no  knowledge  or  information  as  to  its 
truth,  by  stating  such  ignorance.  If 
the  defendant  did  not  in  fact  know 
whether  his";^tner  or  his  clerks  had 
purchased  the  goods  of  the  plaintiff 
as  alleged,  he  was  bound  before  an- 
swering, to  inform  himself  on  the 
subject.  If  there  was  anything  to 
prevent  his  doing  so  he  should  have 
stated  what  it  was,  by  way  of  excuse. 
Chapman  v.  Palmer  (Supreme  Ct. 
Sp.  T.,  1855),  8  Sow.  Pr.  R,  37.  See 
also  Nichols  v.  Jones,  6  Row.  Pr.  R, 
355. 

It  appears  thus  to  be  well  settled 
(the  only  case  to  Ihe  contrary  being 
Sherman  v.  Bushwell,  Supreme  Ct. 
(N.  Y.  Gen.  T.,  1852),  7  Sow.  Pr.  R, 
171;  S.  C,  14  Barh.,  393;  with 
which  compare  Lefferts  v.  Snediker 
(N.  Y.  Gen.  T.,  1854),  1  Abbotts'  Pr. 
R.,  41)that  it  is  bad  pleading  to  deny 
knowledge,  &c.,  respecting  allega- 
tions of  the  complaint  which  may  be 
conclusively  presumed  to  rest  within 
his  personal  knowledge, — or  respect- 
ing which  he  necessarily  has  means 
of  information  within  his  immediate 
reach. 

As  to  the  appropriate  remedy  for 
the  party  upon  whom  is  served  a 
pleading  containing  such  a  denial, 
see  ante,  22,  note. 

(u)    See  Form  No.  4,   ante,  21, 
note  (v). 

(v)  See  note  (r),  supra. 
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What  is  a  specific  denial. 


What  should  be  denied. 


3.   Specific  Denial  (w)  of  One,  or  more,  (x)  of  the  Material  (y) 
Allegations  (z)  of  the  Complaint,  (a) 

No.  282. 

[Commencement  as  in  Form  No.  280,  supra.'X 
That  he  denies  the  second  allegation  of  the  complaint, 
respecting  the  indoi'sement  of  the  note  therein  mentioned. 

{Or,  That  he  denies  that  he  ever  indorsed  the  note  men- 
tioned in  the  complaint.] 


(w)  The  denial  may  be  either  gen- 
eral or  specific.  But  where  the  an- 
swer contained  both,  the  latter  denials 
were  struck  out  on  motion.  Denni- 
son  «.  Denison,  9  How.  Pr.  B.,  246. 
In  either  case,  if  the  plaintiff  does 
not  wish  to  be  taken  as  admitting  the 
allegations  of  the  complaint,  he  should 
present  an  actual  denial,  not  merely 
an  allegation  of  other  matters  sup- 
posed to  be  inconsistent  with  that 
which  it  is  desired  to  controvert.  See 
note  (t),  ante,  20. 

Merely  making  a  counter-state- 
ment, or  giving  a  different  version  of 
the  matter  from  that  contained  in  the 
complaint,  without  denying  the  alle- 
gations therein  contained,  is  not  spe- 
cifically controverting  such  allega- 
tions. Wood  V.  Whiting,  21  Bari., 
190. 

An  averment  that  a  transfer  of 
stock  was  "for  the  full  value  thereof 
received  from  the  defendant,"  without 
any  statement  as  to  what  the  value 
consisted  of  and  when  it  was  paid, 
does  not  amount  to  a  denial  that  it 
was  a  transfer  in  payment  or  security 
for  an  antecedent  debt.  Dykers  v. 
Woodward,  7  Smo.  Pr.  R,  313. 

But  where,  in  an  action  for  goods 


sold  and  delivered,  the  answer  of  the 
defendant  admitted  the  purchase  of 
the  goods,  but  averred  they  were 
purchased  upon  a  credit  not  expired, 
it  was  held,  at  Special  Term,  that 
allegation  in  the  answer  was  not  "a 
statement  of  new  matter  constituting 
a  defense,^''  but  merely  a  special  de- 
nial of  the  plaintiff's  allegation  that 
"the  defendant  is  now  indebted  to 
the  plaintiffs," — a  denial  of  the  con- 
tract set  up  Try  the  plaintiffs;  that 
new  matter  is,  where  the  contract  is 
admitted  and  the  matter  set  up 
avoids  the  contract, — not  where  the 
matter  set  up  denies  the  contract. 
Gilbert  1).  Cram,  12  How.  Pr.  B.,  455. 

(x)  Where  the  complaint  contains 
several  allegations,  each  necessary  to 
constitute  the  one  cause  of  action, 
distinct  denials  of  two  of  them  are 
not  to  be  considered  as  distinct  de- 
fenses. All  such  denials  go  to  con- 
stitute one  defense.  Otis  v.  Ross,  8 
How.  Pr.  B.,  198. 

(y)  The  denials  should  be  confined 
to  the  material  allegations  of  the 
complaint.  Fry  v.  Bennett,  1  Code 
B.,  Jy;  8.,  238.  Thus  an  answer  to  a 
complaint  for  the  foreclosure  of  a 
mortgage,  which  denies  only  the  alle- 
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Material  allegations,  only,  should  be  denied. 


Form  of  denial. 


gations  of  the  recording  of  the  mprt- 
gage  and  of  the  assignment,  is  frivo- 
lous. St.  Mark's  Fire  Insurance  Com- 
pany ■».  Har^s,  13  How.  Pr.  i?.,  95. 

There  are  many  things  necessary 
to  be  stated  in  the  complaint  which 
are  immaterial  to  the  cause  of  action. 
Time,  place,  quantity,  quality,  are 
often  facts  of  this  nature.  See  ante, 
64,  note  (e).  The  denial  must  always 
be  so  framed  as  to  meet  merely  the 
material  fact,  avoiding  any  contro- 
version of  the  circumstantial  and  im- 
material details.  Thus,  a  denial  that 
on  or  about  the  day  stated  in  the 
complaint  the  defendant  made  an 
assault,  will  be  construed  as  admitting 
the  assault  and  at  most  denying  only 
the  time,  which  is  immaterial.  Ba- 
ker V.  Bailey,  16  Barb.,  55.  For 
other  illustrations  of  this  principle, 
the  student  is  referred  to  the  cases 
cited  below. 

Thus,  also,  a  denial  that  the  de- 
fendant did,  &c.,  in  manner  and  form 
as  alleged  in  the  complaint,  is  utterly 
frivolous.  The  pleader  should  be 
cautious  how  he  qualifies  his  denia;Is, 
with  references  to  the  allegations  of 
the  complaint,  in  any  way  that  may 
be  construed  as  involving  such  a 
defect.  Thus  a  denial  that  the  de- 
fendant in  the  complaint  mentioned 
did,  as  therein  alleged,  accept  the 
draft  in  said  complaint  mentioned,  is 
bad  and  may  be  struck  out  on  mo- 
tion. Mier  v.  Cartledge,  4  How.  Pr. 
B.,  115. 

Although  the  allegation  is  in  the 
conjunctive,  the  denial  should  be  in 
the  disjunctive.  For  instance,  in 
controverting  an  allegation  that  "  de- 
fendant cut  and  carried  away  timber," 


a  denial  that  he,  "the  defendant  did 
cut  and  carry  away  timber,"  is  bad. 
Beach  v.  Barons,  13  Barl,  305.  For 
other  illustrations  of  this  familiar 
principle,  see  Hopkins  v.  Everitt,  8 
Code  R.,  150 ;  Otis  v.  Ross,  8  Em. 
Pr.  B.,  193  ;  Salinger  v.  Lush,  7/5., 
430;  Shearman  v.  The  New  York 
Central  Mills,  1  AbbotW  Pr.  B.,  187. 

(z)  A  denial  which  in  reality 
only  controverts  a  conclusion  of  law, 
is  bad.  Seeley  v,  Engel,  17  Barb., 
630 ;  Henry  v.  Roget,  9  How.  Pr.  B., 
215;  Hammer  v.  Kline,  9  Ik,  216; 
Hoxia  V.  Cushman,  7  N".  Y.  Leg.  Obs., 
149.  Thus  a  denial  that  the  plaintiff 
has  any  interest  whatever  in  the 
premises  mentioned  in  the  complaint, 
is  insufBcient.  Bentley  ».  Jones,  4 
How.  Pr.  B.,  202. 

So  of  an  averment  that  "  the  plain- 
tiff is  not  the  real  party  in  interest, 
nor  is  he  an  executor,  &c."  Russell 
11.  Clapp,  3  CodeB.,  64 ;  S.  C,  4  How. 
Pr.  B.,  349. 

So  of  an  averment  that  the  note  in 
suit  "was  obtained  from  the  said 
defendant  by  fraud,  and  is  without 
consideration  and  void."  M'Murray 
V.  Gifford,  5  lb.,  14. 

So  of  an  answer  which,  without 
denying  any  fact  stated  in  the  com- 
plaint, merely  says  that  "  the  defend- 
ant denies  that  the  plaintiff  is  enti- 
tled to  the  money  demanded."  Drake 
V.  Cockroft,  1  AbbotW  Pr.  B,  203 ; 
and  compare  Higgins  «.  Rockwell,  2 
Duer,  650. 

(o)  The  denials  must  respond  to 
the  allegations  of  the  complaint,  not 
to  the  statements  of  the  bill  of  par- 
ticulars. Kreiss  «.  Seligman,  8  Barb., 
439. 
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Analysis  of  Section  11. 


Inconsistent  defenses. 


SECTION    II. 


Defenses,  (b) 

I. — Matter  in  abatement  os  the  peesent  action, 

1.  No  jurisdiction. 

2.  Infancy  of  plaintiflF. 

3.  Coverture  of  plaintiflF. 

4.  No  such  corporation.  ' 

5.  Another  action  pending. 

6.  Partnership  of  plaintiflF  with  a  third' person. 
T.  Joint  interest  in  plaiatiflF  and  a  third  person. 

8.  Partnership  of  defendant  with  a  third  person. 

9.  Non-joinder  of  owner  of  the  equity  of  redemption ; — in 

foreclosure. 

10.  Assignment  of  cause  of  action  by  plaintiflF  to  third  person. 

11.  That  defendant  indorsed  as  agent. 


(S)  It  is  not  allowable  to  interpose 
both  a  denial  and  new  matter  incon- 
sistent with  a  denial, — e.  g.,  a  denial 
of  the  facts  constituting  indebted- 
ness and  an  averment  of  payment  of 
the  indebtedness,  and  of  tender  of 
payment.  Livingston  v.  Harrison,  2 
E.  D.  Smith's  C.  P.  S.,  197.  But  it 
seems  to  be  established  by  the  later 
cases,  that  this  rule  is  to  be  carried 
no  further  than  to  forbid  that  incon- 
sistency which  shows  that  the  one  or 
the  other  part  of  the  pleading  must 
be  false.  The  mere  fact  that  the 
materiality  of  one  of  the  defenses 
can  only  appear  by  assuming  that 
the  other  is  false,  is  not  enough  to 
deprive  the  defendant  of  the  oppor- 
tunity to  set  up  both.  Thus  in  an 
action  on  a  note,  he  may  deny  that 
he  made  the  note,  and  may  also  aver 


that  at  the  time  of  the  alleged  mak- 
ing of  the  note,  he  was  an  infant ; 
although  it  is  true  that  if  he  never 
made  the  note  it  is  quite  immaterial 
whether  he  was  an  infant  or  not. 
Mott  V.  Burnett,  2  E.  D.  Smith's  C. 
P.  R.,  50.  Thus  in  an  action  to  re- 
cover the  possession  of  personal  prop- 
erty, the  defendant  may  set  up  a 
general  denial  and  also  a  justification. 
Hackley  «.  Ogmun,  10  How.  Pr.  B., 
44.  And  see  Form  No.  314,  note  (x), 
post. 

Thus  also  in  an  action  to  recover 
securities  pledged  with  defendants, 
the  defendants,  in  their  answer,  may 
deny  knowledge,  &c.,  sufficient  to 
form  a  belief  whether  the  securities 
belonged  to  plaintiff;  and  also  aver 
that  the  securities  were  delivered  to 
them  by  plaintiflF  as  collateral  to  debts 
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Analysis  of  Section  II.  Several  defenses,  how  stated. 

II. — Discharge  and  ATomANCE. 

1.  Pajment. 

2.  Tender. 

3.  Accord  and  satisfaction. 

4.  Arbitrament  and  award. 

5.  Release. 

6.  Former  judgment. 

7.  Disctarge  in  bankruptcy. 

8.  Discharge  in  insolvency. 

9.  Limitations. 

10.  By  accommodation  indorsers,  showing  an  extension  of  time 

given  to  the  maker  by  plaintiff,  and  payment. 

11.  By  surety  for  rent,  showing  neglect  of  plaintiffs  to  collect 

from  principal,  or  give  notice  of  non-payment, 
in. — ^Intaliditt  of  the  conteact  sued  ok. 

1.  Infancy  or  coverture  of  the  defendant. 

2.  Mistake. 

3.  Want  of  consideration,  defendant  being  an  accommoda- 

tion maker,  and  the  note  having  been  misapplied. 

4.  Statute  of  frauds. 


5.     Usury. 


yet  unpaid.  Townsend  v.  Piatt,  3  A  verified  pleading  is  to  be  so  con- 
AhboM  Pr.  R,  325.  strued,  if  possible,  that  all  its  parts 
Each  defense  or  counter-claim  shall  harmonize  with  each  other ; 
should  be  a  complete,  single  defense  and  where  the  answer  of  the  maker 
of  itself,  without  reference  to  others,  to  a  complaint  on  a  promissory  note 
A  defense  cannot  be  made  out  in  set  up  as  a  first  defense  that  no  con- 
pleadings  by  connecting  two  or  more  sideration  was  ever  given  for  it ;  and 
separate  defenses  together  any  more  as  a  second  defense  set  forth  the  cir- 
than  it  could  formerly  by  connecting  cumstances  under  which  it  was  exe- 
together  two  or  more  special  pleas,  cuted  and  came  into  the  plaintiffs 
each  insufBcient  of  itself.  Spencer  hands,  it  was  held  that  the  first 
V.  Babcock,  22  Bari.,  326.  But  this  branch  of  the  answer  must  be  inter- 
rule  does  not  require  a  repetition  at  preted  by  the  second,  and  that  so  in- 
length,  of  facts  which  are  common  to  terpreted  it  was  no  defense  ;  and  the 
both  defenses.  Such  a  repetition  second  branch  not  having  been 
should  be  avoided  by  stating  such  sustained  by  the  evidence  at  the  trial, 
facts  at  length  in  one  defense,  and  that  the  whole  defense  failed,  and 
referring  in  the  other  defense  to  that  there  was  no  alternative  but  a  ver- 
statement  by  appropriate  words.  See  diet  for  the  plaintiff.  Ryle  «.  Har- 
Form  No.  61,  note  (x),  ante,  94.  rington,  4  Abbotts'  Pr,  JR.,  421. 
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Analysis  of  Section  II.  concluded.  No  jurisdiction.  Infancy. 

lY. — Justification  of  toet. 

1.  That  the  property  was  distrained  doing  damage. 

2.  By  common  carriers ;   showing  that  the   goods  were  de- 

stroyed by  a  risk  for  which  they  were  not  liable. 

3.  Plaintiff  the  aggresscft-  [son  assault  demesne]. 

4.  License. 

5.  Justification  and  mitigation, — in  slander. 

6.  Privileged  communication, — in  libel. 

V.     Keport  of  public  official  proceedings, — in  libel. 

I.  Mattek  in  Abatement  of  the  present  Action. 

1.  Wo  Jurisdiction,  (c) 

No.  283. 

That  at  the  time  of  tlie  commencement  of  this  action  (d), 

this  defendant  was  not  a  resident  [or,  all  of  the  defendants 

herein  were  not  residents]  of  this  county,  but  that  he  was  [or, 

the  defendant  T.  Z.  was]  a  resident  of  ,  in 

county. 

2.  Infancy  of  Plaintiff. 

No.  284. 

That  the  plaintiff  is  an  infant  under  the  age  of  twenty-one 
years,  to  wit  of  the  age  of  years. 

(c)  This  Form  is  adapted  to  the  was  anon-resident,  and  that  the  sum- 
case  of  want  of  jurisdiction  in  a  mens  had  not  been  sei-ved  upon  him, 
county  court.     Gode,  §  33.  was  held   bad,  as   showing  not  an 

(cZ)  A  denial  of  the  jurisdiction  of  original  want  of  jurisdiction,  but  only 
the  court,  in  an  answer,  must  show,  that  all  the  necessary  parties  were  not 
that  the  court  had  no  jurisdiction  yet  before  the  court.  Bridge  ».  Pay- 
when  the  suit  was  commenced.  And  son,  1  Duer,  613.  Irregularity  in 
in  an  action  against  joint  debtors  service  is  not  an  objection  to  the 
commenced  before  the  amended  Code  jurisdiction  that  may  be  taken  by 
of  1857  was  in  force,  an  answer  deny-  answer.  Nones  «.  The  Hope  Mutual 
ingthe  jurisdiction  of  the  court,  upon  Insurance  Company,  8  Barb.,  Gil. 
the  ground  that  one  of  the  defendants 
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ANSWERS. 


Coverture. 


No  such  corporation. 


Pleading  charter. 


3.  Coverture  qf  Plaintiff. 

No.  285. 

That  at  tlie  commencement  of  this  action,  the  plaintiff  was 
and  still  is  married  to  one  M.  N.,  then  and  yet  her  husband, 
who  is  still  living  at  ,  [and  that  this  action  does  not 

concern  her  separate  property.] 

4.  No  such  Corporation.  () 

No.  286. 

That  at  the  time  of  the  commencement  of  this  action  there 
was  not,  nor  is  there  now,  any  such  corporation  as  The 
Company,  named  as  plaintiffs  herein. 


(e)  The  provision  of  the  Revised 
Statutes  (2  i2e«.  Stat.,  458,  §3), 
which  declares  that  in  suits  brought 
by  a  corporation,  it  shall  not  be  neces- 
sary to  prove  on  the  trial  the  exist- 
ence of  such  a  corporation,  unless  the 
defendant  shall  have  pleaded  in 
abatement  or  in  bar  that  the  plaintiff 
is  not  a  corporation, — was  enacted 
to  relieve  the  plaintiff  from  the  ex- 
pense and  inconvenience  of  prepar- 
ing, in  every  case  of  an  action  by  a 
corporation  where  the  general  issue 
was  pleaded,  to  prove  its  charter.  If 
the  defendant  really  desired  to  litigate 
that  question,  he  was  required  to 
plead  the  fact  expressly.  The  Code 
has  not  abolished  that  provision. 
Taking  the  provisions  of  sections  140 
and  421  together,  it  will  be  seen,  that 
the  prior  practice  and  forms  of  plead- 


ings are  abolished  only  in  a  qualified 
manner ;  for  the  last-mentioned  sec- 
tion declares  that  existing  statutory 
provisions  relating  to  actions,  not  in- 
consistent with  the  Code,  and  which 
are  in  substance  applicable  to  the 
new  actions  authorized  by  that  sys- 
tem, are  not  affected  by  it.  There  is 
no  inconsistency  or  repugnancy  in 
applying  the  provisions  referred  to 
from  the  Revised  Statutes  to  actions 
under  the  Code.  There  are  the  same 
reasons  of  convenience  for  it  now 
which  existed  under  the  former  sys- 
tem, and  it  does  not  conflict  with  any 
particular  provision  of  the  Code.  It 
therefore  remains  in  force.  The  Bank 
of  Genesee  ■».  The  Patchin  Bank,  3 
Kern.,  309.  See  Stoddard  v.  The 
Onondaga  Annual  Conference,  12 
Barb.,  676. 


DEFENSES. 


465 


Requisites  of  ans-wer  of  pendency  of  other  suit. 


5.  Another  Action  Pending. 

No.  287. 

That  at  the  time  of  the  commencement  of  this  action  (f ) 
there  was  and  now  is  (g)  another  action  (h)  pending  in  the 
court  of  this  State  (i)  between  the  same  parties  ( j)  as 
this  action,  and  for  the  same  cause  as  that  set  forth  in  ihe  com- 
plaint herein. 


(y)  It  is  no  defense  in  this  action 
that  another  was  afterwards  com- 
menced. Burrows  v.  Miller,  5  Sow. 
Pr.  R.,  51  ;  and  see  Benner  v.  Mar- 
shall, 1  Wheat,  215 ;  Haight  v.  Hol- 
ley,  3  Wend.,  258. 

{g)  Discontinuance  of  the  other 
action  even  after  the  answer,  avoids 
this  defense.  Beals  «.  Cameron,  3 
How.  Pr.  R.,  414;  Averill  io.  Patter- 
son, 10  Pb.,  85. 

{h)  That  proceedings  other  than 
an  action — e.  g.  by  petition — may  be 
pleaded  as  a  defense  in  the  same  way. 
See  Groshon  v.  Lyon,  16  Barb.,  461 ; 
and  see  Ogden  v.  Bodle,  2  Buer,  611. 

(^■)  The  answer  should  show  with 
certainty  where  the  action  is  pending. 
But  pendency  of  another  action  in  a 
court  of  another  State,  or  in  a  Fed- 
eral court,  is  no  defense.  Cook  «. 
Litchfield,  5  Sandf.,  380;  and  see 
Burrows  v.  Miller,  6  How.  Pr.  i?.,  51  ; 
The  Republic  of  Mexico  v.  Arrangois, 
1  Ablotts'  Pr.  R,  487 ;  The  People 
V.  The  Sheriff,  1  ParJcer's  Cr.  R.,  659  ; 
HeckerB.  Mitchell,  b  AblotW  Pr.  R., 
453  ;  Bowne  v.  Joy,  9  Johns.,  221. 

(j)  In  an  action  for  partition,  de- 
fendant answered  that  prior  to  the 
commencement  of  the  action,  he  him- 

30 


self  had  commenced  a  suit  in  the 
same  court,  against  the  plaintiff  and 
others  for  the  partition  of  the  same 
lands  mentioned  and  described  in  the 
complaint  in  the  present  action.  The 
plaintiff  moved  to  require  the  defend- 
ant to  make  his  answer  more  definite 
and  certain,  by  naming  all  the  par- 
ties, plaintiff  and  defendant,  in  the 
former  action.  Meld,  that  this  motion 
must  be  denied.  The  answer  was 
neither  indefinite  nor  uncertain.  It 
plainly  indicated  the  precise  nature 
of  the  defense  relied  upon  by  the 
defendant.  True,  the  defendant 
had  gone  on  to  state  that  he  was  him- 
self the  plaintiff  in  the  prior  action, 
and  that  the  plaintiffs  in  the  present 
action,  together  with  other  persons 
not  named,  were  the  defendants  in 
that  action.  This  it  was  unnecessary 
for  him  to  do.  Having  alleged  the 
fact  that  a  prior  action  was  pending 
between  the  same  parties,  and  for  the 
same  cause,  he  would  be  obliged  to 
prove  the  allegation  upon  the  trial, 
but  he  could  not  be  required  to  state 
more  explicitly  in  his  answer,  the 
proof  he  expected  to  furnish.  Ward 
V.  Dewey,  12  Row.  Pr.  R.,  W3. 
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ANSWERS. 


Matters  in  abatement  of  the  action. 


6.   Partnership  of  Plaintiff  loith  a  Third  Person. 
No.  288. 

I.  That  the  supposed  note  in  the  complaint  alleged  to  haye 
been  made  and  delivered  to  the  plaintiff  was  not  made  to  him 
individually,  but  to  the  plaintiff  and  one  M.  N.  as  partners, 
who  received  and  held  the  same  as  such. 

II.  That  said  M,  N.  is  still  living  at    ,  .  (k) 

7.  Joint  Interest  in  Plaintiff  and  a  Third  Person.  (I) 
No.  289. 

I.  That  the  plaintiff  bad  not,  at  the  time  of  the  alleged 
grievances  in  the  complaint  mentioned  [nor  at  any  time  since], 
any  title  to  or  interest  in  the  {^property  the  subject  of  the 


(h)  The  rule  of  the  old  system  of 
pleading  that  the  defendant  who 
pleads  in  abatement  the  non-joinder 
of  parties  defendant,  "must  give  the 
plaintiff  a  better  writ,"  is  still  in 
force.  Fowler  «.  Kennedy,  2^ J5oM«' 
Pr.  i?.,  84Y;  Dennis  v.  Kennedy,  19 
Barh,bVJ. 

But  the  rule  that  an  objection  in 
the  nature  of  a  plea  in  abatement 
cannot  be  taken  in  a  general  answer 
is  abolished  by  the  Code.  And  the 
defendant  may  answer,  denying  each 
and  every  allegation  in  the  complafet, 
and  also  alleging  non-joinder  of  his 
copartner.  (Overruling  Gardner  f. 
Clark,  6  Eow.  Pr.  E.,  451,  and  King 
«.  Vanderbilt,  7  Ih ,  385 ;  and  see 
Ingraham  v.  Baldwin,  12  Barb.,  9) ; 
Mayhew  ».  Robinson,  10  How,  Pr. 
E.,  162 ;  Sweet  v.  Tuttle,  10  Ph.,  40 ; 
Bridge  v.  Payson,  5  Sand/.,  210. 

(I)  Where  the  defendant  in  an  ac 
tion  sounding  in  tort,  brought  by  one 


(or  more)  of  several  joint  tenants, 
permits  the  plaintiff  to  sue  alone  by 
failing  to  plead  the  joint  tenancy  in 
abatement,  the  recovery  should  be 
for  the  damages  sustained  by  all  the 
joint  tenants.  The  plaintiff  is  not 
entitled  in  an  action  by  one  of  the 
several  joint  tenants, — e.  g.  partners, 
— after  neglecting  to  avail  himself  of 
the  objection  by  plea  in  abatement, 
to  give  it  in  evidence  to  reduce  the 
damages.  He  is,  however,  entitled 
to  do  this  in  an  action  by  one  of  sev- 
eral tenants  in  common.  (Dockwray 
■B.  Dickenson,  Shinn.,  640;  Black- 
borough  v.  Graves,  1  Mod.,  102 ;  Ad- 
dison v.  Overend,  6  T.  B.,  766; 
Sedgworth  v.  Overend,  7  Ih.,  273; 
Wheelwright  <o.  Depeyster,  1  Johns., 
471 ;  Rich  ».  Penfleld,  1  Wend.^  380, 
886 ;  Gilbert  ».  Dickinson,  7  Wend., 
449);  Zabriskie  v.  Smith,  1855,  3 
Kern.,  322. 


DEFENSES.  467 


Defect  of  parties. 


action]   therein  mentioned,   except  jointly  and  undividedly 
with  M.  N.  and  O.  P. 

n.  That  said  M.  N.  and  O.  P.  are  still  living  at 

8.  Partnership  of  Defendants  with  a  Third  Person. 
No.  290. 

I.  That  at  the  time  mentioned  in  the  complaint  as  the  date 
of  the  note  in  suit,  these  defendants  were  in  partnership  with 
one  M.  N.,  under  the  firm  of  Z.,  N.  &  Co. 

II.  That  said  note  was  made  by  these  defendants  jointly 
with  said  M,  N.,  and  not  otherwise. 

III.  That  said  M.  N.  is  still  living  at 

'  9.  Nonjoinder  of  Owner  of  Equity  of  Redemption  y  in  Fore- 
closure, (m) 

No.  291. 

I.  That  after  the  making  of  the  mortgage  in  the  complaint 
described,  and  before  the  commencement  of  this  action,  the 
defendant  X.,  being  seized  of  the  premises,  by  his  deed  under 
his  hand  and  seal,  dated  on  the  day  of  185  , 

(«i)  The  mortgagor,  after  he  has  comes  with  entire  propriety  from  the 
parted  with  his  equity  of  redemption,  mortgagor  in  a  foreclosure  suit,  be- 
may  make  the  objection  that  his  cause  his  ultimate  liability  for  the 
grantee  is  not  a  party  to  the  suit,  debt  makes  it  of  the  highest  impor- 
The  want  of  any  necessary  party —  tance  to  him  that  the  title  which  will 
of  any  party  without  whom  the  mat-  be  made  by  the  sale  should  be  por- 
ters in  litigation  cannot  be  finally  feet  against  all  equities,  and  especially 
determined  or  a  perfect  judgment  be  against  that  which  is  of  the  greatest 
rendered — is  an  objection  which  is  consequence — the  entire  equity  of 
expressly  given  to  any  party  by  the  redemption.  And  that  the  grantee 
Code ;  by  demurrer,  where  the  facts  has  not  recorded  the  conveyance, 
constituting  the  objection  appear  in  makes  no  diiference  as  to  the  neces- 
the  complaint,  or  by  answer  where  sity  of  joining  him.  Hall  d.  Nelson, 
they  do  not.      And  this  objection  23  Bwrb.,  88. 
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ANSWERS. 


Matters  in  abatement  of  the  action. 


duly  conveyed  the  same  to  one  M.  N.,  siibject  to  said  mort- 


II.  That  said  M.  N.  is  still  living  at 
of  and  possessed  of  said  premises. 


,  and  seized 


10.   Assignment  of  Cause  of  Action,  l>y  Plaintiff,  to  Third 

Person,  (n) 

No.  292. 

That  after  the  sale  and  delivery  in  the  complaint  alleged, 
and  before  the  commencement  of  this  action,  to  wit,  6n  the 
day  of  185  ,  the  plaintiff  duly  assigned  (o) 

his  cause  of  action  against  this  defendant  arising  therefrom, 
to  one  M.  N^.,  who  then  became  and  ever  since  has  been  the 
lawful  owner  and  holder  thereof,  and  the  real  party  in  interest 
therein. 


(re)  This  and  the  following  defense, 
are  placed  in  this  order  for  con- 
venience of  arrangement,  although 
not  strictly  matters  in  abatement. 

The  objection  that  the  plaintiff  in 
a  suit  is  not  the  real  party  in  interest, 
must  be  set  up  in  the  answer,  to  ena- 
ble defendant  to  rely  upon  it  as  a 
defense ;  although  the  facts  should 
appear  upon  the  trial,  from  the  exam- 
ination of  witnesses,  it  is  then  too 
late  for  the  defendant  to  avail  himself 
of  it.  Jackson  v.  Whedon,  1  E.  D. 
Smith's  C.  P.  R.,  141. 

An  answer  averring  that  the  plain- 
tiff is  not  the  real  party  in  interest, 
is  insufficient  unless  it  alleges  also 
that  he  is  not  an  executor,  &c.,  nor  a 
trustee,  &c.  Tomkins  v.  Acer,  10 
How.  Pr.  E.,  309.  Nor  is  even  such 
an  averment  suflScient  without  adding 
a  statement  of  the  facts  which  are 


relied  on  as  the  ground  of  the  con- 
clusion that  the  plaintiff  has  no  right 
to  sue.  Russell  ».  Clapp,  V  Barb., 
482;  S.  C,  3  Code  R,  64;  S.  C,  4 
Eow.  Pr.  R,  347. 

When  the  complaint,  upon  a  prom- 
issory note,  in  an  action  against  the 
maker  and  payee,  to  show  title  in  the 
plaintiff,  averred  an  indorsement  by 
the  payee  and  a  delivery  to  the  plain- 
tiff, but  not  saying  by  whom,  and 
that  the  plaintiff  was  "the  holder 
and  owner  of  such  note,"  an  answer 
which  put  in  issue  the  latter  allega- 
tion, and  denied  that  the  payee  ever 
delivered  it  to  the  plaintiff,  but,  on 
the  contrary,  alleged  that  he  delivr 
ered  it  to  a  third  person,  whose  name 
was  stated,  was  held  not  frivolous. 
Metropolitan  Bank  ».  Lord,  1  Abbotti 
Pr.  R,  185. 

(p)  See  ante,  90,  note  (p). 


DEFENSES.  469 


Defendant  acted  as  agent  or  officer  of  corporation. 


11.  That  Defendant  Indorsed  as  Agent. 

No.  293. 

New  York  Common  Pleas. 


Natban   Babcock,   George   W.   Du- 
buisson,  and  John  H.  Hall, 


against 
Ransom  Beman. 


The  answer  of  the  defendant  sbows  to  the  court : — 

I.  That  he  denies  that  he  indorsed  the  promissory  note  set 
forth  in  the  complaint,  or  that  he  delivered  it  so  indorsed,  so 
that  it  afterwards  came  to  tbe  possession  of  the  plaintiffs,  as 
in  the  complaint  alleged. 

n.  This  defendant  further  denies  that  he  was  duly  noti- 
fied (p)  that  said  note  was  duly  presented  for  payment  to  the 
said  fii-m  of  Adam  Smith  &  Co.,  or  that  payment  thereof  was 
then  duly  demanded  from  said  firm,  or  of  the  non-payment 
thereof,  or  of  the  protest  of  the  said  note. 

III.  This  defendant  further  denies  that  there  now  remains 
due  thereon,  from  him  to. the  plaintiffs,  the  sum  of  five  hundred 
dollars,  with  interest  thereon  from  the  twenty-fourth  day  of 
February,  1852,  or  any  other  sum  whatever. 

IV.  This  defendant  says  that  the  following  is  a  true  copy 
of  the  promissory  note  made  by  the  said  firm  of  Adam  Smith 
&  Co.,  and  upon  which  this  action  is  brought,  and  that  the 
same  is  not  other  or  different,  to  wit : — 


{p)  A  denial  that  notice  of  protest     stricken  out  as  irrelevant.    Edgerton 
was  received  by  defendant,  may  be     e.  Smith,  3  Duer,  614. 
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That  the  note  in  suit  was  indorsed  by  defendant  as  agent. 

New  Toek,  Oct.  21st,  1851. 

Four  months  after  date  we  promise  to  pay  to  tlie  order  of 
K.  Beman,  Treas.,  Five  Hundred  Dollars,  at  ,  value 

received. 

(Signed)  Adam  SMrrn  &  Co. 

(Indorsed) — E.  Beman,  Treasurer,  (q) 

V.  This  defendant  further  says,  that  at  the  time  of  the 
making  and  indorsement  of  said  note,  he  was  the  Treasurer 
of  the  Union  Manufacturing  Company,  at  Raritan,  a  foreign 
corporation,  duly  incorporated  by  and  under  the  laws  of  the 
State  of  New  Jersey,  and  that  he  was  authorized  by  them 
to  receive  the  said  note,  and  to  indorse  the  same  to  the  plain- 
tiffs, as  such  Treasurer,  of  all  which  facts  the  plaintiffs  had 
notice. 

YI.  This  defendant  further  says,  that  the  said  Union 
Manufacturing  Company  was,  at  the  time  of  the  indorsement 
of  the  said  promissory  note  to  the  plaintiffs,  indebted  to  the 
plaintiffs  in  a  large  amount,  to  wit,  six  hundred  dollars  or 
thereabouts,   for  goods,   wares,  and   merchandise,   furnished 

(j)  There  is  a  distinction  between  officer  (Watervliet  Bank  i).  White,  1 

the  maker  and  indorser  of  a  note,  Den.,  608 ;  3  Barb.,  523),  and  actions 

who  signs  as  an  agent.     In  the  for-  were  maintained  in  the  name  of  the 

mer  case  he  is  held  liable,  although  corporation.      Hence,    a  transfer  of 

he  discloses  even  the  name  of  the  such  note  by  the  agent  of  the  corpo- 

principal  for  whom  he  acts  (3  Wend.,  ration  to  whom  it  is  made  payable, 

98 ;  7  Cow.,  31),  because,  although  in  his  name  as  such  agent,  where  the 

he  signs  as  agent,  the  note  purports  principal  is  known  to  the  indorser, 

to  be  his  individual  note  (4  Gomst.,  can  only  operate  as  a  transfer,  and 

208).  not  as  an  executory  contract  upon 

Where,  however,  a  note  is  made  certain  conditions  to  pay  the  note, 
payable  to  an  individual,  as  an  officer  (Mott  v.  Hicks,  1  Cow.,  514,  633  ; 
of  the  corporation,  a  different  rule  Brockway  v.  Allen,  17  Wend.,  41 ; 
has  been  apphed.  Such  a  note,  with-  Hicks  ».  Hind,  9  Barb.,  528) ;  Bab- 
out  any  indorsement  from  the  payer,  cock  ».  Beman,  1  Kern.,  200 ;  afflrm- 
has  been  held  to  be  the  property  of  ing  S.  0.,  1  E.  D.  SmitM  C.  P.  B., 
the  corporation  of  which  he  was  the  593. 
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Consideration  of  the  note.  Matter  in  discharge  and  avoidance. 

by  the  said  plaintiffs  to  the  said  Union  Manufacturing  Com- 
pany. 

YII.  The  defendant  further  says,  that  the  said  promissory 
note  was  received  and  indorsed  by  him  as  Treasurer  of  the 
said  Union  Manufacturing  Company,  and  not  in  his  individual 
capacity,  and  was  received  by  the  plaintiffs  as  an  obligation 
of  the  said  Union  Manufacturing  Company. 

YIII.  This  defendant  further  says,  that  the  promissory  note 
hereinbefore  set  forth,  was  indorsed  and  delivered  to  the  said 
plaintiffs  by  him,  on  account  of  a  precedent  debt  due  to  them 
from  the  said  Union  Manufacturing  Company,  and  for  and  on 
accoiint  of  no  other  consideration  whatever,  and  that  he 
received  no  consideration  therefor. 

This  is  the  answer  in  Babcock  v.  Beman,  held  good  on 
demurrer,  in  the  Court  of  Appeals  (1  Kern.,  200). 


II.    DiSCHAKGE   AKD   AvOIDANCE. 

1.  Payment,  (r) 
No.  294. 

That  on  the  day  of  185  ,  this  defend- 

(r)    Payment  must  be    specially  in  his  answer.     There  is  no  hardship 

stated  in  an  answer  under  the  Code,  in  requiring  this,  and  it  is  necessary 

Foot  4).  Gooding,  9  Barb ,  371.     See  to  prevent  surprise.     Such  payment 

also  note  (p),  ante,  455,  and  note  (J),  can  only  be  regarded  as  a  set-off  or 

ante,  461.                        '  counter-claim  for  money  paid  to  the 

Where  a  party  volunteers  to  pay  use  of  the  judgment  debtor,  and 
the  debt  of  his  creditor  without  his  should  be  pleaded  as  such  in  order 
request  or  consent,  under  section  293  to  give  the  other  party  an  opportun- 
of  the  Code— providing  that  after  ity  of  replying  to  it.  Calkins  «.  Pack- 
issuing  of  execution,  any  person  in-  er,  21  Bari  ,  275.  As  to  the  facts 
debted  to  the  judgment  debtor  may  material  to  be  alleged  in  such  case, 
pay  to  the  sheriff,  &c., — he  must,  in  and  the  proper  evidence  of  them,  see 
order  to  avail  himself  of  such  pay-  also  Handly  v.  Greene,  15  Bark,  601. 
ment  in  an  action,  set  it  up  specially 


472 


ANSWERS. 


Matter  in  discharge  and  avoidance. 


Tender. 


ant  paid  to  the  plaintiff  the  sum  of  dollars,  (s)  in 

full  [or,  in  part]  payment  of  the  note  [or  other  indebtedness] 
mentioned  in  the  complaint. 


2.  Tender,  (t) 

No.  295. 

I.  That  before  the  commencement  of  this  action,  to  wit,  on 
the'  day  of  185  ,  at  ,  this  defend- 

ant tendered  to  the  plaintiff  the  sum  of  dollars  in 

payment  of  said  note  and  interest  [or  other  indebtedness]  men- 
tioned in  the  complaint,  but  the  plaintiff  refused  to  receive  the 
same. 

n.  That  this  defendant  has  ever  since  remained  and  still  is 
ready  and  willing  to  pay  to  the  plaintiff  said  sum ;  but  the 
plaintiff  has  hitherto  refused  to  receive  the  same,  (u) 


(s)  An  answer  to  a  complaint  for 
money  lent,  which  states  that  defend- 
ant gave  his  check  to  the  plaintiffs 
for  the  sum  lent,  and  interest  to  the 
time  it  was  given,  and  that  the  plain- 
tifishave  not  returned  it,  and  that  it  is 
still  outstanding,  is  insufficient  un- 
less it  also  avers  that  plaintiff's  have  ne- 
gotiated it  to  a  third  person,  who  holds 
or  owns  it.  Strong  «.  Stevens,  4 
jDuei\  668.  Compare  Geller  v.  Seixas, 
4  AUotts'  Pr.  B.,  103. 

For  allegations  in  an  answer  show- 
ing that  the  note  of  defendant's  agent 
was  accepted  in  payment,  see  Rankin 
«.  Deforest,  18  Ba/rb.,  144.  For  an 
answer  by  a  defendant  sued  as  factor 
under  a  del  credere  commission,  show- 
ing a  remittance  by  instruction  of  his 
principal,  see  Heubach  v.  MoUraann, 
2  Duer,  227. 

(t)  As  to  this  defense  generally,  see 


Wilder  v.  Seelye,  8  Barl.,  408,  and 
cases  there  cited  ;  People  v.  Banker, 
8  How.  Pr.  S.,  258 ;  Livingston  v. 
Harrison,  2  H.  D.  Smith's  0.  P.  R, 
197. 

(u)  An  answer  alleging  that  on, 
&c.,  the  defendant  tendered  to  the 
plaintiff's  attorney  the  principal,  in- 
terest, and  costs  then  due,  without 
averring  a  readiness  still  to  pay  the 
same,  or  that  the  amount  is  paid  into 
court,  or  offering  to  bring  it  into 
court,  is  defective.  An  averment  of 
a  present  readiness  to  pay,  is  an  es- 
sential part  of  a  plea  of  tender.  Kort- 
right  «.  Cady,  5  Aiiott's  Pr.  P.,  358 ; 
S.  C,  23  Barb.,  490. 

As  to  the  proper  practice  in  ten- 
dering interest  in  arrear  upon  a 
foreclosure  for  a  default  in  the  in- 
terest clause,  see  Thurston  v.  Marsh, 
5  Abbotts'  Pr.  R,  889. 


DEFENSES.  473 


Accord  and  satisfaction.  Arbitrament  and  award. 

in.  That  this  defendant  now  brings  the  said  sum  of 
dollars  into  this  court  [or  if  already  paid  into  court.  That  this 
defendant  has  paid  said  sum  of  dollars  into  this 

court  in  this  action]  ready  to  be  paid  to  the  plaintiff  if  he  will 
accept  the  same. 

3.  Accord  and  Satisfaction. 

No.  296. 

That  after  making  the  covenant  [or,  other  instrument]  and 
the  alleged  breach  thereof,  [or,  after  committing  the  said  sup- 
posed grievances]  in  the  complaint  mentioned,  [or,  in  the 
cause  of  action  in  the  complaint  mentioned],  and  before  the 
commencement  of  this  action,  to  wit,  on  the  day  of 

185  ,  this  defendant  delivered  to  the  plaintiff,  and 
the  plaintiff  [or,  to  A  .B.,  one  of  the  plaintiffs,  and  said  A.  B.] 
accepted  and  received  from  the  defendant  dollars 

[or,  describing  the  thing  delivered  iy)  of  great  value] 

in  full  satisfaction  and  discharge  of  the  damages  [or,  moneys, 
or,  liability,  or,  debt,  as  may  he  appropriate],  in  the  complaint 
mentioned,  and  of  all  the  damages  by  the  plaintiff  sustained 
by  reason  of  the  non-performance  [or,  non-payment,  or,  neg- 
lect, or,  acts],  therein  alleged. 

This  form  is  sustained  by  2  Greenl.  onEv.,  28,  note  (1),  and 
cases  there  cited. 

4.    Arbitrament  and  Award. 
No.  297. 

I.  That  after  the  maturity  of  the  note  [or  after  the  accru- 
ing of  other  cause  of  action]  mentioned  in  the  complaint,  to 


(o)  1.  The  acceptance  of  a  wegroim-  ^  Abbotts^  Pr.  R.,l^i.    But  accept- 

tle  promise  of  payment  from  a  debtor  ance  of  a  non- negotiable  promise  does 

suspends  the  remedy  upon  the  orig-  not,  unless  it  is  founded  upon  a  new 

inal  indebtedness.     Geller  v.  Seixas,  consideration.    II. 
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wit,  on  the  day  of  186  ,  the  plaintiff  and  this 

defendant  [by  their  bonds  of  arbitration]  mutually  submitted 
themselves  and  all  matters  in  controversy  respecting  the  same 
to  the  arbitration  of  one  M.  N.,  who,  thereafter  and  before 
the  commencement  of  this  action,  to  wit,  on  the  day  of 

185  ,  by  his  award  then  duly  made  and  published, 
awarded  that  [die,  stating  substcmce  of  the  award'l  (w) 

6.  Release. 

No.  298. 

That  on  the  day  of  185  ,  the  plaintiff 

\or,  the  plaintiffs  jointly,  or,  A.  B.,  one  of  the  plaintiffs],  (x) 
in  consideration  of  ,  executed  under  his  hand  and 

seal,  and  delivered  to  this  defendant,  (y)  a  release  of  which 
the  following  is  a  copy  :  {Copy  of  the  release,  or  set  out  its  sub- 
stance.] 

6.  Former  Judgment. 

No.  299. 

That  on  the  day  of  '     185   ,  at  , 

in  an  action  brought  in  the  Court  by  against 

for  the  same  cause  of  action  as  that  set  forth  in  the 

{w)  An  answer  alleging  merely  whether  it  is  a  bar  to  the  action, 
that  the  parties  had  agreed  by  their  Gihon  v.  Levy,  2  Duer,  176.  But  it 
bonds,  &c.,  on  such  a  day  to  submit  is  not  necessary  to  allege  a  perform- 
all  matters  in  controversy  relative  ance  of  the  award.  Armstrong  v. 
to  the  note  in  suit  to  certain'  per-  Hasten,  11  Johns.,  189.  See  as  to 
sons,  naming  them,  as  arbitrators,  pleading  awards  generally,  ante,  200. 
that  the  matters  were  fully  submitted,  (x)  A  release  by  one  of  several 
&c.,  and  that  an  award  was  made  joint  plaintiffs  is  a  bar  to  the  action, 
and  published,  libc.,  and  that  the  Austin  v.  Hull,  13  Johns.,  286. 
power  of  the  arbitrators  was  not  re-  {y)  A  sealed  release  to  one  of  sev- 
voked  prior  to  the  submission,  was  eral  joint  obligors  enures  to  the  ben- 
held  bad  on  demurrer.  The  answer  eflt  of  all.  Kowley  «.  Stoddard,  7 
should  show  the  terms  of  the  sub-  Johns.,  207.  Otherwise  of  a  cove- 
mission  and  the  terms  of  the  award,  nant  not  to  sue.  Hamson  v.  Close,  2 
that  the  court  may  be  able  to  say  lb.,  448. 
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complaint  herein,  said  duly  recovered  judgment  upon 

the  merits  thereof,  against  said  for  the  sum  of 

dollars. 


7.  Discharge  in  Bankrwptcy.  (z) 
No.  300. 

I.  (a)  That  on  the  day  of  185  ,  this  de- 

fendant then  being  a  resident  of  ,  in  the  county  of 

,  and  State  of  ,  within  the  jurisdiction  of 

the  District  Court  of  the  United  States  for  the  district  of  , 
and  being  then  and  there  a  bankrupt  within  the  true  meaning 
of  the  act  of  Congress  entitled  "  An  Act  to  establish  a  uniform 
system  of  bankruptcy  throughout  the  United  States,"  approved 
August  19,  1841 ;  and  then  and  there  owing  debts  which  had 
not  been  created  in  consequence  of  a  defalcation  as  a  public 


(z)  This  defense  may  be  pleaded  to 
an  action  on  a  judgment  founded  on 
a  debt  existing  when  the  bankrupt 
filed  his  petition,  but  which  judgment 
was  recovered  before  the  discharge 
was  granted,  so  that  the  defendant 
had  no  opportunity  of  pleading  such 
discharge  in  the  prior  suit.  Dresser 
v.  Brooks,  3  Barb.,  429 ;  Fox  v.  Wood- 
ruff, 9 /&.,  498 ;  Johnsons.  Fitzhugh, 
i  Barb.  C%.,  360  ;  Clarke.  Rowling, 
3  Comst.,  216.  Otherwise,  if  the  dis- 
charge might  have  been  pleaded,  but 
was  not,  in  the  original  action.  Stew- 
ard V.  Green,  11  Paige,  535. 

(a)  It  may  be  deemed  questionable 
whether  a  discharge  in  bankruptcy 
is  to  be  considered  the  determination 
of  a  court  or  officer  of  special  juris- 
diction within  the  meaning  of  section 
161.  See  note  (w),  ante,  231.  Ac- 
cordingly we  give  above  a  form  of 


averment  stating  the  facts  which  gave 
jurisdiction.  But  it  seems  to  us  the 
better  opinion  that  such  averments 
are  unnecessary.  It  had  finally  been 
settled  in  Campbell  «.  Perkins,  (4 
Seld.,  430),  after  a  gradual  relaxation 
by  former  cases,  of  the  old  rules  re- 
specting pleading' discharges,  that  the 
discharge  might  be  given  in  evidence 
under  a  plea  with  notice;  and  we 
deem  that  in  place  of  paragraphs  I. 
and  II.  above,  the  following  averment 
might  properly  be  substituted. 
I.  That  on  the  day  of 

185  ,  at  ,'  the  Hon.  M.  N.,  Dis- 

trict Judge  of  the  United  States,  for 
the  district  of  ,  duly  made 

a  decree  discharging  this  defendant 
from  all  his  debts  [excepting  such  as 
were  created  by,  <&c.,  if  any  such  debts 
there  were]. 
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oflScer,  or  as  an  executor,  administrator,  guardian  or  trustee, 
or  while  acting  in  any  other  fiduciary  capacity,  did  by  a  peti- 
tion setting  forth  to  the  best  of  his,  this  defendant's,  knowl- 
edge and  belief,  a  list  of  bis  creditors  and  their  respective 
places  of  residence,  and  the  amounts  due  to  each,  together 
with  an  accurate  inventory  of  his,  the  said  defendant's,  prop- 
erty, rights  and  credits  of  every  name,  kind  and  description 
and  the  location  and  situation  of  each  and  every  parcel  and 
portion  thereof,  which  said  petition  was  duly  verified  by  his 
oath,  apply  to  the  said  district  court  of  the  United  States  for ' 
the  said  district  of  ,  the  said  court  then  being  held  at 

,  in  the  said  district  and  State  of  ,  before  the 

Hon.  M.  If.,  district  judge  of  the  United  States  for  the  district 
of  ,  and  who  then  and  there  had  full  power  and  lawful 

authority  to  hold  said  court  by  virtue  of  the  said  act  of  Con- 
gress, and  did  therein  declare  himself  to  be  unable  to  meet  his 
debts  and  engagements,  and  pray  to  be  declared  a  bankrupt 
pursuant  to  the  provisions  of  the  said  act,  and  that  the  said 
petition  being  then  and  there  received  and  filed  by  the  said 
district  court  of  the  United  States  for  the  district  of  , 

such  proceedings  were  had  thereon  that  afterwards,  to  wit,  on 
the  day  of  185  ,  at  ,  a  decree 

was  duly  made  and  entered  in  and  by  the  said  court  in  the 
said  matter  of  the  proceedings  in  bankruptcy  upon  said  petition, 
of  which  decree  the  following  is  a  copy  :  [Copy  of  decree.]  As 
by  the  said  decree  now  remaining  on  file  and  of  record  in  the 
ofiice  of  the  clerk  of  the  said  district  court  of  the  United 
States  for  the  district  of  will  fully  and  at  large 

appear. 

II.  That  after  the  entry  of  the  said  decree,  to  wit,  on  the 
day  of  ,  in  the  year  of  our  Lord  185  ,  at 

in  the  state  and  district  of  aforesaid,  one 

O.  P.,  then  and  there  being  the  clerk  of  the  said  district  court 
for  the  district  of  ,  did  under  a  true  copy  of  the  said 

decree,  make  and  sign  with  his  hand,  and  affix  thereto  the  seal 
of  the  said  court,  a  certain  certificate  in  the  words  and  figures 
following,  viz.:  [Copij  of  certificate.] 
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III.  That  the  supposed  indebtedness  alleged  in  the  com- 
plaint, if  any  such  ever  did  accrue,  accrued  before  [or,  that  the 
supposed  contract  alleged  in  the  complaint,  if  any  such  was 
made,  was  made  before],  the  granting  of  such  discharge,  and 
the  indebtedness  is  one  that  was  provable  against  the  estate 
of  the  defendant  in  the  proceedings  in  which  said  discharge 
was  granted,  and  was  not  nor  was  any  part  thereof  created  in 
consequence  of  a  defalcation  as  a  public  officer,  or  as  an  exec- 
tor,  administrator,  guardian,  or  trustee,  or  while  acting  in  any 
other  fiduciary  capacity. 

This  form  is  supported  by  McNulty  v.  Frame,  (1  Sandf., 
128),  and  cases  below  cited,  (b) 


8.  Discharge  in  Insolvency,  (c) 
No.  301. 

I.  That  on  the  day  of  185  ,  at  , 
the  Hon.                     ,  Judge  of  the  County  Court  of 
county  \or  other  officer],  duly  made  (d)  and  granted  to  this  de- 
fendant, then  an  insolvent,  a  discharge  from  his  debts,  pursuant 
to  the  statute  in  -such  case  made  and  provided. 

II.  That  the  supposed  indebtedness  alleged  in  tlie  com- 
plaint accrued  [or,  was  contracted],  if  any  such  ever  did  accrue 
[or,  That  the  supposed  contract  alleged  in  the  complaint,  if 
any  such  was  made,  was  made],  before  the  day  of 

185  ,  the  day  on  which  this  defendant  made  his 


(J)  The  following  are  the  cases  be-  Frame,  1   Sand/.,   128;    Varnum  b. 

fore  the  Code  on  pleading  discharges.  Wheeler,    1   Ben.,   331;    Maples  «. 

Sackett  v.  Andross,  5  Bill,  327 ;  Ste-  Burnside,  1   lb.,   332  ;    Ruchman  v. 

phens  V.  Ely,  6  lb.,  607 ;  Seaman  v.  Crowell,  1  Gomst.,  605 ;  McCormick 

Stoughton,  3  Barb.,  Oh.,  344  ;  McCabe  v.  Pickering,  4  Jb.,  276 ;  Campbell  v. 

V.  Cooney,  2  Sandf.  Oh.,  815  ;  Dresser  Perkins,  4  SeU.,  430. 

V.  Brooks,    3  Barb.,   429  ;    Morse  b.  (c)  See  note  (z),  supra. 

Cloyes,   11    lb.,    100;    McNulty  v.  (d)  See  note  (w),  ante,  231. 
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assignment,  as  required  by  law,  in  said  proceedings,  and  before 
tbe  granting  of  sucb  discharge,  and  was  made  within  this  State 
[or,  and  was  to  be  executed  within  this  State]. 

111.  That  at  the  time  of  the  first  publication  of  the  notice, 
required  by  law,  of  the  application  for  such  discharge,  the 
plaintiff  was  a  resident  within  this  State. 

lY.  That  the  plaintiff  united  in  the  petition  required  by 
law  in  said  proceedings,  for  the  discharge  of  this  defendant. 

Y.  That  on  the  day  of  185  ,  a  dividend 

was  duly  made  to  the  plaintiff  from  the  estate  of  this  defend- 
ant as  such  insolvent  under  said  proceedings,  of  the  sum  of 
dollars,  which  he  accepted,  (e) 


9.  Limitations,  (f) 

No.  302. 

That  the  cause  of  action  stated  in  the  complaint  did  not 

(e)  Paragraphs  III.,  IV.,  and  V.  loM  Pr.  R,  40.     To  the  contrary 

are  not  all  necessary.     Either  one  or  effect  was  Genet  v.  Tallmadge,  1  Code 

more  of  them  is  sufficient,  with  para-  B.,  Jf.  S.,  346;  S.  0.,  11  Mow.  Pr. 

graphs  I.  and  II.  R,  366. 

(/)  Where  the  provisions  of  the  The  mere  statement  in  the  corn- 
Revised  Statutes,  of  limitations,  are  plaint  that  the  claim  was  due  at  a 
relied  on  as  a  defense,  the  answer  certain  time,  does  not  conclude  the 
should  be  payment,  &c.  Henderson  plaintiff  under  the  statute  of  limita- 
vj  Henderson,  3  JDen.,  314;  Fellers  tions,  if  it  appear  from  the  facts 
V.  Lee,  2  Barb.,  488 ;  Miller  v.  Smith,  stated  that  the  right  of  action  did 
16  Werid.,  443.  But  it  seems  that  not  accrue  till  a  later  date.  Walden 
where  the  limitations  of  the  Code  are  «.  Crafts,  2  Abhotfs  Pr.  R,  301. 
applicable,  the  answer  should  be  as  Where  plaintiff  relies  upon  a  new 
above.  Pattison  v.  Taylor,  8  Barh.,  promise  to  avoid  the  defense  of  the 
250.  statute  oflimitations,  or  of  a  discharge 

The  defense  of  the  Statute  of  Lim-  in  bankruptcy,  it  is  not  necessary 

itations  must  be  set  up  by  answer  that  he  should  have  averred  the  new 

and  not  by  demurrer.     Code,  §  74 ;  promise  in  his  complaint.     The  cause 

Leffertts  «.  HoUister,  10  Eow.  Pr.  R,  of  action  in  such  case  is  not  the  new 

383 ;  and  see  Butler  v.  Mason,  5  Ab-  promise,  but  the  note.    Clark  v.  At- 
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accrue  (g)  within  years  (h)  before  the  commencement 

of  this  action. 

This  Form  is  supported  by  Angell  on  Limitations,  %  287, 
§  309,  and  cases  there  cited. 

10.  By  Accommodation  indorser  /   sJiowing  an  extension  of 
time  given  to  the  m^aher,  iy  plaintiff ,  and  Payment. 

No.  303. 

First.  For  a  first  defense. 

I.  That  the  note  mentioned  in  the  complaint  was  indorsed 
by  these  defendants  without  consideration,  and  for  the  accom- 
modation of  the  defendant  Z,  the  maker  thereof. 

II.  That  the  plaintifl's,  at  the  time  they  received  said  note, 
had  notice  thereof. 

III.  That  at  or  about  the  time  of  the  maturity  of  said  note 
the  plaintiff  did,  for  a  valuable  consideration,  and  without  the 

'  knowledge  or  assent  of  these  defendants,  make  an  agreement 
with  the  defendant  Z,  the  maker  thereof,  whereby  they  agreed 
to  extend  the  time  for  the  payment  of  said  note  by  said  Z  nine 
days. 

Second.  And  for  a  second  defense  the  defendants  show  : — 
That  said  note  was,  before  the  commencement  of  this  action, 
paid  by  said  Z,  by  a  negotiable  check  or  bill  of  exchange  drawn 
by  him,  on  the  Bank  of  this  city,  dated  on  or  about 

the  day  of  June,        ,  and  for  the  sum  of 

dollars. 

kinson,  2  E.  B.  SmitM  G.  P.  R.,  112.  within  the  meaning  of  the  statute  of 

And  see  Esselstyn  v.  Weekl,.  2  Ab-  limitations,  see  Harden  v.  Palmer,  2 

loM  Pr.  R,  272 ;  reversing  S.  C,  2  E.  D.  SmitW  G.  P.  R,  172. 

E.  D.  Smiths'  G.  P.  B.,  116.   ''*"  {g)  An  answer  that  defendant  did 

Theory  of  the  statute  of  limitations  not  promise  within  six  years,  &c.,  is 

and  of  the  operation  of  a  new  prom-  bad  in  many  cases,  inasmuch  as  the 

ise,  considered, — Phillips  v.    Peters,  statute  runs  not  from  the  time  of  the 

21  Bcvrb.,  351 ;  Winchell «.  Bowman,  promise  but  from  the  time  of  the 

21  Ih.,  448.    As  to  what  should  be  breach, 

considered  residence  out  of  the  State,  (JC)  Code,  part  II,  tit.  2,  §§  73-110. 
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Matter  in  discharge  and  avoidance.  Default  of  plaintiff. 


11.   By  a  Surety,'  showing  Neglect  of  plaintiff  ^)  to  collect 
from  the  principal,  or  gi/oe  Notice  of  Non-Payment. 

No.  304. 

I.  That  tlie  plaintiff  never  gave  tHs  defendant  any  notice 
of  the  alleged  non-payment  of  rent  by  M.  N.,  until  more  than 

months  after  the  termination  of  the  lease,  and  has 
never  made  any  demand  on  this  defendant  for  payment  of  said 
rent,  except  by  the  commencement  of  this  action. 

II.  This  defendant  further  shows,  tbat  at  the  time  alleged  in 
the  complaint  as  the  time  when  the  said  supposed  debt  be- 
came due,  the  said  M.  N.  was  solvent,  and  able  to  pay  the 
same,  and  the  same  might  have  been  collected  from  him  if  the 
plaintiff  had  used  due  and  diligent  effort  to  collect  the  same  ; 
instead  whereof  he  unreasonably  and  improperly  neglected  so 
to  do. 

III.  That  since  that  time,  and  before  said  six  months  there- 
after had  elapsed,  the  said  M.  N.  became  and  now  is  wholly 
insolvent  and  unable  to  pay  the  said  debt,  and  has  failed  to 
make  payment  thereof,  if  at  all,  through  the  unreasonable  neg- 
lect of  the  plaintiff  to  proceed  in  the  collection  of  the  same 
from  the  said  M.  1^.,  or  to  give  this  defendant  due  notice  of 
non-payment  of  said  claim  by  the  said  M.  IT. 

(i)  It  seems  that  when  an  unrea-  deemed  unreasonable  as  between  a 

sonable  delay  in  the  presentment  of  bona-fide  holder  and  the  drawer  of  a 

a  check  is  meant  to  be  relied  on  as  check,  unless  it  appears  that  it  works 

a   defense  in  an  action  against  the  an  actual  injury  or  loss  to  the  drawee, 

drawer,  the  fact  of  such  delay  ought  See  notes  to  Complaints  on  Checks, 

to  be  so  averred  as  to  raise  a  distinct  ante,  167.     Harbeck  «.  Craft,  4  Buer, 

issue  in  the  answer.  122. 

No  such  delay,  however,  is  to  be 
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Infancy. 


Coverture. 


Foreign  Law. 


Mistake. 


III.  Invalidity  of  the  Contract  sued  on.  (j) 
1.  Infancy  or  Coverture  of  the  Defendant,  (k) 

No.  305. 

That  at  the  time  of  the  making  of  the  supposed  [contracf] 
in  the  complaint  alleged  to  have  been  made,  this  defendant  was 
an  infant  within  the  age  of  twent  j-one  years,  to  wit,  of  the  age 
of  years,  [or,  was  [and  still  is]  the  wife  of  one  M.  N.] 

2.  MistaTce.Q) 

No.  306. 

That  said  note  was  given  upon  a  settlement  of  acconnt 
between  the  defendant  and  the  plaintiff,  and  was  intended  by 
them  to  be  made  and  received  for  the  sum  of  dollars 


(_;■)  Where  the  cause  of  action  al- 
leged in  the  complaint  is  a  contract 
made  in  a  foreign  State,  and  such  a 
contract  is  void  by  the  laws  of  the 
State  in  which  it  is  alleged  to  have 
been  made,  the  proper  mode  of 
taking  advantage  of  the  law  of  suCh 
foreign  State  is  by  answer  and  not 
by  demurrer,  Humphreys  e.  Cham- 
berlain, 1  Code  R,  K  8.,  387,  and 
foreign  statutes  must  be  specially 
set  forth  as  matters  of  fact.  Throop 
5).  Hatch,  3  AbbotW  Pr.  E.,  23 ;  Ben- 
ham  V.  Mornington,  3   G.  B.,  128. 

Where  the  vaUdity  of  a  statute  is 
in  question,  and  the  objection  to  it  is 
an  alleged  failure  of  the  legislature  to 
comply  with  the  provisions  of  the 
Constitution,  which  is  not  apparent 
upon  the  act  itself,  the  nature  of  the 
failure  should  be  distinctly  set  forth 


in  the  pleadings.  The  People  n.  Che- 
nango, 4:8el4.,  317. 

(h)  In  an  action  on  a  joint  contract 
where  one  defendant  pleads  infancy, 
it  seems  that  the  plaintiff  may  discon- 
tinue as  to  him  without  costs,  on 
application  to  the  court.  (4  Wend., 
209.)  But  if  he  goes  to  trial  and  the 
plea  of  infancy  is  established,  the 
successful  defendant  is  entitled  to 
costs,  although  the  plaintiff  recovered 
of  the  other  defendant,  Cuyler  v. 
Coats,  10  How.  Pr.  P.,  141. 

(Z)  As  to  the  rules  of  pleading  ap- 
plicable where  a  party  sued  for  non- 
performance of  a  contract  in  writing, 
seeks  to  have  it  reformed  so  as  to  ex- 
press the  real  intention  of  the  parties, 
Wemple  v.  Stewart,  22  Barb.,  154; 
Barton  D.  Sackett,  1  Code  P.,  97;  and 
see  Haire  v.  Baker,  1  Seld.,  363. 
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Mistake.  Fraud.  "Want  of  consideration. 

then  claimed  by  the  plaintiff  to  be  the  amount  due  him  from 
this  defendant ;  but  that  when  it  was  made  it  was,  by  mistake 
of  the  parties,  given  for  the  sum  of  dollars  mentioned 

in  the  complaint,  instead  of  the  sum  of  dollars,  which 

was  all  that  was  due.  (m) 

That  said  note  was  in  part,'  to  wit,  to  the  amount  of  \the 
excess],  without  consideration. 

This  Form  is  sustained  by  Seeley  v.  Engell,  3  Kern.,  542, 


3.   Wani  of  Consideration,  (n)  Defendant  leing  an  Accommo- 
dation Maker,  and  the  Note  having  heen  Misapplied. 

No.    307. 

I.  That  the  note  mentioned  and  described  in  the  complaint 
was  given  by  this  defendant  to  M.  ~S.,  the  payee  therein 
named,  without  any  other  consideration  than  is  hereinafter 
stated. 

II.  That  theretofore,  and  on  the  day  of 

185  ,  this  defendant  had  loaned  his  promissory  note,  dated  on 
that  day,  for  the  sum  of  dollars,  to  said  M.  N.,  with- 

(ot)  In  pleading  fraud  it  is  not  suf-  "  defense ;"  and  therefore  are  to  be 
flcient  to  allege  generally  that  such  distinctly  stated.  But  where  fraud  is 
an  act  was  fraudulent  (McMurray  v.  set  up  as  defense  to  an  action  on  con- 
Thomas,  5  How.  Pr.  i?.,  14 ;  Ander-  tract,  the  defendant  must  aver,  in  his 
son  V.  Johnson,  3  Sand/.,  1),  but  the  answer,  that  he  has  done  all  in  his 
circumstances  which  raise  the  fraudu-  power  to  restore  the  plaintiff  to  his 
lent  character  of  the  act  must  be  former  condition ;  otherwise  he  can- 
stated.  This  is  no  exception  to  the  not  prove  the  fact,  on  the  trial.  De- 
rule  that  facts  not  evidence  are  to  be  vendorf  v.  Beardsley,  23  Barb.,  657. 
pleaded.  Where  fraud  is  the  cause  (ra)  For  an  answer  showing  that 
of  action  or  defense  the  facts  in  which  the  note  was  given  in  payment  for  the 
the  fraud  consists,  are  "the  facts  transfer  of  a  void  instrument,  see 
constituting  the  cause  of  action"  or  Rodman  v.  Munson,  13  Barb.,  64. 
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Misapplication  of  Accommodation  Note. 


out  consideration,  and  solely  for  the  accommodation  of  said 
M.  N.,  and  upon  his  promise  to  take  up  and  pay  the  same  at 
maturity. 

III.  That  said  note  fell  due  on  the  day  of 

185  ,  and  that,  at  the  request  of  said  M.  N.,  this  defendant 
then  gave  him  the  note  in  suit,  for  the  special  purpose  of 
enabling  him,  said  M.  N.,  therewith  to  take  up  and  renew 
said  first  note  of  dollars,  he  paying  the  balance,  and 

upon  the  special  agreement  and  understanding  with  him  that 
it  should  be  so  used,  and  not  otherwise. 

IV.  That  the  plaintiff  having  a  claim  then  overdue  against 
the  said  M.  N.,  he,  said  M.  N.,  wrongfully  diverted  said  note 
from  the  purpose  for  which  it  was  given,  and  fraudulently 
misapplied  the  same  by  giving  it  to  the  plaintiff  as  collateral 
to  secure  the  payment  of  said  claim. 

Y.  That  the  plaintiff  is  not  a  lona-fide  holder  of  the  note 
in  suit  for  a  valuable  consideration ;  but  received  the  same 
with  notice  of  the  foregoing  facts,  (o)  and  as  collateral  to 
secure  the  payment  of  an  antecedent  debt,  and  without  pay- 
ing any  consideration  therefor. 

YI.  That  this  defendant  denies  each  and  every  allegation 
contained  in  the  complaint,  inconsistent  with  the  foregoing 
statement,  (p) 


(o)  Where   in   an   action   upon   a  pose  of  the  indorsement,  this  consti- 

promissory  note  against  the  maker  tutes  prima  facie  a  good  defense  to 

and  indorser,  the  indorser  sets  up  the  the  indorser ;  and  it  is  not  necessary 

defense  that  the  note  was  indorsed  for  him  to  allege,  in  his  answer,  that 

by  him  for  a  particular  purpose,  and  he  has  been  injured  by  the  diversion. 

no  other,  for  the  accommodation  of  It  is  incumbent  upon  the  plaintiff  to 

the  maker,  and  that  there  has  been  a  show  that  the  indorser  has  not  been 

diversion  of  the  note  to  a  different  injured.      Rochester  v.  Taylor,   23 

purpose;  and  the  answer  alleges  that  Barl.,  18. 

when  the  plaintiff  received  the  note,  {p)  As  to   the   propriety  of  this 

he  had  notice  of  the  object  and  pur-  form  of  denial,  see  ante,  20,  note  (Q. 
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Statute  of  Frauds.  Statute  need  not  be  pleaded.  Usury. 


4.  Statute  of  Brands. 
No.  308. 

I.  That  the  supposed  promise  in  the  complaint  alleged,  is 
a  special  promise  to  answer  for  the  debt  [or,  default,  or,  mis- 
carriage] of  another  person,  (q)  to  wit,  M.  JS".,  in  said  com- 
plaint mentioned. 

n.  That  no  note  or  memorandum  of  such  contract,  ex- 
pressing any  consideration,  was  made  in  writing,  or  subscribed 
by  the  party  to  be  charged  therewith,  to  wit,  this  defendant 
[but,  on  the  contrary,  the  same  was  wholly  without  consider- 
ation]. 


5.   Usury,  (r) 

No.  309. 

I.  That  the  note  mentioned  in  the  complaint  was  made  and 
delivered  to  the  defendants  upon  the  corrupt,  unlawful,  and 

(j')  An  express  reference  to  the  Q  AVbotts' Fr.  R,  74,  and  cases  there 

statute,  by  its  title  or  otherwise,  is  cited. 

not  necessary,  if  indeed  proper.     It  And  it  is  held  that  a  party  setting 

is  sufScient  to  set  forth  the  facts  up   this  defense  must  aver  clearly 

which  render  its  provisions  applica-  every  particular  necessary  to  establish 

ble.     Goeleti).  Cowdrey,  li)««r,  132;  the  usury  charged,  and  must  dis- 

and  see  Oarris  «.  Ingalls,  12  Wend.,  tinctly    negative    every    supposable 

70  ;  Shaw  «.  Tobias,  3  Oomst.,  188.  fact,  which,  if  true,' would  render  the 

(r)  Usury  can  no  longer  be  proved  transaction  innocent  or  lawful, 
under  a  denial  of  making  the  con-  Thus,  an  answer  in  an  action  for 
tract.  See  ante,  455,  note  (p).  The  foreclosure  of  a  mortgage,  which 
defense  of  usury  must  be  distinctly  alleged-  that  the  mortgage,  although 
set  out  and  the  amount  definitely  dated  on  a  day  specified,  was  not 
stated.  4  Faige,  526 ;  Pay  e.  Grim-  executed  until  a  specified  day  there- 
stead,  10  Barb.,  821 ;  Catlin  v.  Gun-  after,— that  it  was  made  to  secure  a 
ter,  1  Duer,  253 ;  Morris  v.  Slatery,  loan  which  was  not  made  until  after 
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Requisites  of  answer  of  usury.  Justification  of  tort. 


usurious  agreement  and  understanding,  between  the  defendant 
and  the  plaintiff,  that  the  defendant  should  pay  the  plaintiff, 
and  that  the  plaintiff  should  reserve  and  secure  to  himself, 
for  the  loan  of  money,  a  greater  sum  than  at  the  rate  of  seven 
per  cent,  per  annum,  to  wit,  at  the  rate  of  per  cent,  (s) 

per  annum  [besides  a  commission  of  per  cent,  on  the 

face  of  said  note]. 

II.  That  said  sum  was  deducted  and  reserved  from  the 
amount  of  said  note  by  the  plaintiff,  and  the  balance  only  paid 
to  this  defendant,  that  is  to  say,  that  this  defendant  agreed  to 
pay  and  the  plaintiff  agreed  to  receive  the  sum  of 
dollars  for  said  loan,  the  plaintiff  reserving  and  securing  to 
himself  for  the  loan  of  money  on  said  note,  until  the  maturity 
thereof,  the  sum  of  dollars. 


IV.    Justification  of  toet. 

1.    That  the  Proferty  was  Distrained,  Doing  Damage, 

No.  310. 

I.  That  at  the  times  mentioned  in  the  complaint,  this  de- 
fendant [or,  one  M.  E".]  was  lawfully  possessed  (t)  of  the  real 

the  day  of  execution, — that  it  was  specting  variance  between  pleadings 
thus  antedated  for  the  purpose  of  and  proofs,  are  applicable  to  the  de- 
reserving  excessive  interest,  and  that  fense  of  usury ;  and  unless  the  proof 
the  defendant  did  thereby  reserve  of  usury  diffeArom  the  answer  in  its 
excessive  interest ;  but  which  did  not  entire  scope  and  meaning,  the  vari- 
aver  that  such  excess  of  interest  was  ance  will  be  deemed  immaterial,  if 
^■v&c  exacted  OT  paid,  3,ndim  not  deny  the  plaintiff  gives  no  proof  that  he 
that  the  loan  was  engaged  and  the  was  misled  to  his  prejudice.  Catlin 
money  set  apart  by  the  lender  for  the  «.  Gunter,  1  Kern.,  368;  S.  C,  10 
borrower  from  the  day  of  the  date  of  How.  Pr.  R.,  315 ;  Deuel  v.  Spence, 
the  mortgage, — was  held  insufficient  1  AUotts'  Pr.  R,  237. 
as  a  plea  of  usury.  Banks  v.  Van  (Q  This  is  made  a  sufficient  aver- 
Antwerp,  5  Abbotts'  Pr.  R.,  411.  ment  of  title,  in  this  case,  by  section 
(«)  The  provisions  of  the  Code  re-  166  of  the  Code,  ante,  7. 
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Property  distrained  doing  damage.  Loss  of  goods  by  fire. 


property  upon  which  the  goods  therein  mentioned  ^vere  taken, 
to  wit,  a  certain  meadow  called  [or  otherwise  identify 

it],  situate  at 

II.  That  the  property  alleged  in  the  complaint  to  have 
been  taken  and  carried  away  by  this  defendant,  was  at  the 
time  therein  stated,  wrongfully  upon  said  premises  of  the  de- 
fendant [or,  of  said  M.  N.]  and  then  encumbering  the  same 
and  doing  damage  thereon. 

III.  That  [acting  by  command  of  said  M.  N.],  this  defend- 
ant then  and  there  took  said  property,  and  removed  and  car- 
ried the  same  away  to  a  convenient  distance,  doing  no  unne- 
cessary damage  thereto,  and  there  left  the  same  for  the  use  of 
the  plaintiff. 

IV.  That  these  acts  are  the  same  of  which  the  plaintiff 
complains. 


2.  By  Common  Carriers  /  showing  that  the  goods  were  Lost  iy 
a  MisTcfor  which  they  were  Not  Liable, 

No.  311. 

First.    [Denial.'] 

Second.    And  for  a  second  defense  these  defendants  show, 

I.  That  the  merchandise  mentioned  in  the  complaint  was 
delivered  by  the  plaintiffs  to,  and  received  by  the  defendant 
on  board  the  steamboat  Lexington,  under  and  in  pursuance  of 
a  special  contradflbade  between  the  plaintiffs  and  defendant 
for  the  transportation  of  the  same  from  New  York  to  Stoning- 
ton,  in  the  following  words,  viz. :  [Goj)y  of  the  contract.']  (u) 

II.  That  while  the  merchandise  was  well  and  properly 
stowed  on  board  the  steamboat,  and  being  carried  pursuant  to 
the  contract,  and  without  any  carelessness  or  misconduct  of 
defendant  or  its  servants,  or  any  defects  of  the'  boat  or  its 

(u)  If  the  contract  is  truly  set  out      ficient  to  refer  to  it  there,  without 
in  the  complaint,  it  is,  of  course,  suf-      setting  it  out  in  the  answer. 
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Plaintiff  the  aggressor. 


equipments,  the  boat,  by  mere  casualty  and  accident,  took 
fire  and  was  consumed,  witli  its  cargo,  including  the  mer- 
chandise of  the  plaintiffs  ;  and  thereby,  by  accident  and  casu- 
alty of  fire,  and  not  by  any  negligence,  misconduct,  or  default 
of  the  defendants,  the  merchandise  was  not  delivered  at  Ston- 
ington,  and  became  lost  to  the  plaintiffs. 

This  defense  is  supported  by  Dorr  i).  The  New  Jersey  Steam 
Navigation  Company,  1  Kern.,  485. 


3.    Plaintiff  the  Aggressor,  (y)    (Son  Assault  Demesne.) 
No.  312. 

I.  That  at  the  time  mentioned  in  the  complaint,  and  just 
before  the  time  of  the  commission  of  the  alleged  grievances 
therein  stated,  the  plaintiff  made  an  assault  \state  it  as  if  in  a 
complaint  against  Mtti  (w)]  upon  this  defendant,  and  would 
have  beaten  and  greatly  bruised  [or  otherwise  injured] 
him  if  he  had  not  immediately  defended  himself ;  wherefore 
he  did  defend  himself  as  he  lawfully  might,  and  in  so  doing 
did  necessarily  and  unavoidably  a  little  beat  and  bruise  [or 
otherwise  injure']  the  plaintiff;  and  that  if  the  plaintiff  sus- 
tained any  damage,  it  was  occasioned  by  his  first  assaulting 
the  defendant. 

II.  That  the  acts  above-mentioned  are  the  same  of  which 
the  plaintiff  complains. 

III.  That  this  defendant  denies  each  and  every  allega- 
tion of  the  complaint,  except  such  as  are  hereinbefore  ad- 
mitted. 


(«)   For  the  necessary  averments  meyer,  5  Duer,  447 ;  and  see  Radde 

in  an  answer  to  a  complaint  for  false  v,  Ruckgaver,  3  lb.,  684. 

imprisonment,   see  Corwin  v.  Free-  (w)  See  Complaints  in  actions  for 

land,  2  Seld.,  560  ;  "Willis  v.  Have-  Assault  and  Battery,  ante,  328. 
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Justification  of  tort. 


Tr 


espass. 


Defamation. 


4.  License. 
No.  313. 

I.  That  on  the  day  of  185,  [and  at  various 
times  between  that  day  and  the  day  of  185  ,] 
the  plaintiif  gave  to  this  defendant  license  to  enter  [cfec,  ac- 
cording to  thefact.l 

II.  That  under  and  in  pursuance  of  said  license  of  the  plain- 
tiff, the  defendant  did  enter,  &c.  [state  act  of  defendant  accord- 
ing to  the  fact. 1^ 

m.  That  the  above  acts  are  the  same  of  which  the  plain- 
tiff complains. 

IV.  And  the  defendant  denies  each  and  every  allegation  of 
the  complaint  inconsistent  with  the  foregoing. 

5.  Justification  (x)  and  Mitigation  (y) ; — In  Slander,  (z) 

No,  314. 

First.  For  a  first  defense. 

I.  That  the  supposed  defamatory  words  \or,  libel]  in  the 
complaint  set  forth  [and  each  allegation  therein  contained]  are 


(x)  Before  the  Code,  it  was  held 
that  matter  in  justification  might  be 
given  in  evidence  under  a  notice  set- 
ting up  the  facts  in  mitigation.  Ba- 
ker V.  Wilkins,  3  Barb.,  220.  It 
seems  that  a  justification,  though  in- 
terposed in  good  faith,  renders  the 
plaintiff  liable  for  actual  damages  oc- 
casioned by  the  repetition  of  the  de- 
famatory matter,  if  not  sustained  by 
the  evidence.  Fulkerson  ».  George,  3 
Abbotts'  Pr.  R,  75. 

As  to  vfhether  justification  and  de- 
nial are  to  be  considered  as  inconsist- 


ent defenses,  the  authorities  are 
conflicting.  The  following  cases  treat 
them  as  inconsistent.  Ormsby  v. 
Douglass,  2  Abbotts'  Pr.  B.,  407; 
Buddington  ■».  Davis,  6  Row.  Pr.  R, 
401 ;  Annible  ».  Hunter,  6  lb.,  255, 
and  see  Lewis  «.  Kendal,  6  lb.,  59 ; 
Sales  V.  Wooden,  1  Code  £.,  N.  S., 
410 ;  S.  0.,  6  How.  Pr.  R,  84.  They 
have  been,  held  to  be  not  inconsistent 
in  the  following  cases.  Stiles  v.  Oom- 
stock,  9  How.  Pr.  R.,  48 ;  Buhler  v. 
"Wentworth,  17  Barb ,  649  ;  S.  0.,  9 
Sow.   Pr.  R,  282;    HoUenbeck  v. 
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[is]  true  of  the  plaintiff  as  follows :  that  is  to  say  (a),  that  be- 
fore the  time  alleged  in  the  complaint  as  the  time  of  speaking 


Clow,  9  75.,  289  ;  and  see  Lansing  v. 
Parker,  Ik,  288  ;  1  Code  B.,  KS.,S8; 
Vaughn  «.  Havens,  8  Johns.,  109.  "We 
consider  the  correct  view  to  be  that 
a  denial  of  publication,  or  utterance, 
and  an  allegation  of  the  truth  of  the 
matter  alleged  to  have  been  published 
or  uttered,  are  not  inconsistent.  If 
one  is  true  the  other  is  immaterial,  but 
they  may  both  be  true,  and  if  they  are 
the  defendant  is  entitled  to  the  benefit 
of  both.  S&e  Twte  (b),  ante,  i&l.  Bnt 
in  pleading  the  justification  it  should 
not  be  alleged  hypothetically,  as  that, 
if  the  defendant  did  speak  the  words 
charged  they  were  true  of  the  plain- 
tifi:  The  truth  of  the  words  should 
be  unconditionally  averred. 

(y)  Matter  in  mitigation  may  be 
pleaded  either  with  or  without  a  plea 
of  justification.  And  a  plea  of  justifi- 
cation does  not  conclude  the  defendant 
from  the  benefit  of  evidence  tending  to 
disprove  malice.  Bush  v.  Prosser, 
1  Kern.,  347  (overruling  Meyer  «. 
Schultz,  4oSandf.,  664;  Herri).  Bam- 
berg, 10  Ebw.  Pr.  E.,  128;  Ayres  v. 
Covin,  18  Barb.,  260)  ;  Van  Benscho- 
ten  v.  Yaple,  13  How.  Pr.  B.,  97 ; 
Heaton  v.  Wright,  10  75 ,  79.  See 
Kneedler  v.  Sternbergh,  75.,  67. 

And  although  the  defendant  fails 
to  prove  the  justification,he  is  entitled 
to  have  the  evidence  tending  to  prove 
it  submitted  to  the  jury,  in  mitiga- 
tion of  damages.  Section  165  of  the 
Code  has  abrogated  the  rule  of  the 
former  practice,  by  which  a  plea  of 
justification  in  an  action  of  "slander 
was  regarded  as  conclusive  evidence 


of  malice.  By  enabling  the  defend- 
ant to  put  his  defense  in  mitigation 
upon  the  record,  the  Code  removes 
the  technicalobjection  of  surprise,  on 
which  that  defense  was  formerly 
excluded ;  and  by  authorizing  the 
defendant  to  couple  the  defense  in 
mitigation  with  a  justification  in  hig 
answer,  the  defendant  is  enabled  to 
avail  himself  of  either  one  or  the 
other,  according  to  the  case  he  makes 
out  in  proof.  Bisbey  «.  Shaw,  2 
Kern.,  67. 

An  averment  that  it  was  generally 
reported  that  plaintiff  had  been  guilty 
of  the  crime  charged  upon  him  by 
the  words-  complained  of,  is  irrele- 
vant as  a  defense,  and  will  be  stricken 
out  on  motion.  Van  Benschoten  v. 
Yaple,  13  How.  Pr.  B.,  97. 

What  facts  may  be  prpved  in  mit- 
igation of  damages,  in  an  action  for 
libel,  Stanley  v.  Webb,  21  Bcwl., 
148.  And  see  Heaton  i).  Wright,  10 
How.  Pr.  B ,  79;  Brown  ■».  Orvis,  6 
75.,  376  ;  Hamer^.  McFarlin,  4: Dm., 
509 ;  Graham  v.  Stone,  6  Hm.  Pr.  B., 
15;  Snyder  ■».  Andrews,  6  Barb.,  43. 

(s)  The  words  complained  of  are, 
"You  are  a  thief." 

{a)  Where  the  defamatory  charge 
set  forth  in  the  complaint  is  made  in 
general  terms,  it  is  not  suflicient  to 
set  up  in  the  answer  that  the  charge 
is  true.  The  justification  in  such 
cases  must  be  made  out  by  a  specifi- 
cation of  the  facts  which  are  relied 
upon  to  establish  its  truth.  Ormsby 
v.  Douglass,  2  Abbotts'  Pr.  B.,  407  ; 
Van  Wyck  ii.  Guthrie,  4  Duer.,  268  ; 
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of  the  words  [or,  of  the  publication  of  the  supposed  libel]  in 
the  complaint  set  forth,  to  wit : — on  the  day  of 

185  ,  at  ,  the  plaintiff  did  feloniously  steal  and  carry 

away  twenty-five  bushels  of  com,  the  property  of  this  defend- 
ant. 

Second.  For  a  second  defense  this  defendant  shows  : — 

I.  That  on  the  10th  day  of  March,  1847,  at  the  city  of  Eoch- 
ester,  this  defendant  and  the  plaintiff  entered  into  a  certain 
agreement,  whereby  it  was  agreed  that  the  plaintiff  should 
take  from  this  defendant,  a  piece  of  land  situate  in  said  city, 
and  plant  the  same  with  corn,  on  shares  with  this  defendant — 
the  plaintiff  to  be  at  all  the  labor  and  expense  of  planting  said 
land  with  corn,  and  cutting,  harvesting  and  securing  the  same, 
and  have  as  his  remuneration  therefor,  one-half  of  whatever 
corn  should  be  raised  upon  said  land ;  which  corn  was  to  be 
equally  divided,  in  the  ear,  between  the  plaintiff  and  this  de- 
fendant. 

II.  That  the  said  land  was  accordingly  planted  and  har- 
vested by  said  plaintiff.;  but  the  said  plaintiff,  while  cutting, 
harvesting,  and  securing  said  corn,  or  immediately  after  it  was 
cut,  harvested,  and  secured,  instead  of  fairly  and  honestly 
dividing  said  corn  equally  with  this  defendant,  fraudulently, 
dishonestly,  and  unfairly  secreted,  carried  away  and  converted 
to  his  own  use,  without  the  knowledge  or  consent  of  this  de- 
fendant, a  considerable  quantity  of  said  corn,  with  the  intent 
to  appropriate  the  same  wholly  to  his  own  iise,  and  to  give  no 
account  thereof  to  the  defendant. 


Annibal  v.  Hunter,  4  Eow.  Pr.  S.,  Wyck  v.  Guthrie,  that  even  in  the 

225.  first-mentioned  class  of    cases,  the 

But  it  seems  that  where  the  libel  proper  remedy  for  plaintiff  where  the 
complained  of  is  made  up  of  specific  answer  fails  to  specify  the  facts  relied 
charges  against  the  plaintiff,  a  general  on,  is  by  motion  to  make  it  more 
averment  in  the  answer  that  the  state-  definite  and  certain,  and  not  by  de- 
ments in  the  libelous  article  are  true,  murrer.  See  the  cases  cited  on  the 
is  all  that  is  necessary.  Van  Wyck  office  of  the  demurrer  as  compared 
».  Guthrie,  4  Duer,  268.  with  the  motion  to  correct  a  pleading, 

And  it  is  also  intimated  in  Van  ante,  440,  note  (Jj),  452,  note  (m). 
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III.  That  the  same  being  discovered  by  the  defendant,  he 
did  thereupon  charge  the  said  plaintiff  with  having  stolen  said 
corn,  which  the  plaintiff  admitted  and  confessed  (and  pretend- 
ed to  express  great  penitence  therefor) ;  which  above  facts  the 
defendant  will  give  in  evidence  on  the  trial  of  this  action,  in 
mitigation  of  any  damages  the  said  plaintiff  may  be  entitled  to 
recover. 

This  form  is  supported  by  Bishop  v.  Shaw,  2  Kern.,  67. 


6.  Primleged  Communication, — In  Libel. 

No.  315. 

\ 

I.  That  on  the  day  of  18     ,  at  the  city  of 

New  York,  the  plaintiff,  in  the  Court,  sued  this  de- 

fendant for  having,  as  alleged,  maliciously  and  without  prob- 
able cause  prosecuted  the  said  plaintiff  on  a  charge  of  obtain- 
ing money  by  false  pretenses,  and  this  plaintiff  was  arrested 
in  said  action  by  an  order  of  arrest  issued  therein. 

II.  That  afterward,  on  the  day  of  18  ,  at 
said  city,  this  defendant  did,  by  his  attorney,  procure  an  order 
from  one  of  the  justices  of  said  court  requiring  the  plaintiff 
to  show  cause,  at  a  certain  day  and  place  therein  named,  why 
this  defendant  should  not  be  discharged  from  said  arrest,  or 
why  the  sum  in  which  he  was  held  to  bail  should  not  be 
reduced. 

III.  That  said  order  was  granted  upon  an  affidavit  of  this 
defendant,  made  in  answer  to  an  affidavit  made  by  the  plain- 
tiff upon  which  the  order  of  arrest  aforesaid  was  granted,  and 
for  the  purpose  of  procuring  this  defendant's  discharge  or  a 
reduction  of  bail  as  aforesaid. 

IV.  That  the  supposed  libel,  in  the  complaint  set  forth,  is 
a  part  of  said  affidavit  of  this  defendant,  and  was  published 
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by  him  by  the  presentation  of  said  affidavit  to  the 
Court  upon  said  motion,  and  not  otherwise,  (b) 

[V.  That  this  defendant  denies  that  he  published  salid  sup- 
posed libel  maliciously  or  with  the  intent  charged  in  the  com- 
plaint, (c)] 

VI.  That  said  supposed  libelous  matter  was  pertinent  and 
relevant  in  said  motion,  and  for  the  purpose  of  procuring  the 
relief  prayed  for  therein  [or,  That  this  defendant  had  reasona- 
ble cause  for  believing,  and  did  in  fact  believe,  at  the  time  of 
said  publication,  that  the  same  was  true  and  pei'tinent,  &c., 
as  above]. 


7.  Rejport  of  Public  Official  Proceedvngs  (d), — In  Libel. 
No.  316. 

I.  That  on  the  day  of  185  ,  in  the  course 

of  a  certain  trial  then  pending  in  the  Court  of  , 

wherein  O.  P.  was  plaintiff  and  E..S.  was  defendant,  one  M. 
N.,  counsel  for  said  O.  P.,  made  a  public  statement  or  speech. 

(J)  Words  spoken  or  written  in  a  the  proceeding,  is  of  this  description, 

legal  proceeding,  and  material  to  the  There    are    other    commumcations 

controversy,  are  privileged.     No  ac-  which  are  privileged  ^ma/aci«,  but 

tion  will  lie  upon  them,  and  it  is  not  on  proof  of  express  malice  plaintiff 

necessary  for  the  defendant  to  deny  the  may  recover.    Such  *e  communica- 

allegation  of  malice.     Garr  v.  Selden,  tions  made  by  a  former  employer  to 

4   Comst.,  91 ;    and  see  Suydam  v.  one  acting  in  the  character  of  a  ser- 

Moffat,  1  Sandf.,  459.    But  see  Bud-  vant.     In  the  above  case  the  denial  of 

dington  v.  Davis,  6  Mow.  Pr.  R,  401.  malice  may  be  omitted  if  the  aver- 

(c)  Whether  it  is  necessary  or  not  ment  that  the  matter  complained  of 

to  deny  a  malicious  intent  will  depend  was  pertinent  and  relevant  to  the 

on  the  nature  of  the  privileged  com-  motion  spoken  of,  be  made ;  other- 

munication.     There  is  a  class  of  com-  wise  it  should  be  inserted, 
munications  which  cannot  be  made  (d)  See  Laws  of  1854,  314,  ch.  130. 

libelous   even   by  proof  of  express  It  is  not  necessary  to  refer  to  the 

malice.     Matter  in  an  affidavit  used  statute.    See  note  (q),  ante,  484. 
in  a  legal  proceeding,  if  relevant  to 
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II.  That  defendants,  as  pill)lishers  and  proprietors  of  The 

,  published  in  said  newspaper  a  fair  and  true 
report  of  the  judicial  proceedings  had  upon  such  trial,  and  of 
the  public  statement  or  speech  made  as  aforesaid  in  the  course 
thereof,  which  publication  is  the  same  publication  as  that  in 
the  complaint  set  forth  [or,  of  which  publication  the  supposed 
libelous  article  in  the  complaint  set  forth  is  part]. 

III.  That  thej  deny  that  they  published  the  same  mali- 
ciously, or  with  intent  to  injure  the  plaintiff,  or  with  the  intent 
charged  in  the  complaint. 


SECTION  III. 


Counter-claims,  (e) 


No.  317. 


For  a  counter-claim  (f )  to  the  cause  of  action  alleged  in 
the  complaint  : — 


(e)  Where  the  defendant  has  at  the 
time  of  the  commendement  of  the  ac- 
tion, a  cause  of  action  against  the 
plaintiff,  upon  which  he  might  have 
maintained  a  suit,  such  a  cause  of  ac- 
tion may  be  a  counter-claim.  Lemon 
V.  Trull,  13  Hmo.  Pr.  E.,  248.  And 
see  Van  De  Sande  v.  Hall,  15.,  458. 
An  equitable  cause  of  action  is 
equally  with  a  legal  cause  of  action 
the  subject  of  counter-claim.  Wem- 
ple  D.  Stewart,  23  Barh,  154  ;  Bart- 
lett  D.  Judd,  23  lb.,  262. 

In  an  action  by  the  lessor,  for  rent, 
the  lessee  may  recoup  damages  for  a 
breach  of  a  covenant  for  quiet  enjoy- 
ment. Before  the  doctrine  of  re- 
coupment had  been  as  firmly  estab- 


lished as  it  now  is,  it  was  repeatedly 
decided  that  the  lessee  could  not,  in 
an  action  for  rent,  set  up  the  breach 
by  the  plaintiff  of  a  covenant  in  the 
same  lease,  though  such  covenant 
concerned  the  subject  for  which  the 
rent  was  agreed  to  be  paid.  (Tuttle 
II.  Tompkins,  2  Wend.,  407;  Bther- 
idge».  Osborn,  12  lb.,  529;  Sickles 
v.  Fort,  15  lb.,  559.)  The  principle 
of  these  cases  was  afterwards  repeat- 
edly disapproved  of  in  the  same  court 
in  which  they  were  decided  ;  and  it 
cannot  be  denied,  consistently  with 
the  doctrine  now  well  established, 
that,  in  an  action  for  a  breach  of 
contract,  the  defendant  may  show 
that  the  plaintiff  has  not  performed 
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the  same  contract  on  his  part,  and 
may  recoup  his  damages  for  such 
breach  in  the  same  action,  whether 
they  are  liquidated  or  not.  The 
Mayor,  &c.  of  New  York  v.  Mabie,  3 
Kern.,  151 ;  and  see  Ives  v.  Van  Bpps, 
22  Wend.,  155  ;  Batterman  d.  Pierce, 
3  IRU,  171,  and  cases  there  cited. 
And  the  defendant  may  not  only 
defeat  the  plaintiff's  claim,  but  re- 
cover a  balance  ;  notwithstanding 
the  former  rule  that,  in  cases  of  re- 
coupment, as  opposed  to  set-off,  he 
could  only  use  his  claim  to  defeat 
that  of  the  plaintiff.  Ogden  v.  Cod- 
dington,  2  X  D.  Smith's  C.  P.  R, 
317.  As  to  counter-claims  founded 
on  the  lease,  or  the  landlord's  acts 
respecting  the  premises,  see,  in  addi- 
tion to  the  above  cases,  Drake  v. 
Cockroft,  1  Abbotts'  Pr.  R,  203  ; 
Edgerton  v.  Page,  4  lb.,  1 ;  12  Row. 
Pr.  i?.,  58  ;  Levy  v.  Bend,  1  R  B. 
Smith's  0.  P.  R,  169;  Downing  v. 
Deklyn,  1  lb.,  563  ;  Gleason  «.  More, 

2  Duer,  639  ;  Van  De  Sande  ».  Hall, 
13  How.  Pr.  R,  458. 

What  constitutes  a  valid  counter- 
claim in  an  action  brought  by  one 
member  of  a  partnership  against  his 
co-partner,  Ives  «.  Miller,  19  Barb., 
196. 

In  an  action  by  a  husband  against 
his  wife,  for  a-dicorce  on  the  ground 
of  adultery,  the  defendant  cannot  set 
up  a  "  counter-claim  "  for  a  separa- 
tion, on  the  ground  of  cruel  and  in- 
human treatment.  Diddell  v.  Diddell, 

3  Abbotts'  Pr.  R,  167. 

In  what  cases  claims  arising  out  of 
torts  may  be  said  to  "arise  out  of  the 
same  transaction,"  within  the  mean- 
ing of  section  150  of  the  Code,  As- 


kins  V.  Hearns,  3  lb.,  184 ;  and  see 
Peabody  v.  Bloomer,  lb.,  338. 

A  defendant  is  not  bound,  in  his 
answer,  to  set  up  a  demand  which, 
from  its  nature,  is  a  proper  subject  of 
a  counter-claim;  but  he  may  elect 
to  enforce  its  recovery  in  a  sepa- 
rate actioni  Halsey  v.  Carter,  1 
Buer,  689. 

(/)  The  counter-claim  must  be 
stated  as  an  affirmative  claim,  and 
not  merely  as  a  defense.  Thus  in  an 
action  upon  a  note,  the  answer  set 
up  a  prior  indebtedness  of  the  plain- 
tiff to  the  defendant,  and  an  agree- 
ment that  this  indebtedness  should  be 
applied  upon  the  note,  and  claimed 
that  to  this  extent  the  note  was  paid. 
There  was  no  reply ;  but  when  the 
cause  was  reached,  plaintiff  took 
judgment,  defendant  not  appearing, 
for  the  whole  amount  of  the  note. 
Defendant  moved  to  set  aside  the 
proceedings,  contending  that  no  reply 
having  been  served,  the  indebtedness 
of  the  plaintiff  alleged  in  the  answer 
was  admitted,  and  judgment  should 
have  been  only  for  the  balance ;  and 
it  was  held  that  the  matter  stated  in 
the  answer  did  not  constitute  a  coun- 
ter-claim,— that  it  was  to  be  taken 
simply  as  in  discharge  or  avoidance  of 
the  indebtedness  on  the  note ;  and  the 
motion  was  denied.  Davidson  v. 
Remington,  12  Sow.  Pr.  R.,  310. 

And  on  the  other  hand  it  is  held 
that  facts  stated  as  a  counter-claim, 
but  which  constitute  only  an  equita- 
ble defense  are  not  available.  To 
render  them  available  as  such,  they 
must  be  pleaded  as  a  defense.  Per- 
reira  v.  Depew,  4  Abbotts'  Pr.  P., 
181 ;  Wolf  ».  H.,  13  Ebw.  Pr.  P.,  85. 
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I.  That  on  the  day  of  185  ,  and  before 

the  commencement  of  this  action  (g)  the  plaintiff  hecame 
indebted  to  this  defendant  upon  an  account,  &c.,  [07'  otherwise, 
stating  cause  of  action  in  favor  of  the  defendant  (h)  and  against 
the  plaintiff  ^)  as  if  in  a  covvplaint.  (j)] 

"Whejrefore,  &c.  (k) 


(g)  A  cause  of  action  not  vested  in 
the  defendant  before  the  commence- 
ment of  the  action,  e.  g.,  a  note  trans- 
ferred to  the  defendant  after  the 
commencement, — is  not  the  subject 
of  a  counter-claim.  Van  Valen  v. 
Lapham,  5  Duer,  689  ;  S.  C,  13 
How.  Pr.  R,  240. 

So  in  an  action  by  the  assignee  of 
a  claim,  a  demand  existing  prior  to 
the  assignment  in  favor  of  defendant 
and  against  the  assignor,  is  unavaila- 
ble as  a  counter-claim  ;  and  if  so 
pleaded,  no  reply  is  necessary.  Dil- 
laye  v.  Miles,  4  AUotW  Pr.  R.,  253  ; 
Ferreira  «.  Depew,  4  7J.,  131  ;  Spen- 
cer D.  Babcock,  22  Ba/rb.,  326. 

So  a  claim  against  the  plaintiff  and 
another  person,  which  the  defendant 
has  already  assigned  to  a  third  per- 
son, is  not  availa,ble  as  a  counter- 
claim. Belknap  v.  Mclntyre,  2  .46- 
lotW  Pr.  R.,  366. 

Nor  can  a  surety  in  an  action 
against  him  by  the  creditor  of  his 
principal,  recoup  or  set-off  acclaim  to 
damages  in  favor  of  his  principal 
against  the  creditor,  although  such 
claim  might  be  a  defense  in  an  action 
against  the  principal.  La  Farge  v. 
Halsey,  4  Abbotts' Pr.  R,  397. 

Whether  in  such  a  case,  if  the  prin- 
cipal be  insolvent  or  colluding  with 
the  creditor,  the  surety  may  cause 
the  principal  to  be  brought  in  as  a 


party,  or  may  have  proceedings 
stayed  until  the  plaintiff  has  litigated 
the  matter  with  the  principal — 
query  f    lb. 

(h)  A  claim  due  to  one  only  of 
several  defendants  sued  upon  a  joint 
liability,  cannot  be  set  up  as  a  coun- 
ter-claim in  the  suit  upon  such  joint 
debt.  Peabody  v.  Bloomer,  3  Ab- 
bott Pr.  R.,  353 ;  Mott  v.  Burnett,  2 
K  £>.  Smith's  C.  P.  R,  50.  But  in 
an  action  against  several  defendants 
who  are  jointly  and  severally  liable, 
either  of  them  may  set  up  a  counter- 
claim against  the  plaintiff.  Briggs 
V.  Briggs,  20  Barb.,  477.  Thus,  in 
an  action  against  two  defendants,  on 
a  note  signed  by  one  of  them  as 
principal  and  by  the  other  as  surety, 
a  debt  due  from  the  plaintiff  to  the 
principal  may  be  proved  as  a  set-off. 
Newell  V.  Salmons,  22  Barb.,  646. 

(i)  The  affirmative  relief,  which 
the  court  is  authorized,  by  section 
274  of  the  Code,  to  grant  to  a  de- 
fendant, is  afSrmative  relief  against 
the  plaintiff  only ;  not  against  a  co- 
defendant.  The  Mechanics'  &  Tra- 
ders' Savings  Institution  v.  Roberts, 
1  Abbotts'  Pr.  R.,  381 ;  and  see  Tracy 
V.  The  N.  Y.  Steam  Faucet  Company, 
1  R  D.  Smith's  G.  P.  R,  349. 

(j)  A  counter-claim  must  contain 
the  substance  necessary  to  sustain  an 
action  on  behalf  of  the  defendant 
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Counter-claims. 


against  the  plaintiff,  if  the  plaintiff 
had  not  sued  the  defendant.  Vassear 
V.  Livingston,  3  Kern.,  248. 

Where  the  claim  of  the  defendant 
on  the  plaintiff,  sought  to  be  set  off, 
was  one  for  which  no  action  would 
lie  till  after  demand,  it  was  held  that 


the  set-off  could  not  be  allowed,  there 
being  no  proof  of  demand.  The 
Kingston  Bank  v.  Guy,  19  Barb.,  459. 
(h)  As  to  the  necessity  of  any  de- 
mand for  aflSnnative  relief,  see  ante, 
23,  note  (x). 


CHAPTER   VII. 

KEPLIES.  (1) 
No.  ^18. 

Thk  reply  of  the  plaintiff  to  the  answer  of  the  defendant 
["W.  X.]  herein,  shows  to  the  court, 

As  to  the  [first]  counter-claim : — (m) 

First :  That  he  denies  each  and  every  allegation  of  the 
answer  respecting  the  same. 

Second:  For  a  second  defense  to  said  counter-claim  the 
plaintiff  shows. 

That  at  the  time  alleged  in  the  complaint  as  the  time  of 
the  making  of  the  supposed  note  therein  mentioned,  this 
plaintiff  was  an  infant,  (n)  under  the  age  of  twenty-one  years, 
to  wit,  of  the  age  of  years  \or  stating  other  defense  (0) 

as  if  in  an  answer  to  a  complaint^. 


(T)  The  reply  is  simply  the  plain- 
tiff's answer  to  the  defendant's  coun- 
ter-claim. It  is  not  to  be  interposed 
except  to  a  counter-claim.  Code, 
§]53,  ante,  4. 

(to)  In  an  action  to  recover  posses- 
sion of  a  chattel,  an  answer  which 
merely  sets  up  a  lien  upon  the  chat- 
tel under  which  defendant  claims  to 
hold  the  chattel,  and  claims  judgment 
in  defendant's  favor  with  damages  for 
the  taking  of  the  chattel  from  him  in 
the  action,  does  not  set  up  a  counter- 
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claim ;  and  no  reply  tO'  such  an 
answer  is  requisite.  De  Leger  v. 
Michaels,  4  Abbotts'  Pr.  R,  203. 

(»),  That  this  defense  is  not  incon- 
sistent with  the  denial,  see  note  (J), 
ante,  461. 

(o)  As  to  whether  the  plaintiff  may 
interpose  in  his  reply  a  counter-claim 
to  the  counter-claim  of  the  defendant, 
see  Stewart  c.  Travis,  10  Sow.  Pr. 
E,,  148;  Code,  §  163,  as  amended  in 
1855,  ante,  4. 


CHAPTER    VIII. 


CASE  FOR  SUBMISSION  OF  CONTROVERSY  WITHOUT  ACTION. 


No.  319. 


Supreme  Court, 

[City  and]  County  of 

A.  B. 

against 

T.  Z. 


Case  agreed  upon  in  a  controversy  submitted  without 
action. 

A.  B.  claims  to  recover  of  Y.  Z.  dollars  [or  other- 

wise]. 

T.  Z.  resists  said  claim. 

The  following  are  the  facts  upon  which  the  said  contro- 
versy depends. 

[State,  as  concisely  as  ynwy  ie,  all  the  facts  imvporta/nt  either 
as  the  ground  of  the  claim  or  of  the  defense,  (p)] 


{p)  In  the  preparation  of  the  case 
for  the  submission  of  a  controversy 
without  acAon,  form  is  comparatively 
unimportant,  as  there  is  no  proceed- 
ing which  cati  be  taken  against  the 
case  for  defect  of  form.  If  it  clearly 
shows  an  intent  to  submit  the  con- 
troversy and  discloses  all  the  facts 
necessary  to  a  just  determination  of 


it,  the  case  is  suflBcient.  But,  upon 
the  other  hand,  it  is  highly  important 
that  each  party  should  procure  every 
fact  important  to  his  claim  or  defense 
to  be  incorporated  in  the  case.  There 
is  no  power  of  amendment  in  these 
proceedings ;  nor  can  any  new  facts 
be  introduced  except  by  consent; 
nor  can  any  disputed  matter  that  may 
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Form  of  Statement. 


Questions  submitted. 


Verification. 


'None  of  the  admissions  herein  contained  are  in  any  wise 
to  affect  either  party,  or  to  be  regarded  as  made,  except  .for 
the  purpose  of  this  submission  of  this  controversy. 

The  questions  submitted  to  the  court  upon  this  case  are  as 
follows : — 

[State  accurately  all  questions  intended  to  be  raised  on  the 
facts  submitted.]  (q) 

A.  B. 
Y.  Z. 


ss. 


[City  and]  County  of  , 

A.  B.  and  Y.  Z.,  being  duly  severally  sworn,  say,  each  for 
himself,  that  the  controversy  mentioned  in  the  foregoing  case 
is  real,  and  the  proceedings  in  good  faith  to  determine  the 
rights  of  the  parties. 

A.  B. 

[Jurat.]  Y.  Z. 


afterwards  arise  be  referred  for  deter- 
mination by  a  referee  or  jury. 

The  case  being  once  agreed  upon 
and  submitted,  the  court  can  only 
proceed  to  hear  and  determine  the 
controversy  upon  the  case  as  it  stands 
and  as  they  construe  it.  See  Laing 
c.  Ropke,  1  JDuer,  702 ;  Nelson  v.  The 
Commercial  Mutual  Insurance  Com- 
pany, 3  lb.,  455.  And  the  omission 
of  any  fact  important  to  either  party 
is  incurable  except  by  consent  of  his 
adversary. 

(2')  It  is  not  expressly  required,  but 
is  very  desirable,  that  the  case  should 
state  the  precise  questions  to  be  de- 
termined. These  questions  should  be 
stated  so  as  to  show  what  judgment 
is  to  be  rendered  according  to  the 
various  answers  which  may  be  given ; 
as  thus : — 

Was  the  notice  of  protest  which 


was  mailed  on  the  day  of 

185  ,  to  Y.  Z.  (see  fol.        ),  sent  in 

time  to  charge  him  as  indorser  ?     . 

If  this  question  is  answered  in  the 
aflBrmative,  then  judgment  is  to  be 
rendered  against  the  said  Y.  Z.  for 
the  whole  amount  claimed. 

If  this  question  is  answered  in  the 
negative,  then — 

Did  the  promise  made  by  Y.  Z.  to 

A.  B.,  on  the  day  of 

185  ,  (see  fol.  ),  that  he  would 
pay  the  note,  render  him  liable  to 
pay  the  same  ? 

If  this  question  is  answered  in  the 
affirmative,  then  judgment  is  to  be 
rendered  against  Y.  Z.  for  the  whole 
amount  claimed. 

If  answered  in  the  negative,  judg- 
ment is  to  be  tendered  in  favor  of  A. 

B.  for  his  costs. 


CHAPTER   IX. 

Pboceedinss    against    joint   debtors,    and    heies,     &o.,    of 
Judgment  Debtor,  (r) 

1.  Summons  against  a  joint  debtor,  not  summoned  in  the  action. 

2.  Summons  against  heirs,  &c.,  of  a  deceased  judgment  debtor. 

3.  Answer  to  such  summons. 

1.  Summons  against  Joint  Debtor  not  summoned  in  the  action. 

No.  320. 

SUPKEME    COUET,    OoTTNTT   OF 


A.  B.  Plaintiff, 

against 

W.  X.  and  T.  Z., 

Defendants. 


To  the  Defendant  T.  Z. 

You  are  hereby  summoned  and  required  to  show  cause 
within  twenty  days  after  the  service  hereof  upon  you,  why 
you  should  not  be  bound  by  the  judgment  entered  in  this  ac- 
tion on  the  day  of  185  ,  in  the  office  of 
the  clerk  of  ,  in  favor  of  the  abovenamed  plaintiff 
against  both  \or,  all]  the  abovenamed  defendants,  for  the  sum 
of                       ,  debt,  damages  and  costs,  in  the  same  manner 

if)  Code,  §§  2Y5,  381,  inclusive. 
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Summons  against  joint  debtor.      Against  heir,  (fee.,  of  deceased  judgment  debtor. 

as  if  you  had  been  originally  summoned  ;  and  if  you  fail  to 
show  cause  as  aforesaid,  you  will  be  bound  by  such  judgment, 
and  execution  will  be  issued  against  you  accordingly, 

A.  B.  (s) 

[City  and]  County  of  ,  ss. 

A.  B.  [or,  M.  N.,  attorney,   &c.    (t)]  being    duly  sworn 
says,  that  the  judgment  mentioned  in  the  above  summons  has 
not  been  satisfied,  to  deponent's  knowledge  or  information  and 
belief,  and  that  there  is  now  due  thereon  the  sum  of 
dollars. 

A.  B.  [or,  M.  K,  &c.] 

[Jurat.} 


2.  Summons  against  Heirs,  &g.,  of  a  deceased  Judgment 

Debtor. 

No.  321. 

SXJPEEME   COUET,    CoUNTY    OF 


A.  B.,  Plaintiflr, 

against 

T.  Z. 


To  M.  N.  and  O.  P.,  heirs  [or  otherwise]  of  T.  Z.,  defend- 
ant above  named. 

Tou  are  hereby  summoned  and  required  to  show  cause 
within  twenty  days  after  the  service  hereof  upon  you,  why  the 
judgment  entered  in  this  action  on  the  day  of 

(«)  This  summons  is  to  be  signed  (t)  This  affidavit  is  to  be  made  by 

by  the  judgment  creditor,  his  repre-      whomsoeversubscribes  the  summons, 
sentatiyes,  or  attorney. 


502  PROCEEDINGS    AGAINST    JOINT    DEBTORS,    &c. 

Summons  against  heir,  &a.  Answer  to  summons. 

185  ,  in  the  office  of  the  clerk  of  ,  in  favor  of  the 

abovenamed  plaintiff,  against  the  abovenamed  defendant,  Y. 
Z.,  for  the  sum  of  dollars,  debt,  damages,  and  costs, 

should  not  be  enforced  against  the  estate  of  the  said  T.  Z.,  in 
your  hands  respectively ;  and  if  you  fail  to  show  cause  as 
aforesaid,  judgment  will  be  so  enforced  and  execution  issued 
thereon  accordingly. 

A.  B. 
[Annex  affidavit  as  in  preceding  form. "[ 


3.  Answer  (u)  to  foregoing  Summons. 
No.  322. 

The  answer  of  T.  Z.,  defendant  above  named  [or,  of  M.  IS. 
and  O.  P.,  heirs  or  otherwise  of  T.  Z.,  defendant  above  named], 
to  the  summons  herein,  shows  to  the  court : 

First.  For  a  first  defense  to  the  claim  made  by  said  sum- 
mons. 

That  no  such  judgment  as  is  mentioned  in  said  summons 
was  ever  rendered. 

Second.  And  for  a  second  defense, 

That  on  the  day  of  ,  185  ',  on  a  settle- 

ment and  compromise  of  mutual  claims  and  demands  then  and 
there  had  between  the  plaintiff  and  the  defendants  [or,  the 
defendant]  above  named,  the  plaintiff  and  the  defendants 
[or,  defendant]  then  and  there  executed  and  delivered  under 
their  respective  hands  and  seals,  mutual  releases  of  all  debts, 
dues,  claims,  demands,  suits,  judgments,  and  decrees,  of  what- 
ever nature,  theretofore  accrued  or  existing. 

[  Ye/rification,  as  in  ease  of  an  answer  in  an  action.'] 

(u)  A  demurrer  or  reply  in  these      by  analogy  to  the  above  Forms.    For 
proceedings  may  be   easily  drawn,      verifications  see  ante,  26. 


CHAPTER   X. 


Statements  fok  Judgment  by  Confession.  (?) 

1.  For  money  lent. 

2.  For  goods  sold  at  sundry  times  ; — by  two  defendants. 

3.  For  services  of  an  attorney. 

4.  Upon  a  promissory  note;    stating  the  consideration  upon 

wliicli  it  was  given. 

5.  For  rent,  to  become  due. 

6.  To  secure  plaintiff  against  contingent  liability  ;  on  an  accom- 

modation indorsement. 


(v)  The  statement  for  judgment  by 
confession  is  to  be  drawn  upon  some- 
what different  principles  than  those 
which  govern  in  framing  pleadings 
in  litigated  actions.  Upon  the  one 
hand  there  is  no  motive  and  no  oppor- 
tunity for  any  step  adverse  to  the 
judgment — e.  g.,  a  motion  to  strike 
out, — predicated  on  the  idea  that 
any  of  the  matters  averred  in  the 
statement  are  irrelevant  or  redundant. 
On  the  other  hand  the  judgment  is 
liable  to  attack,  at  any  time  for  any 
substantial  defect  of  statement,  on 
behalf  of  a  judgment  creditor;  who, 
not  being  a  party  to  the  proceeding, 
is  not  concluded  by  lapse  of  time  or 
waiver  of  objections,  such  as  often, 
in  a  suit,  cure  defects  in  pleading. 
Conciseness  of  statement  is  less  im- 
portant therefore,  in  a  confession, 
than  fullness  of  all  requisite  detail. 
The  aim  of  the  draftsman  should  be 
to- supply  every  fact  which,  omitted. 


might  draw  the  sufficiency  of  the 
statement  in  question ;  and  to  accom- 
plish this  we  often  may  wisely  insert 
that  which  in  pleadings  properly  so 
called,  it  would  be  prudent  to  omit.  It 
is  upon  this  principle  that  the  forms 
in  our  text  have  been  prepared. 

The  ambiguous  language  of  Sec- 
tion 383  of  the  Code  (ante,  13), 
which  prescribes  the  contents  of  the 
statements  for  a  judgment  by  confes- 
sion, has  been  thus  construed  in  the 
Court  of  Appeals. 

"If  it  (the  amount  for  which  the 
judgment  is  authorized),  be  for  mo- 
ney due  or  to  become  due,  it  (the 
statement)  must  state  concisely  the 
facts  out  of  which  it  (the  debt)  arose, 
and  must  show  that  the  sum  con- 
fessed therefor  is  justly  due  or  to  be- 
come due.''  Opinion  of  Gardiner,  J., 
in  Chappel  v.  Chappel,  2  Kern.,  217. 

"If  the  judgment  to  be  confessed 
be  for  money  due  or  to  become  due. 
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General  principles  in  framing  statements. 


the  statement  must  state  concisely 
the  facts  out  of  which  the  debt  arose, 
and  must  show,  &c."  Opinion  of 
Dean,  J.,  11.,  220. 

A  cursory  examination  of  the  re- 
ported cases  on  the  subject,  will  sat- 
isfy the  reader  that  to  a  great  extent 
the  statement  for  judgment  by  con- 
fession, has  been  drawn  upon  an 
erroneous  view  of  this  section.  Prac- 
titioners seem  to  have  in  general  sup- 
posed that  it  was  only  necessary  to 
draw  such  a  statement  as  was  suffi- 
cient to  conclude  the  defeniant.  But 
the  construction  placed  upon  the 
statute  by  the  Court  is,  that  the 
statement  must  furnish  such  infor- 
mation to  the  creditors  of  the  defend- 
ant as  will  enable  them  to  investigate 
the  circumstances  attendant  upon  the 
confession,  and  to  satisfy  themselves 
that  it  was  made  for  an  honest  in- 
debtedness; and  involves  no  fraud 
upon  themselves.  Chappel  v.  Chap- 
pel,  2  Kern.,  215 ;  Plummer  v.  Plum- 
mer,  5  How.  Pr.  B.,  62  ;  Schoolcraft 
V.  Thompson,  7  Hmo.  Pr.  R.,  446 ; 
S.  C,  9  lb.,  61 ;  Hoppook  v.  Donald- 
son, 12  lb.,  141 ;  Purdyi).  Upton,  10 
How.  Pr.  R.,  494 ;  Gandal  v.  Finn, 
23  Bwrb.,  652 ;  S.  C,  IZ  How.  Pr.  R, 
418.  And  compare  Dunham  v.  Walt- 
man,  8  Duer,  166. 

And  it  is  well  settled  that  where 
the  statement  fails  to  give  this  infor- 


mation, the  judgment  may  be  vacated) 
as  fraudulent  and  void,  on  the  motion 
of  a  junior  judgment  creditor  of  de- 
fendant. Chappel  V.  Chappel,  2 
Kern.,  215.  See  also  other  cases 
cited  above.  Such  motion  is  a  "  spe- 
cial proceeding,"  not  an  "action;" 
and  an  order  in  the  Supreme  Court 
denying  it,  is  appealable  to  the  Court 
of  Appeals,  Belknap  v.  Waters  (1 
Kern.,  477) ;  and  whether  such  mo- 
tion can  be  made  by  others  than  a 
judgment  creditor, — Query?  Bon- 
nell  V.  Henry,  13  How.  Pr  .R,  142. 
And  see  Whitney  v.  Kenyon,  7  How. 
Pr.  R,  458. 

A  distinction  is,  however,  to  be 
taken  between  a  motion  made  on  be- 
half of  a  creditor,  and  one  on  behalf 
of  the  defendant  himself.  A  state- 
ment insufficient  to  conclude  the 
creditor,  may  be  amply  sufficient  as 
against  the  defendant.  See  Moody 
v.  Townsend,  3  Abbotts'  Pr.  R,  375 ; 
and  Van  Keller  v.  MuUer,  lb.,  note. 

As  to  the  power  of  courts  to  allow 
amendments  in  defective  statements, 
see  Mann  ».  Brooks,  7  How.  Pr.  R., 
448 ;  S.  C,  affirmed,  8  i5.,  40  ;  Boy- 
den  V.  Johnson,  11  H>.,  603  ;  Opinion 
of  Dean,  J.,  in  Chappel  v.  Chappel, 
2  Kern.,  215 ;  Davis  c.  Morris,  21 
Ba/rb.,  1 52 ;  Johnson  v.  Fellerman, 
18  How.  Pr.  R,  472 ;  Van  Beck  v. 
Shuman,  i5.,  472. 
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Confession  of  judgment. 


Requisites  of  statement. 


1.    For  tnoney  lent. 


No. 

323. 

Supreme  Coubt,  CoxruTr 

OF 

; 

A.  B. 

against 

Y.  Z. 

1  hereby  confess  judgment  in  favor  of  A.  B.,  plaintiff 
above-named,  for  tlie  sum  of  (w)  dollars  ;  and  author- 

ize the  entry  of  judgment  therefor  against  me.  (x) 

This  confession  of  judgment  is  for  a  debt  now  justly  due 
from  me  to  the  plaintiff,  arising  upon  the  following  facts  : 

That  upon  the  day  of  185  ,  at  (y) 

the  plaintiff  loaned  to  me  the  sum  of  dollars,  [to  be 

used  (z)  in  paying  off  a  mortgage  made  by  me  to  one 


{w)  This  should  be  for  the  aggre- 
gate of  principal  and  interest,  where 
both  are  claimed. 

(x)  The  statement  must  state  the 
amount  for  which  judgment  is  con- 
fessed, and  authorize  the  entry  of 
judgment  therefor.  Code,  §  383.  In 
Park  V.  Church,  5  How.  Pr.  R,  381, 
the  commencement  of  the  statement 
was  simply  "  Judgment  is  hereby 
confessed  in  this  cause  for  the  sum 
of  $1413 ;"  and  this  was  held  suffi- 
cient. The  form  for  the  clause  given 
in  the  text,  is  that  usually  employed, 
and  is  more  exactly  conformable  to 
the  language  of  the  Code. 

(j/)    Time  and   place  should  be 


stated  definitely ;  and  if  any  further 
facts  can  be  stated  in  the  particular 
case,  which  are  calculated  to  aid  a 
creditor  in  investigating  the  truth  of 
the  statement,  it  is  well  to  add  them. 

(z)  A  judgment  by  confession  was 
entered,  upon  a  statement  in  general 
terms,  that  it  was  given  "  for  money 
lent  and  advanced  by  the  plaintiff  to 
the  defendant  at  divers  times  from 
December  I,  1853,  to  date." 

Held,  that  this  statement  was  not 
sufficient,  yet  that  as  the  good  faith 
of  the  indebtedness  was  not  ques- 
tioned, and  it  did  not  appear  that 
any  superior  equities  subsisted  in 
favor  of  creditors,  the  court  would 
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Verification. 


Signature. 


upon  my  dwelling-liouse  in  for  tlie  sum  of 

dollars,  or  otherwise  state  the  use  to  which  the  loan  was  applied, 
as  may  he  convenienf],  which  sum  so  loaned  I  then  and  there 
promised  to  repay  with  interest  within  months  there- 

after \or,  on  demand]  but  no  part  thereof  has  been  paid  {or  no 
part  except,  &c.  ],  and  the  said  sum  with  dollars 

interest  thereon,  is  now  due. 

T.  Z.  (a) 
County  of 

Y.  Z.,  being  duly  sworn,  says  that  the  facts  stated  in  the 
above  confession  are  true,  (b) 

T.Z. 
\Jv/rat.  (c)] 

[Indorse  judgment,  (d)] 


allow  an  amendment  in  order  to  pre- 
serve the  lien  and  priority  of  the 
judgment.  Davis  v.  Morris,  21  Barb., 
152. 

Several  judgments  upon  confession 
were  entered  upon  substantially  the. 
following  statement  of  facts:  "Since 
December  10,  1845,  the  plaintiff  has 
lent  and  advanced  to  the  defendant 
the  sum  of  $2,130  to  pay  off  and  dis- 
charge the  debts  of  said  defendant, 
and  which  has  been  used  for  the  pur- 
pose of  paying  off  said  debts, — no 
part  of  which  has  since  been  repaid 
to  plaintiff,  and  the  defendant  is  now 
justly  indebted  to  plaintiff  in  that 
sum." 

Held,  on  motion  to  set  aside  these 
judgments,  that, — following  the  cases 
of  Chappell  ■».  Chappell,  2  Kern., 
215  ;  Lawless  v.  Hackett,  16  Johns., 
149  ;  5  Johns.  Ch.  S.,  326 ;  Plum- 
mer  v.  Plummer,  7  Sow.  Pr.  J?,,  62  ; 
Schoolcraft  «.  Thompson,  lb.,  447 ; 
S.  C,  9  n.,  61 ;  Bunce  v.  Purdy,  10 
lb.,  497;  Boyden  v.  Johnson,  11  lb., 


604, — this  statement  was  defective 
because  it  did  not  furnish  creditors 
with  the  means  of  detecting  and  de- 
feating any  fraudulent  design.  It 
should  have  stated  whether  the 
money  was  all  advanced  at  one  time 
or  at  several  times,  and  when  and  in 
what  sums.  It  should  also  have 
shown  what  the  debts  were  to  which 
the  money  was  applied,  and  who  was 
the  creditor ;  especially  since  the  de- 
fendant was  a  religious  corporation. 
1856,  Supreme  Gt.,  Gen.  T.,  Stebbins 
D.  The  East  Society  of  the  M.  E. 
Church  at  Rochester,  12  How.  Pr. 
R,  410. 

(ffi)  The  statement  must  be  signed 
by  the  defendant,  and  verified  by  his 
oath.  Code,  §  383.  But  where  the 
written  statement  and  the  afBdavit 
are  upon  the  same  page,  a  signature 
to  the  affidavit  alone  is  a  substantial 
compliance  with  the  requirement. 
Post  V.  Coleman,  9  How.  Pr.  B.,  64 ; 
Purdy  V.  Upton,  10  lb.,  494. 

(J)  The  Code  requires  the  state- 


BY    CONFESSION. 


507 


Form  of  verification  of  statement. 


ment  to  be  verified  by  the  defend- 
ant's oath  {Code,  §383);  but  no  pro- 
vision is  made  for  any  particular 
form  of  verification.  The  form  given 
in  the  text  has  been  commonly  em- 
ployed. In  Schoolcraft  v.  Thompson, 
7  Sow.  Pr.  S.,  446,  a  question  was 
raised  at  special  term, — though  not 
decided,  the  judgment  being  held 
bad  for  insufSciency  of  the  state- 
ment,— as  to  the  sufBciency  of  this 
form;  but  the  general  term  on  ap- 
peal in  the  same  case  (9  How.  Pr. 
P.,  61),  held  that  it  was  sufficient ; 
that  the  word  "  confession "  em- 
braces the  whole  statement  of  facts 
upon  which  the  judgment  is  entered ; 
that  it  is  but  a  single  instrument,  and 
that  the  phrase  "  the  facts  stated  in 
the  above  confession  clearly  refers  to 
the  facts  which  are  stated  as  required 
by  the  Code  to  make  it  such  a  con- 
fession as  to  authorize  the  entry  of  a 
judgment  upon  it.  See  also  2  Whitt. 
Pr.,  472. 

The  form  of  verification  prescribed 
for  pleadings  has  also  been  often  em- 
ployed for  statements  for  judgment. 
In  confession,  however,  the  facts  con- 
fessed are  almost  invariably  within 
the  defendant's  own  knowledge. 
Where  this  is  the  case,  the  reserva- 
tion "  except  as  the  matters  therein 
stated  on  information  and  belief,"  is 
unnecessary  and  unmeaning.  It  is 
so  held  to  be,  even  in  connection' 
with  pleadings.  See  ante,  28,  notes 
(/)  and  (h).  Where,  however,  any 
matters  in  the  statement  are  alleged 
on  information  and  belief,  the  verifi- 
cation should  be,  T.  Z.,  &c.,  "says 
that  the  facts  stated  in  the  above  con- 
fession are  true  except  as  to  the  mat- 


ters therein  stated  on  information 
and  belief,  and  as  to  those  matters, 
he  believes  it  to  be  true.  And  it  has 
been  held  that  where,  through  haste 
in  preparing  the  confession,  or  from 
other  causes,  the  defendant  is  hon- 
estly unable  to  swear  absolutely  to 
Its  truth,  a  simple  affidavit  that  he 
believes  the  statement  to  be  true,  is 
sufficient.  That  to  hold  such  form 
good  can  work  no  injustice,  for  if  the 
judgment  should  be  for  too  much,  it 
could  be  reduced  on  determining  the 
precise  amount ;  and  in  case  the 
plaintiff  should  refuse,  the  court 
would  compel  its  reduction  on  the 
application  of  the  defendant,  or  any 
other  person  interested.  That  the 
defendant,  on  such  an  affidavit,  could 
be  convicted  of  perjury ;  he  would 
not  be  allowed  to  shield  himself  from 
the  consequences  of  crime  on  the  pre- 
tense that  he  swore  only  to  his  be- 
lief, unless  he  had  good  grounds  for 
his  belief.  Delaware  v.  Ensign,  21 
Pari.,  85. 

The  affidavit  may  be  sworn,  it  is 
held,  before  one  of  the  attorneys  who 
are  afterwards  employed  to  enter  up 
the  judgment.  Post  v.  Coleman,  9 
Eow.  Pr.  P.,  64. 

(e)  Where  the  day  of  the  month  in 
the  jurat  was  left  blank,  but  the  affi- 
davit to  oppose  the  motion  to  vacate 
the  judgment  showed  that  the  oath 
was  taken  before  the  judgment  was 
entered,  it  was  held  that  the  omis- 
sion did  not  affect  the  validity  of  the 
judgment.  Schoolcraft  v.  Thompson, 
7  Eow.  Pr.  P.,  446  ;  and  see  S.  C,  9 
lb.,  61. 

((f)  The  Code  prescribes  (§  384) 
that  the  statement  may  be  filed  with 
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For  goods  sold. 


Indorsement  of  judgment. 


2.  For  Goods  Sold  at  sundry  times  ; — ly  two  defendants,  (e) 

No.  324. 

SuPEEMB  Court,  County  of 


A.  B. 


against 


W.  X.,  and  Y.  Z. 


We  hereby  confess  judgment   in  favor  of  A.  B.,  plaintiff 
above  named,  for  the  sum  of  dollars ;  and  authorize 

the  entry  of  judgment  therefor  against  us. 

This  confession  of  judgment  is  for  a  debt  now  justly  due 
from  us  to  the  plaintiff,  arising  upon  the  following  facts. 

That  on  the  day  of  ,185  ,at  , 

the  plaintiff  sold  and  delivered  to  us  ten  barrels  of  flour,  one 
hogshead  of  molasses,  and  three  firkins  of  butter  ;  for  which 
we  agreed  to  pay  the  sum  of  dollars,  within 

months  thereafter. 

That  on  the  day  of  ,  185  ,  at 

the  plaintiff  sold  and  delivered  to  us  ten  pieces  of  linen  sheet- 


a  county  clerk,  or  with  a  clerk  of  the 
Superior  Court  of  the  city  of  New 
York,  who  shall  indorse  upon  it,  and 
enter  in  the  judgment  book,  a  judg- 
ment of  the  Supreme  or  said  Supe- 
rior Court  for  the  amount  confessed, 
with  five  dollars  costs,  together  with 
disbursements.  The  indorsement  of 
judgment  may  conveniently  be  drawn 
up  ready  for  signature  by  the  clerk, 
by  the  draftsman  of  the  statement. 
It  should  be  in  the  following  form. 


[Title  of  the  Came.] 
On  filing  the  within  statement  and 
confession,  it  is  adjudged  by  the 
Court,  that  the  plaintiff  do  recover 
against  the  defendant  the  sum  of 
dollars,  with  five  dollars 
costs  and  $  disbursements, 

making  in  all  the  sum  of  % 

(e)  As  to  the  power  of  one  partner 
to  confess  judgment  in  behalf  of  both, 
see  Stoutenburgh  v.  Vandenburgh,  7 
How.  Pr.  R,  229. 
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ings,  and  twelve  pieces  assorted  calicoes,  for  wMch  we  agreed 
to  pay  the  sum  of  dollars,  within  months 

thereafter. 

[State  as  above,  the  sales  made  on  each  separate  day,  sepa- 
rately, (f)] 


(/)  It  is  well  settled  that  a  mere 
general  statement  of  indebtedness  for 
goods  sold  is  not  sufficient,  even 
though  it  were  sufficient  to  sustain 
a  judgment  in  an  action.  Upon  the 
other  hand,  it  is  held  that  the  state- 
ment need  not  furnish  all  the  minute- 
nes?^  of  detail  which  would  be 
requisite  in  a  bill  of  particulars  ; 
(Schoolcraft  v.  Thompson,  9  Sow. 
Pr.  R,  61  ;  Opinion  of  Mitchell,  J., 
in  Davis  v.  Morris,  21  Bari.,  152  ; 
Hoppock  V.  Donaldson,  12  Sow.  Pr. 
B.,  141 ;  Gandal  v.  Finn,  23  Pari., 
652) ;  and  this  ruling  appears  clearly 
sound,  although  the  language  of  the 
Court  of  Appeals  in  Chappel«.  Chap- 
pel,  2  Kern.,  215,  has  been  thought 
to  require  a  statement  equivalent  to 
a  bill  of  particulars,  in  all  cases. 
(See  Davis  «.  Morris,  23  Ba/rb.,  152.) 
We  do  not  so  understand  the  Court 
of  Appeals,  and  have  suggested  in  the 
text  a  form  of  statement  which  is  less 
minute  than  such  bill ;  yet  which  we 
think  sufficient  both  on  the  apparent 
meaning  of  the  provisions  of  the 
Code,  and  upon  the  cases. 

A  statement  of  indebtedness  for  a 
confession  of  judgment  which  merely 
alleges  that  it  is  for  goods  sold  and 
delivered,  and  upon  an  accounting 
had  on  the  day  when  the  confession 
was  made,  but  without  stating  what 
goods  were  sold,  nor  when,  nor  what 
amount  was  due  on  the  sale,  nor  what 
the  accounting  was  for,   nor  how 


much  was  due  upon  that,  is  insuffi- 
cient ;  and  the  judgment  may  be  set 
aside  therefor  on  motion.  Boyden  v. 
Johnson,  11  Emo  Pr.  B.,  503. 

So  a  statement  "  for  goods  sold  and 
delivered,"  or  on  a  note,  "  given  for 
goods  sold  and  delivered,"  is  insuffi- 
cient. Moody  V,  Townsend,  3  Ablotts' 
Pr.  B.  375. 

A  judgment  was  entered  on  the 
following  statement.  "This  confes- 
sion of  judgment  is  for  a  debt  justly 
due  to  the  plaintiff  arising  upon  the 
following  facts :  for  goods,  wares,  and 
merchandise  sold  and  delivered  to  me 
by  Messrs.  Schoolcraft,  Raymond  & 
Co.,  Albany,  of  which  firm  plaintiff 
is  a  member ;  the  goods  were  pur- 
chased by  me  in  the  years  1851  and 
'  1852,  and  this  judgment  is  confessed 
to  said  plaintiff  for  the  benefit  of  said 
firm  of  Schoolcraft,  Eaymond  &  Co." 
It  was  held  at  special  term  (School- 
craft V.  Thompson,  7  Sow.  Pr.  B. 
446),  on  a  motion  to  vacate  this  judg- 
ment, that  the  statement  was  insuffi- 
cient for  want  of  a  disclosure  of  the 
kinds,  quantities,  &c.,  of  the  goods 
purchased,  the  prices  at  which  they 
were  bought,  the  times  more  specifi- 
cally, at  which  the  purchases  were 
made.  But  the  general  term,  revers- 
ing this  decision,  held  (9  Sow.  Pr. 
B.,  61),  that  the  statement  contained 
all  the  requisite  facts,  stated  in  suffi- 
cient detail. 
'A  judgment  by  confession  was  en- 
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tered  upon  the  following  statement. 
"  For  lumber  and  building  materials 
furnished  by  the  plaintiff  to  the  de- 
fendant." 

Held,  that  the  statement  was  insuf- 
ficient,in  that  it  gave  no  time,  no 
place,  no  quantity,  no  price  or  value  of 
the  property  furnished,  and  more 
than  all  that,  it  did  not  state  upon 
what  contract  the  lumber  and  mate- 
rials were  furnished;  whether  de- 
fendant took  as  purchaser  or  a 
bailee.  The  first-mentioned  facts 
might  not  be  indispensable ;  but  the 
creditors  had  a  right  to  know  whether 
he  took  the  property  upon  a  contract 
of  sale,  and  became  liable  by  reason 
of  that  fact,  or  whether  he  took  it 
upon  some  other  contract  and  be- 
came liable  upon  some  other  fact. 
Purdy  «.  Upton,  10  How.  Pr.  B., 
494. 

So  where  a  judgment  was  entered 
for  a  sum  stated  to  have  accrued, 
"  for  goods  and  groceries,  and  for  one 
horse  and  cow,  delivered  to  the  said 
G.  H.  (the  defendant),  the  payment 
of  which  to  the  amount  of  $300,  is 
now  due  to  said  M.  (the  plaintiff.)," 
the  statement  was  held  insufficient, 
— because  time,  place,  quantity,  and 
price  or  value  were  wanting ;  because 
the  contract  on  which  the  property 
was  delivered  to  the  defendant  was 
not  stated ;  because  the  statement 
did  not  show  iy  whom  the  property 
was  delivered.     lb. 

A  judgment  for  $1,021  60,  was 
entered  upon  confession,  the  follow- 
ing being  the  statement.  "  The  sum 
of  $521  60,  being  for  goods  and  mer- 
chandise heretofore  delivered  to  me, 
the  said  defendant,  and  which  is  now 
due ;  and  also  the  sum  of  $500,  being 


the  amount  of  a  bill  of  goods  this 
day  purchased  of  him,  the  said  plain- 
tiff." 

Meld,  on  motion  by  a  judgment 
creditor  to  vacate  the  judgment: 
1.  That  the  portion  of  the  judgment 
which  embraced  the  sum  of  $521  60 
could  not  be  upheld.  The  statement 
would  afford  no  clue  whatever  to  a 
creditor  who  might  desire  to  inquire 
into  the  consideration ;  for  he  is  nei- 
ther directed  by  it  to  the  person  by 
whom  the  delivery  was  made,  nor  is 
any  time  whatever  indicated  at  or 
within  which  the  transaction  took 
place. 

2.  That  the  statement  respecting 
the  $500  was  sufficient. 

3.  That  the  lien  of  the  judgment 
and  the  levy  must  be  sustained,  and 
have  priority,  to  the  extent  of  $500 
with  interest  and  costs,  and  the  bal- 
ance be  postponed  to  the  lien  of  the 
judgment  of  the  moving  party.  Sv- 
preme  Ot.  Sp.  T.,  Hoppock  v.  Don- 
aldson, 12  How.  Fr.  R,  141. 

A  judgment  upon  confession  was 
entered  upon  the  following  statement 
"  The  above  indebtedness  arose  on 
my  account,  for  goods,  wares,  mer- 
chandise, and  property,  sold  and  de- 
livered to  me  by  the  plaintiffs,  for 
which  I  have  not  paid,  and  the  sum 
above  confessed  is  justly  due  to  the 
plaintiffs,  without  any  fraud  what- 
ever." Meld  that  the  statement  was 
defective,  and  the  judgment  void. 
Gandal  i>.  Finn,  23  Barb.,  652 ;  S.  C, 
13  Sow.  Pr.  R,  418. 

A  judgment  upon  confession  was 
entered  upon  the  following  statement. 
"The  above  indebtedness  arose  on 
account  for  goods,  wares,  and  mer- 
chandise sold  and  delivered  by  said 
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Verification  by  two  defendants. 


For  services. 


County  of 

"W.  X.,  and  T.  Z.,  being  severally  duly  sworn,  say  each  for 
himself,  that  the  facts  stated  in  the  foregoing  confession  are 

true. 

[Jurat.]  W.  X. 

Y.  Z. 


3.  I^or  Services  of  an  Attorney. 
No.  325. 

[Title,  and  authority  to  enter  judgment,  as  in  Form,  No.  323, 

ante,  505.] 

This  confession  of  judgment  is  for  a  debt  now  justly  due 
from  me  to  the  plaintiff,  arising  upon  the  following  facts. 


plaintiff  to  me,  since  the  first  day  of 
January,  1855,  and  the  sum  above 
confessed  is  justly  due  to  the  said 
plaintiff,  without  any  fraud  whatever." 

Seld  that  the  statement  was  defec- 
tive, and  the  judgment  void.  Under 
the  facts  of  that  case,  the  defendants 
should  have  stated  that  on  a  certain 
day,  specifying  it,  the  plaintiff  sold 
to  the  defendant,  a  country  merchant, 
a  bill  of  dry  goods  for  the  supply  of 
the  store  of  the  defendant,  amounting 
to  $100,  or  $500,  or  any  other  sum, 
stating  it  truly,  upon  a  credit  of  six 
months,  upon  which  the  defendant  on 
a  day  specified,  paid  an  amount  speci- 
fied ;  and  should  have  repeated  the 
sales  and  payments  in  the  same  man- 
ner as  often  as  they  occurred.    76. 

A  judgment  upon  the  following 
statement.  "The  above  indebted- 
ness arose  on  the  sale  and  conveyance 
by  the  plaintiff  to  the  defendant,  of 


his  right,  title,  and  interest  in  the 
boats,  property,  and  effects  of  W.  M., 
&  Co.,  in  January,  1864:,  and  I  hereby 
state  that  the  sum  above  by  me  con- 
fessed, is  justly  due  to  the  said  M. 
S.,  plaintiff,  without  any  fraud  what- 
ever." 

Seld  that  the  statement  was  insuf- 
ficient. Thompson  ».  Van  Vechten, 
5  AUotW  Pr.  R,  458. 

A  part  of  the  indebtedness  for 
which  a  judgment  was  confessed, 
was  stated  as  follows :  "The  sum  of 
two  hundred  and  thirty  dollars  is  for 
grain  purchased  of  the  said  plaintiff, 
W.  M.  S.,  by  the  said  0.  P.  (the 
defendant),  on  or  about  the  1st  day 
of  April.  1856."  Held  that  this  was 
sufBcient,  it  being  unnecessary  under 
the  decision  in  Schoolcraft  ■».  Thomp- 
son (9  How.  Pr.  E.,  61),  to  state  the 
kind  and  quality  of  the  grain.  Healy 
V.  Preston,  14  Sow.  Pr.  R,  20. 
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For  services.  Upon  promissoiy  note. 

That  on  the  day  of  ,  185  ,  at  , 

the  plaintiff,  being  an  attorney  and  counselor  of  the  Supreme 
Court,  was  retained  by  me  to  commence  and  prosecute  a  suit 
against  one  ,  and  that  between  said  day  and  the 

day  of  185  ,  he  rendered  professional 

services  to  me  in  the  commencement  and  conduct  of  said 
suit,  (g) 

That  said  services  were  reasonably  worth  the  sum  of 
dollars,  for  which  I  became  indebted  to  the  plaintiff;  but  no 
part  thereof  {or,  no  part  thereof  except,  &c.,]  bas  been  paid. 

T.  Z. 
[  Verification  as  in  Form  Ifo.  323,  ante,  606.] 


4.   Upon  a  Promissory  note,  stating  tJie  Consideration  (h)  wpon 
which  it  was  given. 

No.  326. 

[Title,  and  authority  to  enter  judgment,  as  in  Form  No.  323, 

ante,  605.] 
This  confession  of  judgment  is  for  a  debt  now  justly  due 
from  me  to  the  plaintiff,  arising  upon  the  following  facts. 

(§')  If  any  further  information  can  defense  of  a  suit  brought  against  the 
be  here  conveniently  added,  calcula-  defendants  by  one  J.  E.,  and  that  the 
ted  to  aid  a  creditor  in  satisfying  him-  sum  for  which  said  judgment  is  con- 
self  that  such  suit  was  really  prose-  fessed,  is  his  claim  against  the  defend- 
cuted,  and  the  services  of  plaintiff  ant  for  such  services,  all  which  are 
rendered, — e.  g.  by  stating  what  justly  due.  It  was  held  that  this 
judgment  was  recovered,  where  dock-  statement  was  sufficient.  Stebbins 
eted,  &c.,  it  will  be  well  to  give  it.  v.  The  East  Society  of  the  M.   E. 

Judgment  by  confession   was  en-  Church,  at  Rochester,   12  How.  Pr. 

tered  on  a  statement  to  the  following  R.,  410. 

effect.  That  in  December,  1853,  (A)  Prior  to  1855,  there  was  a  con- 
said  S.  (the  plaintiff),  was  retained  flict  of  opinion  as  to  whether  a  judg- 
to  commence  a  suit  against  J.  E.  C,  ment  by  confession  could  be  sustained 
and  prosecuted  the  same  until  the  upon  a  statement  which  set  forth  a 
settlement  thereof,  and  also  acted  as  promissory  note  or  other  instrument 
counsel,  aided  and  assisted  in  the  for  the  payment  of  money,  and  de- 
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Requisites  of,  on  promissory  note. 


That  on  the 


day  of 


185  at 


I  made  and  delivered  to  the  defendant,  my  promissory  note, 
of  whicli  the  following  is  a  copy.     {Copy  of  the  note.]  (i) 


fault  in  payment  thereof,  as  the  facts 
on  which  the  indebtedness  arose,  but 
did  not  disclose  the  consideration  on 
which   the   note   was   given.     That 
such  judgment  might  be   sustained 
was  held    in    Mann  v.   Brooks    (7 
Bow.  Pr.  £.,  459 ;    affirmed,   8  lb., 
40)  ;    Whitney  «.  Kenyon   (7   How. 
Pr.  R,  468)  ;  Dunham  v.  Waterman 
(3  Duer,  166)  ;  and  the  same  opinion 
was    intimated  by   Willard,   J.,   in 
Murray    v.   Judson    (5    Seld.,   73). 
That  such  judgment  was  not  in  com- 
pliance with   the   provisions   of  the 
Code,  was  held  in  Plummer  ».  Plum- 
mer  (7  Row.  Pr.  P.,  62).     In  1852, 
the  question  came  before  the  Court 
of  Appeals,   in   Chappel  v.  Chappel 
(2  Kern.,  215) ;  and  it  was  there  set- 
tled that  a  statement  for   confession 
of  judgment  under   section  383   of 
the  Code,  which  sets  forth  as  the  facts 
out  of  which  the  indebtedness  arose, 
the  making  of  a  promissory  note  to 
the  plaintiff  by  the  defendant,  is  not 
a  sufficient   compliance  with  the  re- 
quirement of  the  section.     The  loan 
or  other  consideration  for  which  the 
note  was  made  should  be  stated  as 
constituting  the  debt.    The  note  is  at 
best,  even  between  the  parties  to  it, 
but  presumptive  evidence  of  a  debt. 
The  maker  does  not  become  indebted 
by  the  mere  execution  of  a  written 
promise  to  pay  the  money.      His  ob- 
ligation arises  out  of  facts  dehors  the 
instrument    and  antecedent    to    or 
accompanying    its     execution.      A 

33 


promissory   note  without   considera- 
tion binds  no  one.     The  statute  looks 
not  to  the  evidence  of  the   demand, 
but  to  the  facts  out  of  which  it  origin- 
ated ;  in  other  words,  to  the  consider- 
ation  which  sustains   the    promise. 
The  law  requires  this  to  be  concisely 
set  forth  in  the  statement;  and  in  this 
way  only  does  the  provision  furnish 
any  additional  security  to  creditors 
against  a  fraudulent  combination  of 
the  parties  to  the  judgment.     The 
statute  demands  this  construction,  to 
save  it  from  the  imputation  of  making 
a  capricious  change  in  the  existing 
law   without   any  reason   or  object 
whatever ;  for  if  the  provision  can  be 
satisfied  by  a  reference  to  an  instru- 
ment which  is  but  evidence  of  debt, 
it  is  not  only  nugatory  but  absurd, 
inasmuch  as  the  judgment  itself,  with- 
out any   statement,   would    furnish 
conclusive  evidence  of  the  same. — 
Cases  in  which,  under  this  decision, 
the  same  rule  has  been  since  laid  down, 
are  Johnston  v.  Fellerman,  13  S^ow. 
Pr.  i?.,    21  ;  Bonnell  v.  Hentz,   J5., 
142  ;  Von  Beck  v.  Shuman,  lb.,  472. 
(i)  In  respect  to  the  form  in  which 
a  confession  of  this  description  is  to 
be  drawn,  it  seems  most  logical  to 
confess   the  judgment  on  the  note, 
stating  the  original  indebtedness  by 
way  of  showing  the  note  to  be  valid 
and  binding;  instead  of  basing  the 
judgment  on  the   original   indebted- 
ness, and  then  proceeding  to  state 
the  making  of  the  note. 
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STATEMENTS    FOR    JUDGMENT 


Indebtedness  for  which  note  was  given. 


Debt  to  become  due. 


That  upon  the  day  of  ,  185  ,  at  , 

the  plaintiff  lent  to  me  the  sum  of  dollars,  to  be  used 

in  ,  which  sum  I  then  and  there  promised  to  repay 

with  interest,  within  months  thereafter  [or,  on  demand]  ; 

to  secure  the  payment  of  which  sum  said  note  was  given ;  but 
no  part  thereof  has  been  paid  [or,  no  part  thereof  except,  &c.]  (j) 

T.  Z. 
[  Verification  as  in  Form,  No.  324,  ante,  511. J 

5.   For  Rent ;  to  Become  Due. 
No.  327. 

\Title,  and  authority  to  enter  judgment,  as  in  Form,  No. 
324,  ante,  508.] 

This  confession  of  judgment  is  for  a  debt  justly  to  become 
due  from  me  to  the  plaintiff,  arising  upon  the  following  facts  : 


(j)  It  will  be  advisable  to  set  out 
the  consideration  of  the  note  with 
nearly  the  same  detail  which  would 
be  given  in  case  no  note  had  been 
made,  and  the  judgment  were  to  be 
confessed  on  the  original  debt,  though 
somewhat  more  brevity  may  be 
adopted.  Enough  at  all  events 
should  be  stated  to  enable  a  creditor 
to  satisfy  himself  that  the  note  was 
given  in  good  faith,  and  for  a  consid- 
eration, such  as  supports  it  against 
his  claims.  It  is  not  sufBcient  to  state 
that  the  note  was  "  given  for  goods 
sold  and  delivered."  Moody  v.  Town- 
send,  3  Ablottg  Ft.  R,  375.  But 
where  the  statement  set  forth  that 
"on  the  third  day  of  November, 
instant,  the  defendant  gave  the  plain- 
tiff a  promissory  note  for  the  sum  of 
$143  39,  payable  one  day  after  date  ; 
that  said  note  was  given  for  a  quan- 
tity of  coal  purchased  of  the  plaintiff 
for  the  use  of  the  Brainard  House, 


which  the  defendant  had  been  and 
then  was  keeping, — it  was  held  that 
the  statement  was  sufficient.  True, 
it  omitted  to  say  that  the  coal  was 
purchased  by  the  defendant;  but 
the  fact  that  he  gave  his  note  for  it 
was  sufficient  to  show  that  he  was 
the  purchaser.  Post  v.  Coleman,  9 
How.  Pr.  R,  64. 

In  a  statement  for  judgment  by 
confession  upon  notes,  for  indorse- 
ments, for  goods  sold,  and  for  money 
paid,  the  amount  of  the  notes  and 
the  nature  and  origin  of  the  indebt- 
edness out  of  which  they  arose,  the 
amounts  of  the  liabilities  upon  in- 
dorsements, with  the  amounts  paid 
and  yet  to  be  paid  thereon,  the  kind 
and  value  of  the  goods  sold,  and  the 
amount  and  circumstances  of  the 
advances, — must  be  set  forth.  Su- 
preme Ot.,  Sp.  T.,  1856.  Von  Beck 
«.  Shuman,  13  Row.  Pr.  R.,  472. 
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For  rent  not  yet  aeovued.  Contingent  liability. 

That  I  heretofore  entered  into  an  agreement  [in  writing] 
with  the  plaintiff,  whereby  he  leased  to  me  and  I  hired  from 
him  the  dwelling-house  in  ,  known  as  No.  • — 

street  [or  otherwise  briefly  describe  the  leasehold  property],  for 
year    from  the  day  of  ,  185   ,  at  the 

annual  rent  of  dollars,  payable  quarterly  on  the  last 

days  of  and  in  each  year. 

That  during  the  quarter  which  will  expire  on  the 
day  of  next,  I  have  had  the  possession  of  said  house 

under  the  said  agreement,  but  no  part  of  the  rent  reserved 
therefor  has  been  paid  [or,  has  been  paid,  except,  &c.J  but  the 
sum  of  dollars  will  become  due  therefor  on  the 

day  of  185   ,  aforesaid. 

T.  Z. 
[  Verification  as  in,  Form  No.  324,  ante,  511. J 

6.    To  Secure  plaintiff  against  Contingent  Liability  on  an 
AcGommodation  IndorscTnent. 

No.  328. 

[Title,  and  authority  to  enter  judgment,  as  in  Form  No. 
324,  ante,  508.] 

This  confession  of  judgment  is  made  to  secure  the  plaintiff 
against  a  contingent  liability,  and  does  not  exceed  the  amount 
thereof,  (k)  the  facts  constituting  which  are  as  follows : 

That  on  the  day  of  185   ,  at  , 

the  plaintiff  indorsed  a  certain  promissory  note  for 
dollars,  made  by  me,  dated  the  day  of  ]  85   , 

and  payable  days  after  the  date  thereof  to  the  plain- 

tiff and  then  and  there  delivered  said  note  to  me  to  be  used 
for  my  benefit. 

[That  on  the  day  of  at  ,1  pro- 

cured said  note  to  be  discounted  by  one  ,  who  paid 


(Tc)  As  to  when  judgment  may  be      future  advances,  see  Truscott  t\  King, 
confessed  to  secure  the  repayment  of     2  Seld.,  147. 
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STATEMENTS    FOR    JUDGMENT    BY    CONFESSION. 


To  secure  against  liability  on  an  accommodation  indorsement. 

me  the  said  sum,  deducting  legal  interest  thereon  for  the  time 
the  said  note  then  had  to  run.  (1)] 

Y.  Z. 
[  Verification  as  in  Form  No.  324,  cmte,  611.] 


(f)  This  paragraph,  shquld  be  in-, 
serted  when  the  note  has  been  in  fact 
negotiated.  It  is  not  necessary,  how- 
eTer,  that  a  note  indorsed  for  accom- 
modation should  be  negotiated  for 
value,  in  order  to  create  a  contingent 
liability  on  which  a  judgment  may 
be  confessed.  In  Healy  «.  Preston, 
14  How.  Pr.  JR.,  20,  a  judgment  was 
entered  to  secure  plaintiff  against 
liability  on  an  accommodation  in- 
dorsement, and  it  was  objected  to 
the  statement  that  it  did  not  state  a 
negotiation  for  value.  But  it  was  held 
by  the  Supreme  Court  at  general  term, 
that  a  contingent  liability  arose 
against  the  plaintiff  by  his  indorsing 


and  delivering  the  note  to  the  defend- 
ant, and  thereby  lending  his  credit 
to  the  defendant,  to  be  used  at  the 
defendant's  discretion  without  any 
other  act  of  the  plaintiff.  He  incur- 
red a  liability  to  the  amount  of  the 
note,  contingent  on  the  note  being 
negotiated  by  the  defendant  for  value, 
and  his  being  duly  charged  as  in- 
dorser.  This  contingent  liability 
was,  it  was  held,  one  for  which  judg- 
ment by  confession  might  be  taken ; 
and  a  statement  of  the  note  describ- 
ing it,  and  of  the  fact  of  the  indorse- 
ment for  the  benefit  of  defendant, 
was  all  that  was  important. 


IIDEX    OF    THE    FORMS. 


THE  KEFEHENCE  IS  TO  THE  PAGE. 


ALLEGATION'S  OF  PAETICULAR  FACTS. 
Act  of  Agent,  123,  128,  470. 
Anticipation  of  defense  of  payment,  83. 

of  defense  of  unexpired  credit,  84. 
Assignment  of  cause  of  action  to  the  plaintiff,  59,  90,  314. 

to  third  party  as  collateral  security,  68. 

for  benefit  of  creditors,  10,  405. 

in  trust,  192. 
Authority  of  agent,  128. 

Charge  of  debt  by  married  woman  upon  her  separate  estate,  86. 
Execution  of  Contract  by  agent,  123,  4*70. 
by  broker,  243. 
by  partners. 

of  Sealed  instrument,  110. 
Executor  and  Administrator,  see  Official  character. 
Incorporation  of  Banking  Association,  43,  44. 

of  Company  formed  under  a  general  act,  41, 43. 

of  Foreign  Corporation,  45. 

of  Insurance  Company,  184. 

of  Plank  Road  Company,  43. 

of  Railroad  Company,  275. 
Infant  Plaintiff   in  complaint  by,   showing  appointment  of  guardian  ad 

litem,  35. 
Married  Woman.     See  Separate  property. 
Marriage,  39,  40. 

Memorandum  of  contract  under  statute  of  frauds,  80,  199,  200. 
Mistake  in  date  of  instrument,  124. 

in  description  of  premises  in  deed,  413. 

in  name  of  obligor  in  bond,  222. 
Modification  by  parol  of  written  contract,  112. 
Official  Character  of  Administrator,  48. 

of  Committee  of  Lunatic  or  Habitual  Drunkard,  47. 

of  Executor,  50. 

of  Guardian  ad  litem,  35. 
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ALLEGATIONS:  Official  Chakacter — continued. 
of  President  of  Banking  Association,  44. 

of  Joint  Stock  Association,  46. 
of  Receiver  of  dissolved  corporation,  52. 

of  judgment  debtor  in  supplementary  proceedings,  61. 
pending  litigation,  81. 
of  Treasurer  of  Joint  Stock  Association,  46,  131. 
Partnerships,  125. 

survivor  of,  126,  12'7. 
Performance  of  Conditions  Precedent,  111. 
Separate  Property  of  Married  Woman,  36,  38,  85,  87 
acquisition  of,  by  husband,  39,  40. 
charge  of  debt  upon,  86. 

ANSWERS. 

Abatement  of  Present  Action. 
Another  action  pending,  465. 
Assignment  of  cause  of  action  by  plaintiff  to  a  third  person,  before  suit 

brought,  468. 
Coverture  of  plaintiff,  464. 
Infancy  of  plaintiff,  463. 

Joint  interest  in  plaintiff,  and  a  third  person,  466 
No  jurisdiction,  463. 

Non-joinder  of  owner  of  equity  of  redemption, — ^in  foreclosure,  467. 
No  such  corporation,  464. 

Partnership  of  defendant  with  a  third  person,  467. 
Partnership  of  plaintiff  with  a  third  person,  466. 
That  defendant  indorsed  as  agent,  469. 
Counter-claim.  493. 

DfeNLALS. 

General  denial,  455. 

of  knowledge  or  information  sufficient  to  form  a  belief,  456. 
Specific  denial  of  one,  or  more,  of  the  material  allegations  of  the  com- 
plaint, 459. 
Discharge  and  Avoidance. 

Accord  and  satisfaction,  473. 
Arbitrament  and  award,  473. 
By  accommodation  indorsers,  showing  extension  of  time  given  to  the 

maker,  by  the  plaintiff;  and  payment,  479. 
By  surety,  showing  neglect  of  plaintiffs  to  collect  from  principal  or  give 

notice  of  non-payment,  480. 
Discharge  in  Bankruptcy,  475. 
in  Insolvency,  477. 
Former  judgment,  474. 
Limitations,  478. 
Payment,  471. 
Release,  474. 
Tender,  472. 
Formal  Parts  of  the  Answer,  18. 
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ASSWEB.S— continued. 

Intaliditt  of  Contkact. 

Coverture  of  defendant,  481. 

Infancy  of  defendant,  481. 

Mistake,  481. 

Statute  of  Frauds,  484. 

Usury,  484. 

Want  of  consideration,  defendant  being  an  accommodation  maker,  and 
the  note  having  been  misapplied,  482. 
Justification  of  Tort. 

Distrained  doing  damage,  485. 

Justification  and  mitigation,  in  slander  or  libel,  488. 

License,  488. 

Loss  of  goods  by  a  risk,  for  which  defendants  (common  carriers)  were 
not  liable,  486. 

Plaintiff  the  aggressor  ison  assault  demesne],  487. 

Privileged  communication, — in  libel,  491. 

Report  of  public  official  proceedings, — in  libel,  492. 

ANSWER  OF  JOINT  DEBTOR  not  served  in  the  action,  or  of  heir,  <feo.,  of  deceased 
judgment  debtor,  to  summons  in  proceedings  under  §  Si 5  of  the  Code,  600. 

CASE  FOR  SUBMISSION  OF  CONTROVERSY  WITHOUT  ACTION,  498. 

COMPLAINTS. 

Abduction.     See  348. 

Account.     See  Money  lent,  Goods  sold,  Hire  of  personal  property,  Services. 
Account  Stated,  1T4. 

Action  for  Chattels.     See  Possession  of  Chattels. 
Action  fok  Lands.     See  Possession  of  Real  Property. 
Agent.     See  Bond  for  faithful  accounting  of,  Money  received,  &a. 
Assault  and  Battebt,  328,  329. 

Assignee,  Complajnib  by.     See  Foreclosure,  Goods  sold,  Money  paid.  Insu- 
rance. 
Attoenet.     See  Services. 
AWAED,  200. 

Bailees.     See  Carriers,  Innkeeper,  Pledgees,  Warehousemen. 
Bills  of  Exchange  {and  see  Non-negotiable  Notes,  &c.) 
Acceptance  for  honor,  152,  160. 

varying  from  terms  of  bill,  152. 
By  indorsee  against  drawer  and  indorser, — for  non-acceptance,  161. 

against  drawer,  indorser  before  acceptance,  and  acceptor,  for 

non-payment,  163. 
against  drawer,  acceptor,  and  indorser  after  acceptance,— 
for  non-payment,  164. 
Drawer  against  acceptor,  on  a  bill  returned  to,  and  taken  up  by  the 
drawer,  165, 
on  a  bill  payable  to  the  drawer's  own  order,  and  not  negotiated,  166. 
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COMPLAINTS:  Bills  of  ExcHAiraE — continued. 
Non-negotiable  bills,  I'IS. 
Payee  against  acceptor ; — common  form,  149. 

shorter  form,  setting  out  a  copy  of  tbe  bill,  152. 
on  an  acceptance  varying  as  to  time  from  the  bill,  152. 
against  acceptor  for  honor,  152. 

on  a  bill  directed  by  the  drawer  to  himself  and  accepted  by  him,  154. 
Payee  against  dra-wer,  on  a  bill  payable  at  a  certain  time  after  date  or 
sight, — for  non-acceptance,  164. 

on  the  same,  another  form,  setting  out  a  copy  of  the  bill,  156. 
on  a  bill  payable  on  a  day  certain,  or  at  a  certain  time  after 

date, — ^for  non-payment,  15Y. 
on  a  bill  payable  at  a  certain  time  after  date  or  sight, — for  non- 
payment after  acceptance,  157. 
on  the  same,    non-presentment  for   acceptance  excused,   the 

drawer  having  countermanded  the  bill,  158. 
on  the  same,  non-presentment  for  acceptance  excused,  because 
the  drawer  could  not  be  found,  159. 
Payee    against    drawer   and    acceptor,  on   a    bill    accepted   by  the 
drawee,  159. 

on  a  bill  payable  out  of  proceeds  of  sale,  \^1.  ■ 
on  a  bill  accepted  for  honor,  160. 
Bonds — Agent,  on  bond  for  faithful  accounting  of,  226. 
Attachment,  on  bond  to  obtain  discharge  of,  312. 
Bond  for  payment  of  money,  219. 
Bond  to  indemnify,  268. 

Judgment,  on  bond  to  secure  stay  of  proceedings  on,  221. 
Money  bond,  219. 
Rent,  on  bond  for  payment  of,  224. 
Stay  of  proceedings,  on  bond  to  secure,  221. 
Bkeach  of  Contkact — Unliquidated  damages. 

Agreement  to  complete  demised  premises  well,  255. 
Agreement  to  indemnify, — against  principal,  26*7. 

against  sureties,  268. 
Breach  of  promise,  266. 
Carrier's  agreement.     See  Carriers. 

Covenant  against  incumbrances,  262. 
for  quiet  possession,  254. 
of  warranty  of  title,  263. 
to  keep  in  repair  against  landlord,  with  special  damage,  253. 

against  tenant,  252. 
to  pay  rent,  action  by  guarantee  of  reversion  against  lessee,  251. 
landlord  against  assignee  of  lessee,  249. 
warranty  of  title,  263. 
Indemnity ;  action  against  principal,  267. 

against  sureties,  268. 
Innkeeper.     See  Innkeeper. 
Pledgees.    See  Pledgees. 
Promise  of  Marriage,  265. 
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COMPLAINTS:  Breach  of  Contractt — Continued. 

Respecting  sales  of  personal  property ;  Against  purchaser,  for  refusing  to 
receive  and  pay  for  goods,  242. 
Against  the  same,  the  contract  being  made  by  broker  for  both  par- 
ties, 243. 
Against  the  same,  for  not  delivering  note  for  goods  bought,  244. 
Against  vendor,  for  not  delivering  goods,  239. 
Against  the  same,  there  having  been  a  part  payment,  but  no  memo- 
randum of  the  contract,  240. 
Respecting  sales  of  real  property  ;  Against  vendee,  for  not  fulfilling  agree- 
ment to  purchase,  247. 

Against  the  same,  for  deficiency  on  re-sale,  248. 
Against  vendor,  for  not  fulfilling  agreement  to  convey,  245. 
Against  the  same  for  not  delivering  stock,  241. 
Respecting  services; — Against  builder  for  not  completing  his  work,  235. 
Against  builder,  for  not  well  finishing  his  work,  237. 
Against  landlord  for  not  completing  premises  well,  255. 
By  employee  prevented  from  fulfilling  his  contract,  234. 
For  maltreatment  by  surgeon,  238. 
Servant  discharged  or  prevented  from  fulfilling,  234. 
"Warehousemen.     See  Warehousemen. 
Warranty  of  the  amount  due  on  a  judgment  assigned,  260. 
of  the  genuineness  of  a  note,  259. 
of  the  soundness  of  a  horse,  268. 
of  title  of  chattels  sold,  261. 
Breach  of  Promisk,  265. 

Cancelation  of  Written  Instrument,  for  fraud,  412. 
Carriers,  action  against. 

Against  common  carrier,  for  failure  to  deliver  in  a  reasonable  time,  with 
special  damage,  279. 
for  injuries  to  the  person  of  passenger,  281. 
for  loss  of  goods,  272. 
for  the  same ;  for  breach  of  the  carrier's  duty, 

274. 
for  failure  to  deliver  at  the  time  agreed,  with 

special  damage,  278. 
for  injury  to  goods  carried  by  water,  277. 
Against  a  common  or  private  carrier,  for  loss  of  goods ; — on  a  special 
contract,  275. 
Checks. 

Against  bank,  drawee  having  certified,  172. 

Against  drawer  and  indorser,  171. 

Indorsee  or  bearer  against  drawer,  169. 

Indorsee  against  drawer ;  non-presentment  excused  because  of  the  failure 

of  the  drawee,  170. 
Payee  against  drawer,  167. 

Payee  against  drawer ;  omission  to  give  notice  of  non-payment  excused 
because  the  drawer  had  no  funds,  169. 
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Claim  and  Delitert,  see  Possession  of  Chattels. 
Claims  to  Real  Property,  Action  for  determination  of,  431. 
Collision.     See  Negligence. 
Consideration  Monet  of  a  Deed,  99. 

Contracts.     See  Account  stated,  Bills,  Bonds,  Checks,  &c.,  &a. 
Conversion  of  Chattels,  312. 
of  hond,  318. 
of  note,  316. 
Action  by  the  assignee  after  conversion,  313,  318. 
against  fraudulent  purchaser,  314. 

against  sheriff  for  selling,  on  execution  against  a  third  party,  goods  on 
which  plaintiff  held  a  chattel  mortgage  overdue,  319. 
Copartnership,  for  Dissolution  of,  433. 
Corporation.     See  Personal  Liability,  Stock  Subscriptions. 
Cobpokation,  for  Dissolution  of — By  Attorney-General,  436. 

by  creditor,  435. 
Ckeditok's  Action,  to  set  aside  a  general  assignment ; — against  the  judgment 
debtor,  his  assignee,  and  a  pretended  creditor  named  in  the  assign- 
ment, 402. 
to  set  aside  a  fraudulent  conveyance; — by  two  plaintiffs  as  judgment 
creditors  and  also  assignees  of  judgments,  against  the  judgment  debtor 
and  his  assignee  and  others,  40*7. 
Criminal  Conversation,  349. 

Death — action  by  personal  representative  for  negligence  causing,  375,  S11, 
Deceit.     (And  for  False  Warranty,  see  Breach  of  Contract.) 
Against  sheriff,  for  false  return,  309. 
Against  vendor  of  chattels,  for  fraudulently  representing  them  to  be  his 

property,  306. 
For  fraudulently  misrepresenting  value  of  good- will  of  business  sold,  306. 
For  fraudulently  misrepresenting  value  of  stock  in  a  corporation,  agreed 

to  be  taken  in  payment  for  services,  308. 
For  fraudulently  representing  third  party  to  be  of  good  credit,  803. 
Defamation.     See  Libel,  Slander. 

Delivery  up  of  notes  held  as  collateral,  principal  debt  having  been  paid,  69. 
Determination  of  claims  to  real  property,  431. 
Dissolution  of  Copartnership,  433. 
Dissolution  of  Corporation — by  Attorney-General,  436. 

by  creditor,  435. 
DivoKOE — for  a  divorce  dissolving  the  marriage  contract  on  the  ground  of 
adultery,  444. 
for  a  divorce  on  the  ground  of  nullity  of  the  marriage,  443. 
for  a  limited  divorce  on  the  ground  of  cruel  and  inhuman  treatment, 
445. 
Dogs — against  keeper  of  mischievous  dog,  287. 
Ejectment.     See  Possession  of  Real  Property. 
Enticing  away  Plaintiff's  Wife,  348. 
False  Imprisonment,  329. 
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FoREOiosuRK — Mortgagee  against  mortgagor,  and  junior  incumbrancers,  upon 
default  in  tlie  interest  clause ;  mtli  claim  for  insurance  premium  paid 
by  mortgagee,  421. 
Assignee  of  mortgagee,  against  mortgagor,  mortgagee  -who  guaranteed 
payment  in  his  assignment,  grantee  of  the  equity  of  redemption  who 
assumed  the  mortgage,  and  junior  incumbrancers,  424. 
Formal  Parts  of  the  Complaint,  16. 
Fraud.     See  Deceit. 

Fraudulent  Contbyance.     See  Creditor's  Action. 
-f-      Goods  Sold — On  an  account,  for  price  of,  19. 

Anticipating  and  avoiding  defense  of  payment,  82. 

defense  of  unexpired  credit,  84. 
Assignee  of  account  of,  89. 

Bargain  and  sale,  evidenced  by  memorandum  in  writing,  80. 
Delivery  to  defendant,  IS,  19,  82. 

to  third  party,  89. 
For  not  delivering  note  in  payment  pursuant  to  agreement,  244. 
Necessaries,  88. 
On  a  fraudulent  purchase,  for  damages,  314. 

seeking  judgment  for  price  and  injunction,  91. 
to  recover  possession,  356. 
On  a  sale  to  married  woman,  seeking  appointment  of  receiver  of  her 
separate  estate  and  payment  therefrom,  85. 
Guaranties — Of  price  of  goods  sold,  198. 
Of  mortgage,  424. 
Of  precedent  debt,  200. 
Of  rent,  196. 
And  see  Bond,  Sureties. 
Hatchway — ^For  keeping  open,  through  which  plaintiff  fell,  290. 
'  Heir,  Next-of-kin,  Legatee,  &o. — ^Action  against,  by  creditor  of  decedent, 
3'?2,  370,  371. 
Hire  of  Personal  Property — On  account  of  carriage  hire,  92. 
Furniture,  95. 
Horses  and  carriages,  92. 
Pianoforte,  93. 
Indemnity — On  agreement  for,  267. 

On  bond  of,  268. 
Individual  Liability  of  Stockholdehs,  &o.     See  Personal  Liability. 
Innkeeper,  action  against,  for  loss  of  trunk,  286. 
Injunctions,  actions  for. 

To  restrain  the  erection  of  a  nuisance,  388. 

To  restrain  fraudulent  purchaser  of  goods  from  disposing  of  them,  91. 
To  restrain  infringement  of  plaintiff's  trade  mark,  with  claim  for  dam- 
ages, 385. 
To  restrain  municipal  corporation  from  illegal  act,  392. 
Insurance — ^By  assignee  of  assured,  on  a  fire  policy,  188. 


-^ 


524  INDEX    TO    FORMS.  [The  reference 
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By  assignee  in  trust,  on  a  life  policy,  191. 
By  assured,  on  a  fire  policy,  186. 

on  a  marine  policy,  193. 
On  agreement  to  insure,  policy  not  having  been  deUvered,  188. 
On  fire  policy,  186,  188. 
On  life  policy,  191. 
On  marino policy,  193. 
Benewal  of  policy,  186,  191. 
Jddgitents.     (And  see  Creditor's  Action.) 
By  assignee  of,  230. 

On  judgment  of  court  of  general  jurisdiction,  229. 
special  jurisdiction,  231. 
of  Justice  of  the  Peace,  231. 
Landlord  and  Tenant.  '  See  Breach  of  Contracts,  Indemnity,  Rent,  Use  and 

Occupation. 
Legatee,  Next-of-kin,  Heie,  &o. — Action  against,  by  creditor  of  decedent, 

371,  370,  372. 
Libel — By  signs,  341. 

By  words  libelous  on  their  face,  331. 
By  words  not  libelous  on  their  face,  334. 
Malice.     See  Willful  Injuries. 
Malicious  Injury  to  Chattels,  322. 
Malicious  Prosecution,  330. 
Mechanic's  Lien — By  contractor,  for  building  materials,  362. 

By  sub-contractor,  against  owner  and  contractor,  for  labor,  364. 
Mistake.     See  Reformation. 
Monet  Paid — Action  for. 

Accommodation  note,  60. 

Account  for,  58. 

Assignee  of  lender  against  borrower,  58. 

For  contribution  between  joint  makers  of  promissory  note,  64. 

For  costs  of  judgment  against  plaintiff  on  debt  of  principal,  62. 

For  debt  paid  to  be  repaid  on  demand,  56. 

to  be  repaid  on  a  day  certain,  57. 
On  promissory  note,  by  accommodation  maker,  60. 

by  indorser  having  paid  part,  61. 
by  joint  maker,  for  contribution,  64. 
Monet  RECEivED->r-Aotion  for. 

Advances  on  contract,  unfulfilled,  64,  65. 
Collateral  security,  to  recover  excess  of,  68,  69. 
Deposit,  on  contract  of  sale,  unfulfilled,  65. 
Duress,  money  paid  under,  73. 
Factor,  proceeds  of  sales  by,  74,  76. 
Judgment  paid  and  afterwards  reversed,  72.    . 
Note  broker,  proceeds  of  note  discounted,  77. 
Proceeds  of  collateral  security,  69. 
of  note  discounted,  77. 
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COMPLAINTS:  Monet  Received — continued. 
Proceeds  of  sales  by  factor,  '74. 

on  note  or  bill  payable  out  of,  ITY. 
Mortgage.     See  Foreclosure,  Redemption. 

Negligence — Against  owner  of  vehicle  negligently  driven  by  servant  against 

plaintiffs  vehicle, — showing  damage,  294. 
of  warehouse  walls  which  fell ;  action  by  personal 
representative  under  acta<)f  1847  &  1849,  3*77. 
Against  railroad  company;    for  collision  with  plaintiff's  vehicle  at  a 
crossing,  296. 

By  personal  representative,  under  acts  of  1847  and  1849,  375. 
Against  sheriff  for  neglecting  to  return  execution,  298. 
for  neglecting  to  levy,  299. 

for  neglecting  to  pay  over  moneys  collected  on  execu- 
tion, 300. 
for  an  escape,  301. 
For  keeping  a  mischievous  dog,  by  which  plaintiff  was  bitten,  287. 
For  keeping  open  a  dangerous  hatchway,  through  which  plaintiff  fell,  290. 
Negligence,  causing  death,  375,  377. 
Next  of  kin,  legatee,  heir,  &o.  ;  action  against,  by  creditor  of  decedent, 

370,  371,  372. 
Non-Negotiable  Insteumenis,  &c.     See  Account  stated.  Bonds,  Covenants. 
Non-Negotiable  Notes  and  Bills. 

On  a  bill  of  exchange  payable  out  of  proceeds  of  sales,  177. 

On  a  note  payable  in  case  the  proceeds  of  the  maker's  business  exceed  a 

certain  sum,  175. 
On  a  note  payable  in  chattels,  176. 
Notes,    See  Promissory  notes. 
Nuisance,  action  for  removal  of,  326. 
to  restrain  erection  of,  388. 
Pabtition,  429. 

Paetnebship,  for  dissolution  of,  433. 
Penalties  for  violation  of  act  of  legislature,  381. 

of  ordinance  of  supervisors,  383. 
Peesonal  Liabilptt  of  Stockholders  and  Trustees,  action  on. 
against  stockholder,  366. 
against  trustee,  368. 
Pledgees — actions  against,  for  injury  to  pledge,  285. 

for  loss  of  pledge,  284. 
Policy  of  Insurance.  See  Insurance. 
Possession  of  Chattels — action  for. 

against  third  party  having  derived  possession  innocently,  356. 

For  goods  wrongfully  taken  from  plaintiff's  possession ; — against  the 

wrongdoer,  351. 
For  goods  wrongfully  taken  from  possession  of  plaintiff's  lessee  or  bailee ; 

against  the  same,  354. 
For  goods  wrongfully  taken  from  possession  of  plaintiffs  assignor; — 

against  the  same,  356. 
By  vendor,  against  a  fraudulent  purchaser  of  goods,  366. 
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Possession  of  Real  Pkopebtt — Action  for  plaintiff  claiming  by  descent,  360. 
by  purchase,  360. 
having  been  in  possession,  SSY. 
Pkomissort  Notes — Accommodation  maker.     See  money  paid. 
Contribution.     See  money  paid. 
Indorsee  against  indorser. 

First  indorsee  against  payee,  indorser,  138. 

Indorsee  against  indorser;   non-presentment  excused  because  the 

maker  could  not  be  found,  142. 
Indorsee  against  indorser  who  has  -waived  notice,  142. 
Remote  indorsee  against    indorser,   on  note    made  by  partners, 
pleaded  according  to  legal  effect,  141. 
Indorsee  against  maker. 

First  indorsee  against  maker,  133. 

First  indorsee  against  maker,  on  note  payable  to  the  maker's  order, 

and  by  him  indorsed  to  the  plaintiff,  1 3Y. 
Second  or  later  indorsee  against  maker,  134. 
Indorsee  against  maker  and  indorser. 

First  indorsee  against  maker  and  payee,  indorser,  143. 
Indorsee  against  maker  and  indorser,  on  a  note  on  demand,  146. 
Indorser  who  has  paid  part  against  maker.     See  Money  paid. 
Remote  indorsee  against  maker,first  indorser.and  a  later  indorser,144. 
Joint  maker  who  has  paid  the  note,  against  joint  maker  for  contri- 
bution.    See  Money  paid,  , 
Non-negotiable  notes,  178. 
Note  payable  after  sight,  120. 
on  demand,  146. 
,       in  chattels,  I'TS. 

on  contingency,  176. 
signed  by  attorney  in  fact,  123. 
wrongly  dated,  124. 
Payee  against  maker — On  a  note  payable  at  a  certain  time  afterdate; 
setting  out  copy  of  the  note,  117. 
Another  form,  pleading  legal  effect  of  the  note,  119. 
On  a  note  payable  at  a  certain  time  afpev  sight,  120. 
On  two  notes,  one  having  been  partly  paid,  121. 
On  a  note  signed  by  attorney  in  fact,  123. 
On  a  note  wrongly  dated,  124. 
On  a  note  made  by  partners,  1 24. 

On  the  same  ;  another  form,averring  partnership  of  the  makers,  125. 
By  partners,  on  a  note  payable  to  the  order  of  their  firm  name,  125. 
By  surviving  partner,  on  a  note  payable  to  his  late  firm,  126. 
By  payee  against  surviving  maker,  127. 
'  By  a   manufacturing  corporation  formed  under  the  general  act, 
payees,  against  a  foreign  corporation,  makers,  127. 
By  a  receiver,  payee,  against  partners,  makers,  129. 
By  the  treasurer  of  an  incorporated  company,  on  a  note  payable  to 
the  former  treasurer  of  the  company,  131. 
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Payee  against  maker  and  indorser — payee  having  parted  with  tlie  full 
value  on  the  faith  of  the  indorsement,  146. 
Quo  Warkanto.     See  Dissolution  of  Corporation,  Usurping  Public  Office. 
Rail  Road  Company.    {See  also  carriers.)    Action  against,  for  collision,  296. 
Redemption — By  lessee,  to  redeem  mortgaged  premises,  426. 

By  mortgagor  against  mortgagee,  427. 
Recefveec     See  Dissolution  of  copartnerships  and  corporations,  Goods  sold. 
Rkfokmatiok  of  written  Instrument,  Of  bond  for  mistake  in  name  of  obligor, 
221. 

Of  Description  of  premises  in  deed,  413. 
Rent — Grantee  of  reversion  against  lessee,  251. 

Landlord  against  tenant,  97. 

Lessor  against  assignee  of  lessee,  249. 

Lessor  against  lessee,  249,  251, 

Use  and  occupation,  97. 
Replevin.     See  Possession  of  chattels. 
Sales.     See  Goods  sold. 
Seduction,  349. 
Services — Account  for  -work,  and  materials,  10  8. 

Advertising  agent,  106. 

Advertisement  in  newspaper,  105. 

Architect,  105. 

Attorney,  100. 

Clerk's  salary,  107. 

Contract  fulfilled,  110. 
modified,  112. 

Editor's  services,  103,  104. 

Extra  work,  114. 

Newspaper  proprietors,  on  account  for  advertising  by,  105. 

Salary  of  clerk,  cScc,  107. 

School  bills,  102. 

Wages  of  servant,  108. 

Work  and  materials,  108. 

Writer's  services,  103,  104. 
Sheriff — Action  against,  for  escape,  301. 

for  false  return,  303. 
for  neglect  to  levy,  299. 

to  pay  over,  300. 
to  return  execution,  298. 
Signs  and  Trademarks,  to  restrain  infringement  of,  385. 
Slander,  of  title,  346. 

respecting  plaintiiFs  trade,  with  special  damage,  345. 

words  actionable  in  themselves,  342. 
Spkoieio  Performance,  of  agreement  to  give  chattel  mortgage,-by  creditor,419. 

of  agreement  to  exchange  lands,  the  parties  having  taken  possession,  418. 

of  agreement  to  purchase, — vendor  against  vendee,  415. 
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of  agreement  to  sell, — vendee  against  against  vendor ;  purchase  money 
having  lain  ready  and  unproductive,  416. 
SiATnTORT  Causes  of  Action.    See  Death,  Determination  of  Claims,  Mechan- 
ic's Lien,' Next^of-Jiin,  (fee.  Penalties,  Personal  Liability. 
Statutokt  Undertaking — ^For  costs  and  damages  on  attachment,  205. 
For  costs  of  appeal,  217. 
For  costs  of  action  by  non-resident,  S04. 
For  discharge  of  attachment,  212. 
On  arrest,  20*7. 
On  attachment,  205. 
Stock  Subsckiptions — By  a  plank-road  company  organized  under  the  general 
act,  119. 
By  a  railroad  company,  for  the  same,  185. 
Sureties.     See  Bonds,  Goods  Sold,  Guaranties,  Indemnity,  Money  Paid,  Stat- 
utory Undertakings. 
Title  of  Complaint.     See  Formal  Parts  of  Complaint. 
Teadb  Marks — To  restrain  infringement  of,  385. 
Trespass.     See  Willful  Injuries. 
Trover.     See  Conversion  of  Chattels. 
Undertaking.     See  Statutory  Undertakings. 
Use  and  Occupation  (and  see  Reni),  91. 
Usurping  Public  Office,  iSI. 
Vendor  and  Purchaser.     See  Breach  of   Contract,  Consideration  Money, 

Goods  Sold,  Specific  Performance. 
Warehousemen — Actions  against. 
For  injury  to  goods,  283. 
For  loss  of  goods,  283. 
Waste,  252. 

Willful  Injuries  (and  see  Possession  of  Chattels). 
Respecting  Personal  Property. 

For  Conversion  of  chattels,  312. 

Action  by  assignee  after  conversion,  313. 

By  vendor  against  fraudulent  purchaser  of  goods,  for  dam- 
ages for  the  conversion,  314. 
For  conversion  of  a  promissory  note,  316. 
For  conversion  of  a  bond ;  action  by  the  assignee  after  con- 
version, 318. 
Against  sheriff,  for  selling  on  execution  against  a  third 
party,  chattels  on  which  plaintiff  held  a  mortgage 
overdue,  319. 
For  malicious  injury  to  chattels,  322. 

For  unlawfully  taking  and  carrying  away  plaintiff's  goods,  316. 
For  the  same ;  the  plaintiff  having  regained  possession  before 
suit  brought,  315. 
Respecting  Real  Property. 

For  entering  plaintiff's  house  and  seizing  goods,  322. 
For  diverting  water  from  plaintiff's  mill,  323. 
For  cutting  timber  on  plaintiff's  land,^26. 
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Against  a  railroad  company,  for  wrongfully  laying  their  track  and 
running  their  trains  unnecessarily  near  plaintiff's  house,  326. 
Respecting  the  Person. 

Assault  and  battery,  328,  329. 
Criminal  conversation,  349. 
Enticing  away  plaintiff's  wife,  348. 
False  imprisonment,  329. 
Malioious  prosecution,  830. 
Libel,  by  signs,  341. 

by  words  libelous  on  their  face,  331. 
by  words  not  libelous  on  their  face,  334. 
Slander  of  title,  346. 

respecting  plaintiff's  trade,  845. 

by  words  actionable  in  themselves,  342. 

cojStfession  of  judgment. 

For  accommodation  indorsement,  515. 

For  consideration  of  note,  512. 

For  contingent  liability,  515. 

For  goods  sold,  508. 

For  money  lent,  505. 

For  promissory  note,  512. 

For  rent,  514. 

For  security  for  contingent  liability,  515. 

For  services  of  an  attorney,  511. 

CONTROVEEST— Case  for  Submission  of,  498. 

DEMURRERS. 

Another  action  pending,  450. 

Causes  of  action  improperly  united,  452. 

Complaint  does  not  state  facts  sufficient  to  constitute  cause  of  action,  452. 

Defect  of  parties,  451. 

Formal  parts  of,  25. 

No  jurisdiction,  449. 

Plaintiff  has  not  legal  capacity  to  sue,  450. 

FORMAL  PARTS  OF  PLEADINGS. 
Of  answer,  18,  19,  20.. 
Of  complaint,  16. 
Of  demurrer,  25. 
Of  reply,  24.  ^ 

PROCEEDINGS  AGAINST  JOINT  DEBTORS  AND  HEIRS  OF  JUDGMEOT 
DEBTOR. 

Answer  to  summons,  502. 

Summons  against  a  joint  debtor  not  summoned  in  the  action,  600. 

Summons  against  heirs,  &c,,  of  a  deceased  judgment  debtor,  501. 

34      ' 
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KEPLIES,  497. 

"STATEMENTS  FOR  JUDGMENT  UPON  CONFESSIOX.      See  Confession  of 
Judgment. 

SUBMISSION  OF  CONTROVERSY  WITHOUT  ACTION,  498. 

SUMMONS. 

Against  joint  debtor  not  served  in  the  action,  500. 
Against  heir,  <fec.,  of  deceased  judgment  debtor,  501. 

VERIFICATIONS. 

By  agent  or  attorney — in  an  action  on  a  written  instrument  in  his  pos- 
session, 32. 
material  allegations  -within  his  knowledge,  33. 
By  attorney,  party  not  within  the  county,  31. 
By  officer  of  corporation,  30. 
By  one  of  several  persons  united  in  interest,  29. 
By  sole  plaintiff  or  defendant,  27. 
By  two  or  more  persons,  29. 

Of  case  for  submission  of  controversy  without  action,  499. 
Of  statement  for  judgment  upon  confession,  606, 
Of  summons  in  proceedings  against  joint  debtors,  Ac,  501. 
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Acceptance  for  honor,  requisite  averments  to  show,  161,  u,  w, 
of  bill  need  not  be  averred  to  be  in  writing,  151  /. 
of  bill  payable  out  of  a  fund,  or  on  a  contingency,  178  w. 
AoooMMODATioN  ACCEPTOR  who  pays  without  funds,  should  sue  tor  money  paid,  1 53  o. 
Accommodation  maker  of  note,  how  may  recover  his  payments,  60  «,  v. 
Account,  in  action  for  refusal  to,  sales  should  be  averred,  228  /. 
Accounts,  when  must  be  separately  stated,  7  9  -.. 
Action  against  common  carrier,  nature  of,  276  d. 

for  use  and  occupation,  who  may  maintain,  97  e. 
basis  of,  97/. 
Affikiiative  belief,  should  be  demanded  in  answer,  when,  23  x. 

what  may  be  granted,  495  i. 
Agency,  when  should  be  pleaded  in  action  by  principal,  123  x. 
Agent,  act  of,  in  executing  instrument,  154  s. 

indorsement  by,  when  does  not  render  him  personally  liable,  470  q. 
Agbeement  that  policy  or  interest  of  assured  shall  not  be  assigned  after  loss, 
valid,  191  s. 
to  insure,  how  sued  on,  188  n. 
Allegations  made  on  information  and  belief,  whether  they  should  be  so  ex- 
pressed, 28  h,  381  c. 
Answer,  construction  of,  462  b. 
denial,  form  of,  456  t. 

what  may  be  proved  under  general  denial,  455  p. 
knowledge  or  information,  when  may  not  be  denied,  456  t. 
office  of,  454  0. 

when  should  demand  affirmative  relief,  23  x. 
Appointment,  of  executor  or  administrator  plaintiff  must  be  shown,  48  n. 

how  shown,  48  o,  p,  q. 
of  guardian,  how  pleaded,  36/ 
of  receiver,  51  v,  w,  x,'  52  a,  c. 
Arbitration  and  award,  how  pleaded,  474  w. 

submission,  when  need  not  be  in  writing,  201  u. 
Akbitratob,  distinction  between,  and  umpire,  200  t. 

averment  that  arbitrator  made  an  award,  means  a  qualified  arbitra- 
tor, 202  V. 
Assault  and  Battery,  requisites  of  complaint  for,  329  x. 

with  Intent  to  ridicule  the  plaintiff,  how  pleaded,  342  v. 
Assessments  on  Premium  Notes,  action  for,  179  «. 
Assignee,  demand  by,  when  necessary,  313  r.  H 
of  lease,  liability  of  for  rent,  250  c,  d. 
of  life  policy  in  trust,  is  trustee  of  an  express  trust,  192  x. 
of  a  newspaper  establishment  as  collateral ,  for  a  debt,  not  liable  for 
libels,  332  d. 
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Attornet,  action  for  Ms  fees,  101  o. 

■  authority  to  bring  action  for  lands,  must  be  in  writing,  367  y. 
not  authorized  to  consent  to  discharge  from  arrest,  302  j. 
■when  and  how  may  verify  pleading,  31  «,  a;. 

when  liable,  with  his  client  and  sheriff,  for  selling  plaintiff's  goods  on 
execution  against  a  third  party,  321  m. 
AtiOTloNEEE,  liabilities  of,  65  e. 

is  trustee  of  an  express  trust,  78  v. 
AwAKD,  liow  pleaded,  202  y,  z. 

time  of,  how  stated,  202  x. 

performance  of,  on  plaintiff's  part,  when  must  be  averred,  203  b. 
when  may  be,  by  parol,  202  w. 
Bill  of  Exchange,  action  by  accommodation  acceptor  of,  should  be  for  money 
paid,  and  not  on  the  bill,  164  o. 
by  drawer  on  acceptance,  when  should  be  for  money 

paid,  166  s. 
must  be  on  that  one  of  the  set  which  was  dishonored, 
166  6. 
as  against  drawer,  not  to  be  deemed  "an  instrument  for  the 

payment  of  money  only,"  156  d. 
breach  must  be  averred  in  action  on,  against  drawer,  166  b. 
delivery  to  cashier,  how  averred  to  show  title  in  the  bank, 

150  e. 
damages  on  foreign  bill,  151  h. 
demand,  when  time  of,  must  be  averred,  146. 
destruction  of  bill  deemed  acceptance,  155  x. 
drawer  of  bill,  not  joined  as  defendant,  how  may  be  described, 
160  d. 
having  paid  a  part,  should  sue  for  money  paid,  not  on 

the  bill,  166  s. 
of  cheek  or  bUl,  requisites  of  complaints  against,  156  x. 
excuse  for  non-presentment,  how  pleaded,  156  x,  168  y,  170 

c,  d,  e. 
fictitious  person,  check  to  order  of,  may  be  deemed  payable  to 

bearei-,  if  negotiated  by  maker,  167  v. 
foreign  bill,  demand  for  damages  on,  151  A. 
indorsement  not  necessary  to  enable  assignee  to  sue  in  his  own 

name,  146  y. 
joinder  of  parties  severally  liable  onbUl,  161  y. 
necessary  averments  in  action  by  drawer,  on  bill  payable  to 

third  person,  166  q,  166  i. 
refusal  to  return  bill  deemed  acceptance,  165  x. 
Bond  other  than  conditioned  for  payment  of  money,  requisites  of  complaint  on,  220  e. 

to  obtain  discharge  of  attachment,  requisites  of  complaint  on,  212 1, 
Breach  of  covenant  for  quiet  enjoyment,  what  constitutes,  254  I. 
of  covenant  of  seisin  or  power  to  convey,  262  w. 
of  covenant  of  warranty,  264,  b. 

requisites  of  complaint  for,  264  c. 
of  note  payable  in  chattels,  how  averred,  177  u. 
of  promise  of  marriage,  265  e,  266/,  g. 
of  special  contract,  how  averred,  237  d. 
Caebiers  of  passengers,  liable  for  injury  to  person,  although  having  no  contract 
with  him,  281,  s. 
liability  of  common  carriers  for  delay,  279  re,  280^. 
when  action  for  conversion  may  be  maintained  against,  272j3,  274  v. 
when  defendant's  character  as  such,  must  be  averred,  275  z. 
when  liable  for  loss  occuring  on  route  of  another,  273  r. 
when  route  of,  need  not  be  alleged,  273  s. 
Case  for  submission  of  controversy  without  action,  requisites  of,  498  p,  499  q. 
Cashier,  authority  of,  173  m,  175  o. 
Certainty  in  pleading,  what  is,  54  e,  66  m,  68  s. 
Chattel  Mortgage,  title  under,  319  i. 
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Check  or  bill,  mentioning  no  time  of  payment,  when  due,  168. 
CoMPLAisT  on  two  causes  of  action  must  show  amount  due  on  each,  115  o. 
Compulsion  need  not  be  by  suit,  263  y. 
CoNCUKKENT  conditions,  how  pleaded,  246  t,  247  w. 

Conditions  precedent,  performance  of,  must  be  averred.    See  Performance, 
distinction  between,  and  concurrent  condition,  246  t. 
how  pleaded,  112  e. 
CoNSiDEBATioN  for  agreement  must  be  stated,  to  admit  of  its  being  proved,  276  c. 
for  indorsement,  when  to  be  shown,  1 38  r. 
imported  by  seal,  200  s. 

by  words  "value  received." 
necessary  in  action  on  a  promise,  199  n. 
not  necessary  in  action  for  deceit,  307  z. 
of  promissory  note,  when  need  not  be  averred,  118  x. 
should  be  averred  in  action  on  non-negotiable  instrument,  176  j,  r. 
CoNSiDEBATioN  MoNEY  of  deed  recoverable,  99  j. 
Conspiracy,  requisites  of  complaint  in  actions  for,  311  i. 
CoNTiNGENCT,  material  to  cause  of  action  and  not  peculiarly  within  defendant's 

knowledge,  should  be  averred,  175  p. 
CoNTKACT  in  alternative,  how  to  be  pleaded,  244  p. 

only  material  parts  of,  need  be  set  out,  262  h. 
when  writing  must  be  averred,  80  e. 
Contribution  for  general  average,  complaint  for,  196  i. 
Corporation  may  make  notes,  when,  128/). 

verification  of  pleadings  by,  30  t. 
averments  of  corporate  capacity,  41  t,  v,  42  w. 
officers  of,  proper  parties,  when,  41  u. 
banking  associations,  corporations,  44  y. 
Costs,  demand  of,  in  complaint  unnecessary,  18  n. 
when  recoverable  by  surety,  63  a. 
when  security  for,  may  be  required,  204  «. 
Costs  of  Protest,  when  recoverable,  140  y. 

Covenantor  (in  warranty  of  title),  when  not  bound  to  defend,  265  d. 
Credit,  when  suit  delayed  by,  84  h. 

Creditor's  Action,  amendment,  what  averment  may  be  supplied  by,  in,  405  m. 
assignees,  when  may  be  maintained  against,  404  m. 
assignment,  how  stated,  405  n,  o. 
execution  returned,  whether  necessary,  403  y,  404  k,  I. 
fi-audulent  purpose  of  assignment,  how  stated,  405  o. 
judgment  recovered  must  be  shown,  403  h. 
not  superseded  by  the  Code,  402  /. 
parties  to,  402/,  g,  404  m. 
property  sought  to  be  reached,  must  be  shown  to  exceed  flOO 

m  amount,  403  i. 
purpose  of  assignment,  how  stated,  405  o. 
when  may  be  enjoined  at  suit  of  another  creditor,  407  y. 
Ceiminal  Conversation  is  an  injury  to  the  person  of  the  husband,  347  w. 

suffering  in  body  and  mind  a  ground  of  damages  in  ac- 
tion for,  349  w. 
verdict  for,  will  not  be  set  aside  for  excessive  damages, 
349  u. 
Conversion  of  Chattels,  cause  of  action  for,  is  assignable,  313  r. 
how  averred,  313  ;d. 
how  to  describe  written  instrument  converted,  316  b, 

317  c. 
necessary  title  in  plaintiff,  312  m, 
title,  how  stated,  314  «. 
Conversion  of  Pledge,  284  x. 
Countbr-Claim,  how  stated,  494/,  495  j. 
parties  to,  495  h, 
what  is,  493  e,  495  g,  h,  4:91  m,  o. 
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Damages  arising  from  bodily  suffering  ne«d  not  be  specially  alleged,  282  u. 
consequential  or  special,  must  be  ^ecially  pleaded,  23'7  b. 
how  averred  in  actions  for  slander,  346  I,  Sil  q,  r. 
prospective  loss  of  services  is  special  damage,  282  u. 
measure  of,,  in  action  against  common  carrier  for  delay  in  delivery  of 
goods,  279  n. 
in  action  by  assignee  of  life  policy,  192  w. 
in  action  for  breach  of  contract  to  keep  gate  in  repair,  237  b. 
in  action  for  breach  of  covenant  against  incumbrances,  263  z. 
in  action  for  breach  of  promise,  266  i. 
in  action  for  breach  of  special  contract  for  services,  235  z. 
in  action  for  conversion  of  instrument  for  payment  of  money,. 

317  d. 
in  action  for  criminal  conversation,  349  w. 
in  action  for  deceit  or  false  warranty,  261  v. 
in  action  for  detention  of  personal  property,  315  x. 
in  action  for  escape,  302  I. 
in  action  for  false  warranty,  259  p. 
in  action  for  libel,  333  Tc,  I,  341  r. 
in  action  for  malicious  publication  of  report  of  proceedings.,, 

331  a. 
in  action  for  neglecting  to  return  execution,  299  y. 
in  action  for  seduction,  350  y. 
in  action  on  notes  payable  in  chattels,  177  s. 
Death  of  assured  by  his  own  hand,  193  z. 
Deceit  and  breach  of  warranty  not  joinable,  307  h. 
cause  of  action  for,  303  to,  304  o,  306  y. 
not  assignable,  308  d. 
in  respect  to  lands,  306  x. 
Defamation  of  a  class  of  persons  not  actionablei  331  h,  c. 

in  action  for,  ambiguous  matter,  how  pleaded,  340  q,  345  h,  i. 
defenses,  see  Defenses. 

inducements,  what  necessary,  332  h,  334  m,  336  n,  345  h. 
innuendoes,  proper  use  of,  337  p. 
joinder  of  defendants,  332  d. 

knowledge  of  publisher,  when  need  not  be  shown,  336  o^ 
libel  by  signs,  341  u. 
loss  of  custom,  how  averred,  346  Jc. 
malice,  how  averred,  332/,  333  i,  336  »i. 
plaintiff's  business,  when  and  how  to  be  stated,  331  c. 
gijod  character  need  not  be  averred,  331  c. 
repetition  of  slander  need  not  be  averred,  342  w. 
slander  of  title,  requisites  of  complaint  for,  347  q. 
time  of  uttering  immaterial,  342  w. 
utterance  "of  and  concerning  the  plaintiff "  must  be- 

averred,  343  z. 
words  must  be  set  out,  333  _;,  343  b,  344  c. 

of  foreign  language,  how  pleaded,  -333  _;,  344  c. 
Defense,  when  may  be  avoided  in  complaint,  82/. 
Defenses,  in  abatement,  rules  of,  466  k,  I. 

inconsistent  defenses,  what  are,  461  b,  488  x. 

of  another  action  pending,  requisites  of,  465, 

of  accommodation  indorsement,  483  o. 

of  award,  how  pleaded,  474  w. 

of  delay  of  plaintiff,  how  pleaded,  480  i. 

of  discharge  in  bankruptcy,  475.  < 

of  failure  of  consideration,  482  n. 

of  fraud,  482  m. 

of  infancy,  481  k. 

of  justification,  488  x. 

of  misapplication  of  accommodation  note,  483  o. 
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Defensis — continued. 

of  mistake,  481  i. 
of  mitigation,  489  y. 
of  no  jurisdiction,  requisites  of,  463  d. 

of  payment  to  sheriff  on  execution  against  plaintiff,  requisites  of  state- 
ment of,  471  r. 
of  privileged  communication,  wliat  is,  491  6,  c. 
of  statute  of  frauds,  484  g. 
of  tender,  requisites  of,  472  u. 
of  usury,  484  r,  485  s. 

should  state  to  which  of  several  causes  of  action  it  is  interposed,  456  y, 
that  plaintiff  is  not  real  party  in  interest  waived  if  not  pleaded,  468  n. 
what  may  be  proved  under  general  denial,  455  p. 
Dkhniteness  and  Ceetaintt,  in  pleading,  54  e. 

requisite  in  stating  claim  against  principal  in  a  com- 
plaint against  surety,  215  x. 
Delay  in  presentment  of  check,  what  will  discharge  drawer,  168  x. 

how  pleaded,  480  i. 
Delivekt  of  note,  need  of  averring,  117  s,  120  g. 

of  sealed  instrument,  need  not  be  averred,  110  ». 
of  undertaking,  see  Undertaking. 
Demand  for  reformation  of  contract,  "if  necessary,"  improper,  191  t. 

for  return  of  execution  not  necessaiy  in  action  for  not  returning,  299  x. 
for  payment  of  moneys  not  necessary  in  action  against  sheriff  for  not 

paying  over,  301  d. 
liow  pleaded  when  contract  is  in  the  alternative,  244  p. 
if  necessary  to  be  proved  must  be  averred,  277  /. 
of  advances  on  contract  rescinded,  65  d. 
of  performance  of  contract  of  sale,  67  h. 
when  necessary  must  be  averred  with  certainty,  95  z. 
what  demand  is  necessary  to  charge  surety,  205  d. 
when  necessary  against  carrier,  74  o. 
when  necessary  against  factor,  g,  s,  t. 
when  necessary  in  action  for  chattels,  353  _;,  357  w. 
when  necessary  in  actiop  for  money  paid,  57  n. 
whan  necessary  in  action  on  special  contract,  114  A. 
when  necessary  in  action  on  note,  119  5. 
when  necessary  to  cause  of  action  on  undertaking,  212  s 
when  necessary  to  charge  agent,  factor,  &c.,  228  o. 
when  necessary  to  constitute  a  conversion,  313  r,  315  i). 
when  necessary  to  tfe  made  by  an  assignee,  313  r. 
Demand  of  Relief,  general,  unnecessary,  414  s. 

in  action  for  sums  payable  at  different  times,  17  m. 
need  not  ask  costs,  17  n. 
Demukker,  defects  of  foi-m  not  grounds  for,  447  b. 
defects  of  parties,  what  is,  451  j. 
ground  of,  how  stated,  448  d,  449  e,  453  n. 
joint  demurrer,  452^',  453  m. 

objections,  what,  are  waived  if  not  taken,  450  g,  h,  451  i,  453  n. 
rules  of  trying  demurrers,  448  c. 
separate  grounds  must  be  separately  stated,  449  e. 
to  defense  or  counter-claim  or  reply,  form  of,  448,  c. 
what  are  not  grounds  of,  447  b,  452  I,  in. 
Denial,  both  general  and  specific,  not  allowable,  459  w. 
form  of,  20  t,  456  t,  459  w. 
general,  what  may  be  proved  under,  455  ^. 
of  receipt  of  notice  of  protest,  irrelevant,  469  p. 
several,  are  not  several  defenses,  469  x.     ^         \ 
what  allegations  should  be  denied,  469  2/,'460  3,  a. 
what  is,  469  w. 
when  not  permitted,  21  u,  m,  456  t. 
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Description  of  lands,  wlieii  necessary,  99  Z. 

of  the  person,  what  phrases  are,  32  z,  48  n. 
Detbrmination  of  claims  to  ebal  pkoperty  an  action,  431  h, 

material  facts  in,  431  h. 

DiSOHAKGE   IN   BANKRUPTCY,  oaseS  of,  4'7'7  b. 

how  pleaded,  475  a. 
Dissolution  of  Copartnership,  cases  of,  433  J. 
Diverting  Water  from  Mill,  requisites  of  complaint  for,  324  r. 
Divorce,  causes  of  action  for,  what  may  not  be  united,  444  y. 
counter-claim  not  allowable  in  action  for,  444  y. 

cruel  and  inhuman  treatment,  whether  ground  of  divorce  to  the  husband, 
445  a. 
Dogs,  negligence  in  keeping  of,  287  e,  289  d. 
"Duly,"  force  of  the  word,  in  pleading,  36  j,  441  «. 
Election,  how  stated,  439  t,  441  u. 
Escape,  action  against  sheriff  for,  301  «,  302  h. 
Execution,  requisites  of,  298  w. 
Executor,  what  is  mere  description  of  the  person,  48  n, 

when  should  sue  as  such,  48  m. 
Executors  need  not  all  join,  50  m. 

Extra  work,  how  aveiTcd  in  action  for  services  under  agreement,  1 14  X:. 
Facts,  out  of  which  duty  of  defendant  arises,  must  be  stated,  252  i. 

specially  within  defendant's  knowledge,  need  not  be  fully  set  forth,  250  b. 
Factor,  liability  of,  lip,  q,  r,  s,  t. 
False  Imprisonment,  requisites  of  answer  for,  487  v. 

of  complaint  for,  329  y. 
False  Representations  must  be  stated,  304  q. 

must  have  misled  plaintiff,  304  o,  r. 
False  Eetdrn,  falsity  must  be  in  a  material  respect,  310  i. 

plaintiff,  in  an  action  for,  must  prove  valid  judgment,  301  g. 
False  Warranty,  requisites  of  complaint  for,  258  m,  «,  o. 
Federal  Judge — whether  an  officer  of  limited  jurisdiction  under,  §  161,  475  a. 
Fees  of  Attorney,  action  for,  100  o. 
Folioing  of  Pleadings,  16  d 
Foreclosure  action. 

assignment  of  mortgage,  how  pleaded,  424  p. 
infant's  interest,  how  stated,  423  m. 

judgment  for  deficiency  against  collateral  guarantor,  form  of,  423  n. 
lien  of  plaintiff  by  judgment,  how  stated,  422  I. 
parties  defendant,  423  m,  424  q,  425  r,  s,  t,  467  m. 
parties  plaintiff,  425  q. 
requisites  of  complaint  in,  421  h,  i,  422  k. 
variance  in,  422  j. 
Foreign  Language,  contract  in,  how  pleaded,  117  m. 
libftl  in,  how  pleaded,  333_;'. 
slander  in,  how  pleaded,  344  c. 
General  Average,  complaint  for,  196  i 
General  Denial,  form  of,  20  b. 

what  may  be  proved  under,  455  p. 
Guarantor  of  payment,  liability  of,  198  I,  199  p. 
Guardian  ad  litem,  appointment  of,  how  pleaded,  86  k. 
Heir,  requisites  of  complaint  against,  on  debt  of  ancestor,  37  2  »i,  o,  p. 
Husband  and  Wife,  liability  of  husband  for  wife's  debts,  39  q,  r. 

when  should  be  joined  as  defendants,  86  i. 
Illegality  of  contract  by  law  of  foreign  state,  how  averred,  481  j. 
Incorporation,  provisions  of  Revised  Statutes  relative  to  pleading  statute  of,  still 

in  force,  464  e. 
Indorser  of  note  to  order  of  payee,  whether  he  is  liable  to  payee,  query?  146  s. 
requisites  of  complaint  in  such  case,  148  c. 
how  payments  made  by  indorser  may  be  recovered,  60  x. 
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Indorsement  of  note,  -when  must  be  shown,  137  m. 
presumption  as  to  date  of,  133  b. 
effect  of,  183  c. 
Information  and  Belief,  averments  on,  in  complaint,  whether  to  be  distinguished, 

I'Z  j,  28  h,  381  c. 
Injunction,  complaint  for,  to  restrain  corporation,  must  show  fraud,  corruption, 
or  violation  of  law,  398  c 
allegations  of,  must  be  positive  or  fortified  by  affidavit,  394  b. 
not  allowable  in  quo  warranto,  437  }•. 
when  allowed,  to  restrain  proceedings  at  law,  385^",  40"?  q. 
Injuries  to  person  and  to  property  by  one  act,  are  one  cause  of  action,  295  m. 
Innkeeper,  liability  of,  for  trunk  lost,  286  y,  z. 
Iktent,  material  in  action  for  enticing  away  wife,  348  t. 
Interest,  how  claimed  in  action  for  money  paid,  66  n,  67  q. 
recoverable  on  deposit  on  contract  of  sale,  67  i. 
recoverable  in  action  for  use  and  occupation,  98  i. 
runs  from  demand  of  principal,  when,  102  r. 
Interest  of  the  Assured,  necessity  of  averring,  190 p,  194/. 
Joinder  of  parties  in  action  for  injury  by  dogs,  290  e. 

in  action  on  contract  of  a  firm  dissolved  by  death,  433  j. 
Joinder  of  Causes  of  Action,  mode  of  stating  them,  93  «,  94  w,  x. 
Judgment,  form  of,  against  collateral  guarantor  of  mortgage,  423  n. 
to  charge  wife's  estate,  87  m. 

need  not  be  alleged  in  action  on,  to  be  still  unreversed,  230  q. 
paid,  and  afterwards  reversed,  72  /,  m,  ii,. 
requisites  of  complaint,  to  impeach,  413  r. 
Judgment  or  Determination  of  court  or  officer  of  limited  jurisdiction,  what  is,  and 

how  pleaded,  231  w,  475  a. 
Knowledge  of  falsity  of  representations,  how  to  be  averred  in  actions  for  deceit, 

304  s,  305  V. 
Laws  of  a  foreign  State  must  be  specially  stated.  481  j. 
public,  need  not  be  pleaded,  484  q. 
unconstitutionality  of,  how  pleaded,  481  j. 
Leave  of  Court  to  sue,  need  not  be  alleged,  61  y,  229  p. 

not  necessary  to  action  by  assignee,  230  r. 
Liabilitt  of  assignee  of  lease,  for  rent,  250  c. 

of  purchaser  on  credit,  who  fails  to  give  bill  or  note  as  agreed,  254  q  . 
Limitations,  how  pleaded,  478/,  479  g. 

theory  of,  479/ 
Loss  should  be  shown  not  to  have  been  by  excepted  risks,  194  e. 
Lunatic,  cominittee  of,  may  sue  in  his  own  name,  47/ 

how  sued,  48  m. 
Malice,  how  averred  in  action  for  defamation,  332/. 
Malicious  prosecution,  requisites  of  complaint  for,  330  x. 
Married  Woman,  liabilities  of,  85  / 

when  complaint  by,  must  show  separate  property,  36  m. 
Mechanics'  Lien,  complaint  on,  363  m. 
judgment  on,  363  m. 
Mistake,  demand  for  reformation  of,  191  t. 
Money  Received  cannot  be  recovered  in  action  for  lands,  360  i. 

in  action  for,  plaintiff  cannot  recover  proceeds  of  note  converted, 
316  a. 
Name  of  Court,  omission  of,  in  complaint  not  fatal,  16  e. 
Names  of  Parties,  how  stated  in  complaint,  17  g,  h,  i. 

how  in  answer,  18  y,  ■/-. 
Negligence,  action  for,  by  personal  representative  of  deceased  person,  375  r. 
requisites  of  complaint  in  such  action,  376  v,  w,  378  z, 
statute  need  not  be  referred  to,  380  b. 
facts  showing  duty  neglected  must  be  averred,  290  <;. 
defendant  must  be  free  from,  293 /,  294  I. 
in  keeping  dogs,  287  c,  289  d. 


538  INDEX    TO    NOTES. 

Negligence — continued. 

of  Railroad  Company  in  collision  at  crossing,  297  q. 
Next  of  Kin,  is  widow  one  of  ?  371  ff. 

NoN-NEGOTiAELE  Paper,  posscssion  0^  not  evidence  of  title,  175  o. 
Notice,  of  defect  to  principal  necessary  to  make  him  liable  to  employee,  must  be 
averred,  296  o,  376  «. 
to  carrier  of  the  contents  of  parcel,  when  to  be  averred,  27  6  e,  27  8  j. 
Nuisance,  injury,  how  stated,  391  u,  v. 

parties  inaction  to  restrain  erection  of,  388  q,  389  r. 
requisites  of  complaint  in  action  to  abate,  326  u. 
when  action  may  be  maintained,  388  q,  389  s,  t. 
Officek  of  Corporation,  how  may  verify,  pleading  by,  30  t. 
Officers  of  Corporation,  when  proper  parties  to  action  against  it,  41  u, 

or  to  action  brought  by  it,  43  x. 
Parties  Defendant  in  action  for  chattels,, 352  g,  3,63  i. 

in  action  for  defamation,  332  d,  343  x. 

in  action  for  foreclosure,  423  m,  424  q,  425  r,  a,  t,  467  m. 

in  action  for  injunction,  389  r,  s,  393  s. 

in  action  for  injury  sustained  by  falling  through  hatchway, 

290  p. 
in  action  for  lands,  369  d. 
in  action  for  specific  performance,  416  x. 
in  action  on  contract  of  a  partnership  dissolved  by  death  of  a 

partner,  433  j. 
in  action  on  negotiable  instruments,  143  k. 
in  creditor's  action,  402/,  g,  404  m. 
Parties  Plaintiff,  in  action  by  the  people,  393  x,  y,  437  s. 

in  action  on  statutory  undertaking,  205  e,  209  re. 
in  action  on  official  bond,  219  d. 
in  action  for  foreclosure,  425  q. 
in  action  for  injunction,  393  x,  y,  a. 
in  action  for  injury  to  minor  child,  282  m. 
to  counter-claim,  495  h. 
Partition,  an  action,  429  z,  430  c. 
history  of,  429  z. 

infant,  proceedings  by,  for,  429  z. 
parties  defendant,  430  c. 

plaintiff,  429  a. 
practice  in,  429  z. 

requisites  of  complaint  for,  429  6,  430  d,  431  /. 
when  will  be  ordered,  421  g. 
Partners,  when  names  must  be  shown,  141  b. 
Partnership,  when  should  be  averred,  106  g,  125  d,f,  126  g,  i. 
PARTNERsmp  Note,  making  of,  how  shown,  123  z,  124  d. 
Payment  by  note  or  check,  effect  of,  473  v. 
how  pleaded,  472  s. 

to  sheriff  on  execution  against  plaintiff,  requisites  of  answer,  pleading, 
471  r. 
Payments  admitted,  need  not  be  set  out  in  complaint,  79  y,  55  h,  123  x. 
Presentment  of  bill  at  place  of  payment,  need  not  be  averred  or  proved  against 
acceptor,  151  j'. 
for  acceptance  not  necessary,  as  against  drawer  of  bill  payable 

on  a  day  certain,  or  a  certain  time  after  date,  157  g. 
to  drawer  at  maturity,  and  notice,  must  be  shown  to  charge 
acceptor  for  honor,  163  n. 
of  note,  when  necessary  to  charge  maker,  121  I,  122  q. 
when  to  be  averred,  138  r,  139  u. 
President  of  Bank  pleading,  in  actions  by  and  against  43  x,  44  b,  d. 

of  Joint  Stock  Association,  actions  by  and  against,  46  g,  h,  i. 
Promise  to  Pat  must  be  shown,  when,  108,  r. 
Promissory  Note,  how  pleaded,  130  u. 

plaintiff's  title  to,  how  pleaded,  13i  g,  135  i,  /c,  131  v. 
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what  constitutes,  115^. 
when  pajTuent  of  pi-ior  debt,  63  z,  4*73  v. 
Public  Statute,  need  not  be  pleaded,  206  g,  210  o,  489  q. 
Publisher,  liabilities  of,  to  author,  103  x. 
Penalties,  requisites  of  complaiuts  for,  381  d,  382  e,  383  h. 
People  of  the  State,  parties  in  actions  by,  393  x,y,  43*7  s. 
Pertokmance  of  award  on  plaintifFs  part,  when  should  be  pleaded,  203  6,  484  w. 
of  contract,  how  averred.  111  2. 

or  tender  of,  on  part  of  plaintiff,  when  must  be  averred,  235  y,  239  5' . 
Peksonal  Liability  of  Stockholders  and  Trustees,  cause  of  action  on,  366  r,  <,  8682. 
annual  report,  when  to  be  made,  369  d. 
"  debts"  does  not  include  damages  for  negligence,  367  u. 

nor  costs  of  judgment,  Se"?  w. 
judgment  and  execution  unsatisfied  against  the  corporation,  and 

the  nature  of  the  debt  must  be  proved,  36"?  u. 
judgment  is  prima  facie  evidence  of  the  amount,  367  to. 
officers,  what  is  sufficient  averment  of  being,  368  a. 
summons,  what  should  be  form  of,  368  y. 
when  corporation  should  be  a  party,  367  x. 
Place  of  Trial,  when  and  how  to  be  stated  in  complaint,  17/. 
Pledgee,  liabUity  ol^  284  x. 
Policy  OF  Insurance,  how  pleaded,  186  i. 

on  life,  assignee  of,  for  value,  entitled  to  recover  whole  amount,  192  w. 
Possession  of  real  property,  what  is,  98/,  359  d. 

of  non-negotiable  paper  not  evidence  of  title,  175  0. 
Possession  of  Chattels,  action  for,  against  whom  it  may  be  maintained,  352  g, 

353  i. 
by  whom  may  be  maintained,  350  2,  351  c,  354  q. 
claim  for  possession,  and  for  damages  for  injury,  separate 

cause  of  action,  350  2. 
damages  in,  354  0. 

demand,  when  necessary,  353^',  357  w. 
judgment  in,  S53  Jc,  I,  354  m,  n. 
place  of  taking,  to  be  stated,  352. 
sheriff,  when  liable  in,  352  g.  I 

value,  how  stated,  452  e. 
Possession  of  Lands,  action  for,  attorney's  authority  must  be  in  writing,  357  y. 

complaint  may  be  in  conformity  with  provisions  of  the 

statute  respecting  declarations  in  ejectment,  §57  z. 
description  of  premises  in,  358  c. 
judgment  in,  360/ 

mesne  profits  must  be  specially  stated,  359  e. 
parties  in,  359  d. 

title  of  plaintiff,  how  averred,  358  a,  360  h. 
variance  in,  359  c. 

what  claims  may  be  joined  in,  359  e,  361  i. 
Premium  Notes,  action  for  assessments  on,  179  o. 
Question  of  Title,  requisites  of  complaint  in  action  in  county  court,  commenced 

on  discontinuance  injustices'  court,  on,  323  0. 
Receiver,  appointment  of,  how  averred  in  complaint  by,  51  v,  w,  x. 
authority  of,  how  averred  in  complaint  by,  129  s. 
of  newspaper  establishment,  liability  of,  for  libels,  332  d. 
Redemption,  right  of  party  redeeming  to  an  assignment,  427  w. 

tenant  for  years  entitled  to  redeem,  426  v. 
EEFORMAnoN  of  instrument,  requisites  of  complaint  for,  413  r. 
Release,  efi^ect  of,  474  x,  y. 

Relief,  both  legal  and  equitable,  may  be  sought  together,  321  g. 
demand  for  general  relief  unnecessary,  414  s. 
possession  of  lands  and  for  damages  for  injuries  inconsistent,  322  0. 
Remedy  for  neglect  to  return  execution,  298  t. 

for  neglect  to  pay  over  money  collected  on  execution,  300  a. 
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to  restrain  proceedings  at  law,  385  j.  . 

Rent,  non-payment  of,  by  lessee  not  necessary  to  be  averred  in  action  against 

assignee  of  lease,  250  d. 
Rkplt,  only  an  answer  to  a  counter-claim,  497  /. 
Reprbsentatiyes  of  deceased  partner,  -when  may  be  joined,  433/ 
Request  in  action  by  author  against  publisher,  103  x. 
in  action  for  goods  sold  and  delivered,  '18  cc. 
must  be  averred  in  complaint  for  money  paid,  56  k. 
need  not  be  averred  in  action  for  money  lent,  54/. 
to  marry  unnecessary  on  part  of  female  plaintiff  to  constitute  cause  of 

action  for  breach  of  promise,  266  h. 
to  return  execution  not  necessary  in  action  for  not  returning,  299  x. 
Retainer  must  be  proved  in  suit  by  attorney,  101  o. 
Risk,  inception  of  marine  risk  a  material  fact,  194  d. 
Seal  sufficiently  imports  a  consideration,  200  s. 
Sealing,  must  be  averred  when,  110  v. 

Seaworthiness  of  vessel  to  be  averred  in  action  on  policy,  196  h. 
Security  for  costs,  how  required,  204  c. 

Separate  property  of  married  woman,  averments  respecting  in  complaint,  36  m, 
Sip. 
how  charged,  85  j. 
Service  of  Injunction  how  averred  in  action  on  undertaking,  205  e. 
Sheriff,  action  against,  for  not  paying  over  moneys  collected,  300  a,  c,  301  d. 
for  escape,  301  e. 
proper  proof  of  official  character  of,  in  action  against,  298  u. 
when  liable  for  selling  on  execution  against  third  party  goods  on  which 

plaintiff  held  a  chattel  mortgage,  319  j. 
when  liable  in  action  for  chattels,  352  g. 
Sheriff  and  Deputy  when  may  be  joined  as  defendants,  319  j. 
Signs  and  Trade-mares,  what  imitation  is  an  infringement,  385  k. 
Special  Damage,  how  averred  in  actions  for  slander,  346  I,  347  g,  r. 
Special  Pkopertt,  how  may  be  averred,  294  k. 
Specific  Denial,  form  of,  20  t. 

Specific  Performance,  contract  for  sale  of  lands  in  another  State  may  be  enforced 

by  action  for,  here,  418  d. 
executed  only  by  defendant,  may  be  enforced,  417  2. 
without  consideration  will  not  be  enforced,  418  c. 
prior  mortgagees  not  proper  parties  in  actions  for,  416  x. 
recent  cases,  416  t. 
Statement  for  Judgment  by  Confession,  detail  necessary,  505  2,  509/,  512  g. 

indorsement  of,  507  d. 
partner,  authority  of  one  to  bind  both 

by,  508  e, 
principles  of  drawing,  differ  from  those  of 

pleading,  503  v. 
promissory  note,  how  stated,  512  A. 
requisites  of,  505  and  post. 
signature  of,  506  a. 
verification  of,  606  b,  607  c. 
Statute,  Public,  need  not  be  pleaded,  206  g,  270  0,  489  g. 

Stock  Subscriptions  are  recoverable  in  the  name  of  the  corporation,  179  b,  181  d. 
consideration  for,  182/ 
defenses  in  action  for,  180  c. 

subscription  paper  need  not  be  set  out  at  length,  181  d. 
Subscription,  of  pleading,  18  0. 

of  statement  for  judgment  by  confession,  506  a. 
Summons,  form  of  in  action  on  personal  liability  of  stockholders,  S6S  y. 
Surety  for  mortgage  debt,  how  may  compel  payment,  421  g. 
Surviving  Partner,  complaint  in  action  by,  126  i,  127/ 

and  representatives  of  deceased  partner,  when  may  be  joined, 
433/ 
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Tax  Pater,  in  what  cases  may  enjoin  corporation,  392  w. 
Tender  of  performance,  when  necessary,  65  ^r, 

defense  of,  how  pleaded,  472  u. 
Time,  averment  of,  does  not  always  conclude  the  party,  1 90  y,  47  8  /. 
how  averred  when  material,  439  t. 
when  statement  of  does  not  conclude  the  pleader,  478/. 
of  performance,  when  none  is  mentioned,  168  w. 
sequence  of  events  in  point  of,  228  m. 
Title  of  Plaintiff  to  assigned  demand  to  be  shown,  90  p. 
to  lease  should  be  stated,  251/. 
to  promissory  note  in  suit,  how  pleaded,  134  g,  y. 
Tkadb  Maeks,  action  to  restrain  infringement  of,  against  whom  may  be  main- 
tained, 386  I,  387  m. 
preliminary  injunction,  when,  granted,  388  p. 
requisites  of  complaint  in,  387  n,  o. 
Tkansfer  of  Note  to  plaintiff,  how  to  be  averred,  135  h,  136  i. 
Trespass  in  standing  on  sidewalk  and  abusing  owner,  323  o, 
in  undermining  plaintiff's  house,  323  o. 
what  possession  is  necessary  in  plaintiff,  323  q,  325  s. 
Tbustees  of  Estress  Trust,  assignee  of  hfe  policy  in  trust  for  wife  of  assured,  is, 

192  a;. 
auctioneer  is,  78  v. 
UMprRE,  distinction  between,  and  arbitrator,  200  t. 

may  be  appointed  by  parol  unless  terms  of  submission  otherwise  require, 
201  «. 
Undertakins  for  costs,  how  delivered,  204  e. 

in  proceedings  of  claim  and  delivery,  how  delivered,  211  r. 

on  arrest,  how  delivered,  208  J. 

on  arrest,  by  whom  executed,  207  i. 

in  proceedings  of  claim  and  delivery,  requisites  of  complaint  on, 

209  OT. 
on  injunction,  requisites  of  complaint  on,  205  e. 
to  sheriff  for  appearance  of  debtor  on  return  of  attachment  for 
contempt,  requisites  of  complaint  on,  206  e. 
Usurping  Public  Office,  law  relative  to,  437  q. 

parties  in  action  for,  437  s. 
Value,  averment  of,  in  complaint  for  conversion,  312  ». 

not  traversable,  312  o. 
"  Value  received,"  in  the  copy  of  the  instrument  in  suit,  a  sufficient  averment 

of  consideration,  176  q. 
Variance,  in  actions  for  slander,  344  d. 

what  is  material,  120  e,  200  t. 
Venue,  essential  to  a  verification,  27  c. 
Verification  by  attorney,  when,  31  u,  32  a. 

by  officer  of  corporation,  when,  30  t. 
defect  of,  in  complaint,  does  not  make  it  irregular,  26  a. 
of  answer  may  be  omitted,  when,  26  a. 
of  statement  for  judgment  by  confession,  form  of,  506  b. 
what  are  defects  in,  27  c,  28  d,  e,  g,  i,  29  j,  Jc,  I,  m,  n,  o,  p,  q,  t,  u,  x, 
I  32  2/. 

when  should  be  modified,  28  /,  h,  30  t,  u,  v. 
Videlicet,  uses  of,  54  e.         _ 
Waivek  of  demand  and  notice,  143  j. 

of  preliminary  proofs,  by  insurers,  196  g. 
Waeeantt,  implied  in  assignment  of  judgment,  260  r. 

implied  in  sale  of  chattels,  261  s. 
"Writing  should  be  pleaded,  when,  107  i,  108  q,  110  x,  y. 
Written  Contract,  how  pleaded,  112  c,  e,  117  q,  t,  u,  119  a,  c. 
must  be  produced,  when,  100  m. 


